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Preface 





This Cumulative Supplement to replacement volume 3B contains the general’ 
laws of a permanent nature enacted at the 1959, 1961 and 1963 Sessions of the 
General Assembly, which are within the scope of such volume, and brings to 
date the annotations included therein. 

Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amend- 
atory acts. 

Chapter analyses show new sections and also old sections with changed captions. 
An index to all statutes codified herein prior to 1961 appears in Replacement 
Volumes 4B and 4C. The Cumulative Supplements to such volumes contain an 
index to statutes codified as a result of the 1961 and 1963 legislative sessions. 

The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement, and any sugges- 
tions they may have for improving the General Statutes, to the Division of Legis- 
lative Drafting and Codification of Statutes of the Department of Justice, or to 
The Michie Company, Law Publishers, Charlottesville, Virginia. 


Digitized by the Internet Archive 
in 2022 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatutesoOSnort_42 


Scope of Volume 


Statutes: 


Permanent portions of the general laws enacted at the 1959, 1961 and 1963 
Sessions of the General Assembly affecting Chapters 117 through 150 of the 
General Statutes. 


Annotations: 


Sources of the annotations: 
North Carolina Reports volumes 246 (p. 547)-260 (p. 132). 
Federal Reporter 2nd Series volumes 245-316. 
Federal Supplement volumes 152-216. 
United States Reports volumes 354-372. 
Supreme Court Reporter volumes 78-83 (p. 1559). 
North Carolina Law Review volumes 32-41 (p. 662). 
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VOLUME 3B 


Chapter 117. 


Electrification. 


Article 2. 
Electric Membership Corporations. 
Sec. 
117-16. Corporate purpose; terms and con- 
ditions of membership. 


ARTICLE I. 


Rural Electrification Authority. 


§ 117-2. Powers. 
Cited in Duke Power Co. v. Blue Ridge 
Electric Membership Corp., 253 N. C. 596, 

117 S. E. (2d) 812 (1961). 


ARTICLE 2. 


Electric Membership Corporations. 


§ 117-6. Title of article. 

Cited in Pitt & Greene Electric Member- 
ship Corp. v. Carolina Power & Light Co., 
255 N. C. 258, 120 S. E. (2d) 749 (1961); 


State v. Haywood Electric Membership 
Corp., 260 N. C. 59, 131 S. E. (2d) 865 
(1963). 


§ 117-8. Formation in unserved communities; filing application 


with Rural Electrification Authority. 


Continued Operation after Area Becomes 
Integral Part of Town.—For a case involv- 
ing the authority of an electric member- 
ship corporation to continue to operate in 
an area which was a rural area when its 


distribution lines were constructed but is 
now an integral part of a town, see Pee 
Dee Electric Membership Corp. v. Caro- 
lina Power & Light Co., 253 N. C. 610, 
117 S. E. (2d) 764 (1961). 


§ 117-9. Issuance of privilege for formation of such corporation. 


Cited in Pee Dee Electric Membership 


Corp. v Carolina Power & Light Co., 253 
N. C. 610, 117 S. E. (2d) 764 (1961). 


§ 117-10. Formation authorized. 


Quoted in Duke Power Co. v. Blue Ridge 
Electric Membership Corp., 253 N. C. 596, 
117 S. E. (2d) 812 (1961); Pee Dee Electric 


Membership Corp. v. Carolina Power & 
Light Co., 253 N. C. 610, 117 S. E. (2d) 
764 (1961). 


§ 117-13. Board of directors; compensation; president and secre- 
tary.—Each corporation formed hereunder shall have a board of directors and 
the powers of a corporation shall be vested in and exercised by a majority of the 


directors in office. 


The directors of the corporation, other than those named in 


its certificate of incorporation, shall be elected annually by the members entitled 
to vote, but if the bylaws so provide the directors may be elected on a staggered 


term basis: 


Provided, that the total number of directors on a board shall be 
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so divided that not less than one third of them, or as nearly thereto as their di- 
vision for that purpose will permit, shall be elected annually, and no term shall 
be longer than for three years; and provided further that, except as may be nec- 
essary in inaugurating such a plan, all directors shall be elected for terms of 
equal duration. The directors must be members and shall be entitled to receive 
for their services only such compensation as is provided in the bylaws: Pro- 
vided, that such compensation shall not exceed twenty dollars ($20.00) for each 
day of their attendance at meetings for which their attendance has been duly 
authorized. The board shall elect annually from its own number a president and 
a séctetary. (1935, c. 291, s. 8;,1959,.c. 387, s. 1.) 

Editor’s Note. — The 1959 amendment Electric Membership Corp., 253 N. C. 596, 


rewrote this section. 1t7eoe (2d) 12 (1961). 
Cited in Duke Power Co. v. Blue Ridge 


§ 117-16. Corporate purpose; terms and conditions of membership. 
—The corporate purpose of each corporation formed hereunder shall be to ren- 
der service to its members only, and no person shall become or remain a member 
unless such person shall use energy supplied by such corporation and shall have 
complied with the terms and conditions in respect to membership contained in 
the bylaws of such corporation: Provided, that such terms and conditions of 
membership shall be reasonable; and provided further, that no bona fide appli- 
cant for membership, who is able and willing to satisfy and abide by all such 
terms and conditions of membership, shall be denied arbitrarily, or capriciously, 
or without good cause. (1935, c. 291, s. 11; 1959, c. 387, s. 2.) 


Editor’s Note. — The 1959 amendment 
added the proviso. 


Membership is not terminated by a 
change in the character of the community 
from rural to urban. The corporation has 
the right and the duty to continue to serve 
its members. However it is not entitled to 
expand its services in such an area. Duke 
Power Co. v. Blue Ridge Electric Member- 
ship Corp., 256 N. C. 62, 122 S. E. (2d) 
782 (1961). 

A member may continue to receive cur- 


rent though he is not a resident of the area 
served. The test is: Where is the service 
rendered?; not the residence of the mem- 
ber. Duke Power Co. v. Blue Ridge Elec- 
tric Membership Corp., 256 N. C. 62, 122 
S. E. (2d) 782 (1961). 

Applied in Duke Power Co. v. Blue 
Ridge Electric Membership Corp., 253 
Nie C596sd 07s. Ee (2d) 812 (1961). 

Quoted in Pee Dee Electric Member- 
ship Corp. v. Carolina Power & Light Co., 
PAS Nig fOnateaki ili? Qe Is, (2d) 764 (1961). 


§ 117-17. General grant of powers. 


Cited in Duke Power Co. v. Blue Ridge 
Electric Membership Corp., 253 N. C. 596, 
BYE RSS, IDS Zep HPL (GSD), 


§ 117-18. Specific grant of powers. 


Legislative Purpose.—The legislature, by 
this section, made certain that when nec- 
essary to create membership corporations 
to provide citizens of rural areas with elec- 
tricity, the corporations so created would 
not be hampered by having to obtain per- 
mission to function from some _ -ther 
agency. Duke Power Co. v. Blue Ridge 
Electric Membership Corp., 253 N. C. 596, 


117 S. E. (2d) 812 (1961). 

An electric membership corporation and 
a public utility corporation are free to com- 
pete in rural areas, unless restricted by the 
provisions of a contract between them. Pitt 
& Greene Electric Membership Corp. v. 
Carolina Power & Light Co., 255 N. C. 
258, 120 S. E. (2d) 749 (1961). 


§ 117-27. Article complete in itself and controlling. 


Certificate of Public Convenience and 
Necessity Not Required.—In view of this 
section, an electric membership corpora- 
tion is not required by § 62-101, before be- 
ginning the construction or operation of its 


facilities for serving its members br fur- 
nishing them electricity for lights and 
power, to obtain from the Utilities Com- 
missioner of North Carolina a certificate 
that public convenience and necessity re- 
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quires, or will require, the construction and Power & Light Co., 255 N. C. 258, 120 S. 
operation of such facilities. Pitt & Greene E. (2d) “49 (1961). 
Electric Membership Corp. vy. Carolina 


ARTICLE 3, 
Miscellaneous Provisions, 


§ 117-28. Foreign corporations; domestication; rights and privi- 
leges.—Any electric or telephone membership corporation created and existing 
under and by virtue of the laws of any adjoining state, which corporation desires 
to extend its lines into this State for the purpose of obtaining its power and 
energy needs, or an exchange interconnection, or for the purpose of supplying 
electric or telephone service to citizens and residents of this State, shall be and 
is hereby granted the right to domesticate in this State as such electric or tele- 
phone membership corporation, and, after such domestication, any such corpo- 
ration shall have and enjoy all the rights, privileges, benefits and immunities 
granted to electric or telephone membership corporations under the laws of this 
State and shall be subject to the terms, provisions and conditions of this chap- 
ter, and other applicable laws, to the same extent as such laws are now applicable 
to membership corporations organized under the laws of this State. (1941, c 
123919599 C9387) 8.3.) 

Editor’s Note.— 


The 1959 amendment rewrote this sec- 
tion. 





Chapter 118. 


Firemen’s Relief Fund. 


Article 3. Sec. 
118-25. Monthly pensions upon retirement. 


rth rolina Fi 4 msion Fund. : 
Ne Carolina Firemen’s Pension Fund 118-26. Payments in lump sums. 


Sec. , es : 118-27. Pro rata reduction of benefits 
118-18. Fund established; administration when fund insufficient to pay in 
by board of trustees; rules and full. 
regulations. f 118-28. Provisions subject to future legis- 
118-19. Creation and membership of board lative change. 


of trustees; compensation. 118-29 

118-20. Secretary. 

118-21. Powers and duties of board of 
trustees. 

118-22. State Treasurer to be custodian ot 
fund; appropriations; contribu- 
tions to fund; expenditures and 


. Determinaticn of creditable serv- 
ice; information furnished by ap- 
plicants for membership. 

118-30. Length of service not affected by 

serving in more than one fire 

department; transfer from one 
department to another. 


investments. ; J 
118-23. “Eligible firemen” defined; deter- 118-31. Effect of member being _ SIX 
mination and certification of vol- months delinquent in making 
unteers meeting qualifications. monthly payments. 
118-24. Application for membership in 118-32. Exemption of pensions from ats 
fund; monthly payments by tachment, etc.; rights nonassign- 
members; payments credited to able, 


separate accounts of members. 


ARTICLE 1, 
Fund Derived from Fire Insurance Companies. 


§ 118-2. Tax on receipts for premiums. 


This section carries no provision requir- chaser of insurance. The fact that the tax 
ing the tax to be passed on to the pur- may be included in the amount paid by the 
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§ 118-7 


purchaser as a part of the costs of doing 
business does not make the insurer the 
collecting agent, collecting the tax from 


§ 118-7. Disbursement of funds 

Local Modification. — City of Asheville: 
1959, c. 759; city of Henderson: 1959, c. 
943; city of High Point: 1961, c. 523; city 
of Salisbury: 1963, c. 56; town of Morgan- 
ton: 1963, c. 689. 
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§ 118-18 


the insured. American Equitable Assur- 
ance Co. v. Gold, 249 N. C. 461, 106 S. E. 
(2d) 875 (1959). 


by trustees. 


Session Laws 1959, c. 869, deleted the 
reference to “city of High Point: 1941, c. 
IBY 


ARTICLE 3, 


North Carolina Firemen’s Pension Fund. 


§ 118-18. Fund established; administration by board of trustees; 
rules and regulations.—For the purpose of furthering the general welfare 
and police powers and obligations of the State with respect to the protection 
of all its citizens from the consequences of loss or damage by fire, as heretofore 
recognized in part by the enactment of G. S. 160-117 et seq., of increasing the 
protection of life and all property against loss or damage by fire, of improving 
fire fighting techniques, of increasing the potential of fire departments, organiza- 
tions and groups, of fostering increased and more widely spread training of 
personnel of said departments, organizations and groups, and of providing in- 
centive and inducement for the participation in fire prevention and fighting ac- 
tivities and for the establishment of new, improved or extended fire depart- 
ments, organizations and groups to the end that ultimately all areas of the State 
and all its citizens will receive the benefit of fire protection and a resulting re- 
duction of loss or damage to life and property by fire hazard, and in recogni- 
tion of the public service rendered to the State of North Carolina and its citi- 
zens by the “eligible firemen,” as hereinafter defined, there is hereby created in 
this State a fund to be known and designated the “North Carolina Firemen’s 
Pension Fund” and it shall be administered as set forth in this article. Said 
North Carolina Firemen’s Pension Fund is established to provide pension al- 
lowances and other benefits for eligible firemen in the State who elect to be- 
come members as hereinafter provided. The board of trustees hereby created 
shall have authority to administer said fund and shall make necessary rules and 
regulations to carry out the provisions of this article. (1957, c. 1420, s. 1; 1959, 
Cel212 ise le slOGleeceOa0)) 


Editor’s Note.— 

This article, formerly consisting of §§ 
118-18 to 118-37, as rewritten by the 1959 
act contains §§ 118-18 to 118-32. 

The i961 amendment to this section in- 
serted after the word “hazard’’ in line 
thirteen the words “and in recognition of 
the public service rendered to the State of 
North Carolina and its citizens by the ‘eli- 
gible firemen,’ as hereinafter defined.” 

As to refund of money paid to the Com- 
missioner of Insurance under the Fire- 
men’s Pension Fund Act, see Session 
Laws 1959, c. 183. 

Constitutionality of 1959 Amendment.— 
Session Laws 1959, c. 1211, amending § 
105-228.5 so as to impose a tax on fire in- 
surance contracts for the purpose of pro- 
viding funds for the payment of pensions 
to retired firemen, c. 1212, rewriting article 
8 of chapter 118 to create a firemen’s pen- 
sion fund to be derived from the proceeds 
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of the tax, and c. 1273, appropriating mon- 
eys from the general fund to the pension 
fund, limited to revenues to be produced 
by the tax, although separately enacted 
must be treated as a single statute. As so 
considered, they are unconstitutional under 
Const., Art. I, § 17, since they impose a 
tax on one group, a limited group of in- 
surance companies, for the sole purpose of 
paying the salaries of a particular class or 
group of public employees. Great Ameri- 
can Ins. Co. v. Johnson, 257 N. C. 367, 
126 S. E. (2d) 92 (1962), decided under §§ 
105-228.5 and 118-18 et seq. as they stood 
prior to their amendment in 1961. 

Tax Imposed by Former Article Uncon- 
stitutional.—Before its amendment in 1959, 
this article imposed a tax, at the rate of 
$1.00 for every $100.00, on premiums on 
fire and lightning insurance policies cover- 
ing property in areas in the State where 
fire protection was available. The amount 


§ 118-19 


of the premium was required to be in- 
«creased by the amount of the tax. The 
article provided that it should not be con- 
strued to include Farmers Mutual Fire In- 
surance Associations. It was held that the 
tax was upon the purchaser of insurance, 
rather than on the insurer, and that the 
exemption of purchasers from insurers 
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§ 118-22 


which were members of the Farmers Mu- 
tual Fire Insurance Association resulted in 
unconstitutional discrimination and lack of 
uniformity. American Equitable Assurance 
Co. v. Gold, 249 N. C. 461, 106 S. E. (2d) 
875 (1959); In re North Carolina Fire 
Ins. Rating Bureau, 249 N. C. 466, 106 
S. E. (2d) 879 (1959). 


§ 118-19. Creation and membership of board of trustees; compen- 
sation.—There is hereby created a board to be known as the “Board of Trustees 
of the North Carolina Firemen’s Pension Fund”. Said board shall consist of 
five members, namely: 


(1) The State Insurance Commissioner, who shall act as chairman, 

(2) The State Auditor. 

(3) Three members to be appointed by the Governor, one a paid fireman, 
one a volunteer fireman and one representing the public at large, for 
terms of four (4) years each. 


Board members shall serve without pay, except that all members shall be reim- 
‘-bursed for all necessary expenses that they may incur through service on the 
moatd of trustees? ©(1957;2c: 1420, s:)1; 1959, c. 1212,'s. 1.) 


§ 118-20. Secretary.—There is hereby created an office to be known as 
secretary of the North Carolina Firemen’s Pension Fund. He shall be named 
by the board and shall serve at its pleasure. The board shall affix his salary, 
provided it shall not exceed eight thousand dollars ($8,000.00) annually. The 
secretary shall be bonded in such amount as may be determined by the board, 
and he shall promptly transmit to the State Treasurer all moneys collected by 
him, which said moneys shall be deposited by the State Treasurer in said fund. 
957,07 1420) <. Pe1O59re, 1212. s21k) 


§ 118-21. Powers and duties of board of trustees.—The board of 
‘trustees shall have the power and duty to request appropriations out of the gen- 
‘eral fund for administrative expenses and to provide for the financing of this 
pension fund, to employ necessary clerical assistance, to determine all applica- 
tions for pensions, to provide for the payment of pensions hereunder, to make 
all necessary rules and regulations not inconsistent with law for the government 
of said fund, to prescribe rules and regulations of eligibility of persons to re- 
‘ceive hereunder, to expend funds in accordance with the provisions of this ar- 
ticle, and generally to exercise all other powers necessary for the administration 
of the fund created by this article. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1.) 

Board Is Agency of State.—The board of others, of administering moneys appropri- 
trustees of the North Carolina Firemen’s ated from the general fund of the State. 
Pension Fund purports to be an agency of Great American Ins. Co. v. Gold, 254 N. C. 
the State, charged with the duty, among 168, 118 S. E. (2d) 792 (1961). 


§ 118-22. State Treasurer to be custodian of fund; appropriations; 
contributions to fund; expenditures and investments. — The State Treas- 
urer shall be the custodian of the North Carolina Firemen’s Pension Fund. 
The appropriations made by the legislature out of the general fund to provide 
money for administrative expenses shall be handled in the same manner as any 
other general fund appropriation. One fourth of the appropriation made out of 
the general fund to provide for the financing of the pension fund shall be trans- 
ferred quarterly to a special fund to be known as the North Carolina Firemen’s 
Pension Fund. There shall be set up in the State Treasurer’s office a special 
fund to be known as the North Carolina Firemen’s Pension Fund, and all con- 
‘tributions made by the members of this pension fund shall be deposited in said 
special fund. All expenditures for refunds, investments or benefits shall be in 
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§ 118-23 GENERAL STATUTES oF NortH CAROLINA § 118-24 
the same manner as expenditures of other special funds. The State Treasurer 
shall have authority to invest all moneys in said fund not immediately needed 
for refunds or benefits, in the same manner as provided for investment of the 
sinking fund. The interest on such investments shall be credited to this special 
PM OSs wort), 43-0 1 1900 C.ol2iZ,)s.. 1; W101, C,.9s0. } 

Editor’s Note.—The 1961 amendment lected from the one per cent (1%) tax on 
deleted the last sentence which formerly fire and lightning insurance premiums in 


read “In no event shall the appropriation 
made by the General Assembly in future 
years exceed the amount of revenue col- 


the preceding bienniums.” 
Constitutionality of 1959 Amendment.— 
See same catchline under § 118-18. 


§ 118-23. “Eligible firemen’ defined; determination and certifica- 
tion of volunteers meeting qualifications.—“Eligible firemen” shall mean 
all firemen of the State of North Carolina or any political subdivision thereof, 
including those performing such governmental function in the protection of life 
and property through fire fighting within a county or city governmental unit and 
so certified to the Commissioner of Insurance by the governing body thereof, 
and who belong to a bona fide fire department which, as determined by the 
commissioner, is classified as not less than class “9” or class “A” and “AA” 
departments in accordance with rating methods, schedules, classifications, under- 
writing rules, bylaws or regulations effective or applied with respect to the es- 
tablishment of rates or premiums used or charged pursuant to G. S. 58-131.1 
or by such other reasonable methods as the commissioner may determine, and 
which operates fire apparatus and equipment of the value of five thousand dol- 
lars ($5,000.00) or more, and said fire department holds drills and meetings 
not less than four hours monthly and said firemen attend at least thirty-six hours 
of all drills and meetings in each calendar year. As applied to volunteer fire- 
men, “eligible firemen” shall mean those persons meeting the foregoing qualifi- 
cations and who in the aggregate number are further determined by their depart- 
ments as not exceeding twenty-five (25) volunteer firemen plus one (1) 
additional volunteer fireman per one hundred (100) population in the area 
served by their said respective departments. Each department shall annually de- 
termine and report the names of those volunteers meeting the foregoing eligibility 
qualifications to its respective board of county commissioners, which upon de- 
termination of the validity and accuracy of the same shall promptly certify said 
list to the board of trustees. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1.) 


§ 118-24. Application for membership in fund; monthly payments 
by members; payments credited to separate accounts of members.— 
Those firemen who are now eligible may make application through the board of 
trustees hereinbefore created for membership in said fund within twenty-four 
months from June 19, 1959. All persons who subsequently become firemen 
may make application for membership in such fund within twelve months from 
the date of becoming eligible firemen. Each eligible fireman becoming a member 
of the fund shall pay the secretary of the board of trustees the sum of five dol- 
lars ($5.00) per month; provided, all eligible firemen electing to become mem- 
bers and serving as such on June 19, 1959, shall pay the sum of five dollars 
($5.00) per month from said date; and further provided, firemen not now eligi- 
ble but becoming so within five years of June 19, 1959, shall be permitted to 
become members and receive service time credits upon condition that they pay 
into said fund the sum of five dollars ($5.00) per month from June 19, 1959. 
The said monthly payments shall be credited to the separate account of the mem- 
ber paying same and shall be kept by the custodian in such manner as to be 
Psable a) so bee to as member on account of his withdrawal from mem- 

ership or to be used with respect to pension payments upon his sai i 
(1957, c. 1420, s. 1; 1959, c. 1212, can = Ae aes 
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§ 118-25. Monthly pensions upon retirement.—Any member who has 
served 30 years as a fireman in the State of North Carolina, who has been an 
“eligible fireman” for two years immediately preceding his application for the 
payment of a pension hereunder, and who is otherwise eligible as provided in 
§ 118-23 hereof, and who has attained the age of 55 years shall be entitled to 
be paid from the fund herein created a monthly pension. Said monthly pension 
shall be in the amount of fifty dollars ($50.00) per month or less as below set 
forth, provided that those members retiring after the age of 55 and before at- 
taining the age of 60 may elect to receive the reduced amount to account for 
longer expectancy, said amount of monthly pension available at various retire- 
ment ages to be as follows: 


Retirement Age Amount Retirement Age Amount 
55 $36.00 58 $44.00 
56 38.00 59 47.00 
57 41.00 60 and above 50.00 


Members shall pay five dollars ($5.00) per month as required by § 118-24 
until retirement from active service or until they shall have made said monthly 
payments for a period of 30 years, whichever first occurs; provided, any mem- 
ber retiring after 30 years of service, but before reaching the age of 55 years, 
shall continue to pay the monthly payments required by § 118-24 in order to 
continue his membership in the fund until he shall reach the age of 55 or until 
he shall have paid said monthly payments into the fund for 30 years, whichever 
is the earlier. Upon reaching retirement age and being otherwise eligible he 
shall receive a pension as set out above. Notwithstanding the above provisions, 
no person shall receive a pension hereunder prior to January 1, 1960, but those 
persons eligible and retiring prior to said date who have paid into said fund 
five dollars ($5.00) per month with respect to a period of not less than 12 months 
or sixty dollars ($60.00), whichever occurs first, shall be entitled to a pension 
in the amount of fifty dollars ($50.00) per month or such redueed amount as 
set out above commencing January 1, 1960. No person shall be entitled to a 
pension hereunder until his official duties as a fireman shall have been termi- 
nated and he shall have retired as such according to standards or rules fixed 
by the board of trustees. 

The pension herein provided for shall be in addition to all other pensions or 
benefits provided for under any other statutes of the State of North Carolina 
or the United States, notwithstanding any exclusionary provisions of other pen- 
sions or retirement systems provided for by law. (1957, c. 1420, s. 1; 1959, ¢. 
1212)58.1e0196 1) 102.980.) 

Editor’s Note.—The 1961 amendment 
added the last paragraph. 


§ 118-26. Payments in lump sums.—The board of trustees shall direct 
payment in lump sums from the fund in the following cases: 


(1) To any fireman, upon the attaining of the age of 60 years, who, for 
any reason, is not qualified to receive the monthly retirement pension 
and who was enrolled as a member of the fund, an amount equal to 
the amount paid into the fund by him; provided, this provision shall 
not be construed to preclude any active fireman from completing the 
requisite number of years of active service after attaining the age of 
60 years as may be necessary to entitle him to the pension as herein 
provided. wa 

(2) If any fireman dies before attaining the age at which a pension is pay- 
able to him under the provisions of this article, there shall be paid to 
his widow, or if there be no widow, to his child or children, or, if 
there be no widow or children, then to his heirs at law as may be 
determined by the board of trustees or to his estate, if it is adminis- 
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tered and there are no heirs, an amount equal to the amount paid in 
into the fund by said fireman. 

(3) If any fireman dies after beginning to receive the pension herein pro- 
vided for, and before receiving an amount equal to the amount paid 
into the fund by him, there shall be paid to his widow, or if there be 
no widow, then to his child or children, or if there be no widow or 
children, then to his heirs at law as may be determined by the board 
of trustees, or to his estate, if it is administered and there are no 
heirs, an amount equal to the difference between the amount paid 
into the fund by the said fireman and the amount received by him 
as a pensioner. 

(4) Any member withdrawing from the fund shall, upon proper applica- 
tion, be paid all moneys such individual contributed to the fund, pro- 
vided, if all or any part of the moneys contributed to the fund with 
respect to such member shall have been paid by any person, firm or 
corporation other than the member and notification of such action 
shall have been made to the board of trustees at the time of said 
contribution and each of them, then, upon proper application, by such 
other person, firm or corporation, said moneys contributed to the 
fund shall be paid to such other person, firm or corporation originally 
contributing the same, upon the withdrawal of said member. (1957, 
Cree ese 501 9595C, a1 202,25.) 


§ 118-27. Pro rata reduction of benefits when fund insufficient to 
pay in full.—lIf, for any reason, the fund hereby created and made available 
for any purpose covered by this article shall be insufficient to pay in full any 
pension benefits, or other charges thereupon then all benefits or payments shail 
be proratably reduced for such time and in such amount as such deficiency exists; 
provided, no claim shall accrue with respect to any amount by which pension 
or benefit payments shall have been so reduced. (1957, c. 1420, s. 1; 1959, c. 
1212, sls) 


§ 118-28. Provisions subject to future legislative change. — The 
pensions provided herein shall be subject to future legislative change or revision, 
and no member of the fund, or any person, shall be deemed to have acquired 


any vested right to any pension or other payment herein provided. (1957, c. 
14 etre Ube BS bo? Fer agp 72 Poa Oy 


§ 118-29. Determination of creditable service; information fur- 
nished by applicants for membership.—The board of trustees shall fix and 
determine by appropriate rules and regulations the number of years credit for 
service of firemen. Firemen who are now serving as such shall furnish the board 
with information upon applying for membership as to previous service. (1957, 
cn l420 “Ss e0s 1950) c alaiZes) 1) ) 


§ 118-30. Length of service not affected by serving in more than 
one fire department; transfer from one department to another.—A fire- 
man’s length of service shall not be affected by the fact that he may have served 
in more than one fire department as defined in § 118-23, and upon transfer from 
one department to another, notice of such fact shall be given to the board. (1957, 
PAE PAD Peet tat Pa Se? Pare BA eae et) 


§ 118-31. Effect of member being six months delinquent in making 
monthly payments.—Any member who becomes six months delinquent in 
making monthly payments as required by § 118-23 of this article by the tenth 
of the month with respect to which said payment shall be due shall be removed 
from membership in the fund and shall lose one year of service credit and all 
rights hereunder with respect thereto for each six months’ period that he re- 
mains so delinquent. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1.) 
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§ 118-32. Exemption of pensions from attachment, 
nonassignable.—The pensions herein provided 


1963 CumuLAtIvE SupPLEMEN?T 


§ 119-20 


etc.; rights 
shall not be subject to attach- 


ment, garnishments or judgment: against the fireman entitled to same, nor shall 


any rights in said fund or pensions or benefits therefrom be assignable. 


0142008. 1341959. G21 212, '5;,1.) 


(1957, 


Chapter 119. 


Gasoline and Oil Inspection and Regulation. 


Article 3. 


Gasoline and Oil Inspection. 

Sec. 

119-20. [Repealed.] 

119-23. Administration by Commissioner 
of Agriculture; collection of fees 
by Department of Revenue and 
payment into State treasury; dis- 
position of moneys by State 
‘Treasurer. 

119-26. Gasoline and Oil Inspection Board 
created; composition, appoint- 
ment of members, etc.; expenses; 
powers generally; adoption of 
standards, etc.; sale of products 
not complying with standards; 
renaming, etc., of gasoline. 


Article 4. 
Liquefied Petroleum Gases. 


119-48. 
Sec. 
119-49. 


Purpose; definition. 

Minimum standards adopted; power 
of Board of Agriculture to make 
changes or additions; regulation 
by political subdivisions. 


119-50. Registration of dealers; liability in- 


surance or bond required. 

Administration of article; rules 
and regulations given force and 
effect of law. 

Unlawful acts. 

Penalty. 


119-51. 


119-52. 
119-53. 


ARTICLE 2A, 
Regulation of Re-Refined or Re-Processed Oil. 


§ 119-13.1. Definitions. 


Cited in Royal Oil Corp. v. Federal 
Trade Comm., 262 F. (2d) 741 (1959). 


§ 119-13.2. Labels required on sealed containers; oil to meet mini- 


mum specifications. 


Order of Federal Trade Commission 
Not in Conflict with This Section.—This 
section requires that containers of re- 
claimed used oil be clearly marked “Re- 
processed Oil.” It does not prohibit the 
use of additional descriptive words, and 
where the Federal Trade Commission in- 
dicated that it was not the use of the 
word “reprocessed” which it considered 


deceptive, but rather the failure to make 
the additional specific disclosure that the 
reprocessed oil had been previously used, 
an order of the Commission prohibiting 
sale of the oil without disclosing its pre- 
vious use was clearly not in conflict with 
the State’s requirement. Royal Oi! Corp. 
v. Federal Trade Comm., 262 F. (2d) 741 
(1959). 


§ 119-13.3. Violation a misdemeanor. 


Cited in Royal Oil Corp. v. Federal 
Trade Comm., 262 F. (2d) 741 (1959). 


ARTICLE 3. 


Gasoline and Oil Inspection. 
§ 119-20: Repealed by Session Laws 1963, c. 1169, s. 6, effective July 


195. 


Cross Reference.—As to administrative, 
penalty and remedy provisions applicable 


to inspection fees levied under this chap- 
ter, see § 105-269.3. 
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§ 119-23. Administration by Commissioner of Agriculture; collec- 
tion of fees by Department of Revenue and payment into State treasury, 
disposition of moneys by State Treasurer. — Gasoline and oil inspection 
fees or taxes shall be collected by, and reports relating thereto, shall be made to, 
the Department of Revenue. The administration of the gasoline and oil inspec- 
tion law shall otherwise be administered by the Commissioner of Agriculture. All 
moneys received under the authority of this article shall be paid into the State 
treasury and the State Treasurer shall place to the credit of the “State High- 
way Fund” that proportion of said funds representing inspection fees collected 
on highway use motor fuels, as certified monthly to the State Treasurer by the 
Commissioner of Revenue, and the remainder of said funds shall be credited 


to the general fund. (1937, c. 425, s. 6; 1941, c. 36; 1949, c. 1167; 1963, c. 245.) 


Editor’s Note.— 
The 1963 amendment, effective July 1, 
1963, rewrote the last sentence. 


§ 119-26. Gasoline and Oil Inspection Board created; composition, 
appointment of members, etc.; expenses; powers generally ; adoption of 
standards, etc.; sale of products not complying with standards; renam- 
ing, etc., of gasoline.—In order to more fully carry out the provisions of this 
article there is hereby created a Gasoline and Oil Inspection Board of five mem- 
bers, to be composed of the Commissioner of Agriculture, the Director of the 
Gasoline and Oil Inspection Division, and three members to be appointed by the 
Governor, who shall serve at his will. The Commissioner of Agriculture and the 
Director of the Gasoline and Oil Inspection Division shall serve without addi- 
tional compensation. Other members of the Board shall each receive the sum of 
ten dollars for each day he attends a session of the Board and for each day neces- 
sarily spent in traveling to and from his place of residence, and he shall receive 
five cents a mile for the distance to and from Raleigh by the usual direct route 
for each meeting of the Board which he attends. These expenses shall be paid 
from the Gasoline and Oil Inspection Fund created by this article. The duly 
appointed and acting Gasoline and Oil Inspection Board shall have the power, 
in its discretion, after public notice and provision for the hearing of all interested 
parties, to adopt standards for kerosene and one or more grades of gasoline based 
upon scientific tests and ratings and for each of the articles for which inspection 
is provided; to require the labeling of dispensing pumps or other dispensing 
devices, and to prescribe the forms therefor; to require that the label, name, or 
brand under which gasoline is thereafter to be sold be applied at the time of 
its first purchase within the State and to pass all rules and regulations necessary 
for enforcing the provisions of the laws relating to the transportation and in- 
spection of petroleum products; provided, however, that the action of said Gaso- 
line and Oil Inspection Board shall be subject to the approval of the Governor 
of the State; and provided further, that if the Gasoline and Oil Inspection Board 
should promulgate any regulation which requires that gasoline be labeled, named 
or branded at the time of its first sale in the State, that such regulation shall pro- 
vide in addition that any subsequent owner may rename, rebrand, or relabel such 
gasoline if such subsequent owner first files with the Board a notice of intention 
to do so, said notice to contain information showing the original brand, name, 
label, the company or person from whom the gasoline has been or is to be pur- 
chased, the minimum specifications registered by the seller, the brand, name, or 
label that is to be given such gasoline and the minimum specifications of such 
gasoline as filed with the Board; provided, further, that no labeling, naming or 
branding of gasoline which may be required by the Gasoline and Oil Inspection 
Board under the provisions of this article, shall be construed as permitting gaso- 
line to become the subject of fair trade contracts, as provided in G. $. 66-52. 
After the adoption and publication of said standards it shall be unlawful to sell 
or offer for sale or exchange or use in this State any products which do not com- 
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ply with the standards so adopted. The said Gasoline and Oil Inspection Board 
shall, from time to time after a public hearing, have the right to amend, alter, 
or change said standards. Three members of said Board shall constitute a quo- 
rum. (1937, c. 425, s. 9; 1941, c. 220; 1949, c. 1167; 1961, c. 961.) 

Editor’s Note.— gasoline is thereafter to be sold be applied 

The 1961 amendment inserted beginning at the time of its first purchase within the 
in line eighteen the words “to require that State.” It also inserted the last two pro- 
the label, name, or brand under which  visos. 


ARTICLE 4. 
Liquefied Petroleum Gases. 


§ 119-48. Purpose; definition.—It is the purpose of this article to pro- 
vide for the adoption and promulgation of a code of safety, and such rules and 
regulations setting forth minimum general standards of safety for the design, con- 
struction, location, installation, and operation of the equipment used in handling, 
storing, measuring, transporting, distributing and utilizing liquefied petroleum 
gases, and to provide for compliance therewith ; to promote and regulate the com- 
pliance of suppliers and consumers with the code, the laws, rules and regulations 
enacted in pursuance of safety, to provide for administration and enforcement of 
the code, laws, rules and regulations. The term “liquefied petroleum gas’ as used 
in this article shall mean and include any material which is composed predomi- 
nately of any of the following: Hydrocarbon, or mixtures of the same; propane, 
propylene, butanes (normal butanes or isobutane), butylenes. (1955, c. 487; 
1959, c. 796, s. 1; 1961, c. 1072.) 

Editor’s Note.—The 1961 act setting etc., Liquefied Petroleum Gases” and con- 
forth this article repealed the former sisting of §§ 119-48 through 119-54, 
article entitled “Equipment for Handling, 


§ 119-49. Minimum standards adopted; power of Board of Agricul- 
ture to make changes or additions; regulation by political subdivisions. 
—The standards as set forth in Pamphlet No. 58 of the National Fire Protection 
Association entitled, THE STORAGE AND HANDLING OF LIQUEFIED 
PETROLEUM GASES dated May, 1961, and Pamphlet No. 54 of the National 
Fire Protection Association entitled, INSTALLATION OF GAS APPLI- 
ANCES AND GAS PIPING dated June, 1959, and the rules and regulations 
promulgated by the North Carolina State Board of Agriculture are hereby adopted 
as if set forth herein, as safety standards for the design, construction, location, in- 
stallation and operation of equipment and facilities used in handling, storing, and 
distribution of liquefied petroleum gas, subject, always, to the power and author- 
ity of the North Carolina State Board of Agriculture to adopt, reject, or to add 
to any provisions set forth in said pamphlets as above entitled after a public hear- 
ing held upon fifteen (15) days’ notice. After adoption by the Board of Agricul- 
ture of such provision or provisions as it may consider necessary in furtherance 
of the purposes of this article, such provision or provisions shall become a part 
of this safety code to the same extent as if written in this article. 

Any municipality or political subdivision may adopt and enforce a safety code 
dealing with the handling of liquefied petroleum gas, which code shall conform 
with the code adopted by the State Board of Agriculture, and the inspection serv- 
ice rendered by such municipality or political subdivision shall conform to the re- 
quirements of the inspection service rendered by the State Board of Agriculture 
in the enforcement of this article. (1955, c. 487; 1959, c. 796, s. 2:'1961, cxJ0/2; 
1963, c. 671.) 


Editor’s Note. — The 1963 amendment Violation of Section as Contributory 
substituted “May, 1961” for “June, 1960” Negligence.—The violation of this section 
near the beginning of this section. by the driver of a truck transporting liq- 
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uid petroleum gas cannot be asserted as when defendants do not plead a violation 
contributory negligence on the part of of the statute or the applicable safety reg- 
such driver in his action to recover for ulations. Rodgers v. Thompson, 256 N. C. 
burns received as a result of a collision 265, 123 S. E. (2d) 785 (1962). 


§ 119-50. Registration of dealers; liability insurance or bond re- 
quired.—Any person, firm, or corporation engaged in or who desires to engage 
in the business of selling or otherwise dealing in liquefied petroleum gas which 
requires handling, storing, measuring, transporting or distributing liquefied pe- 
troleum gas, or who is engaged in or desires to engage in the business of install- 
ing, servicing, repairing, adjusting, connecting, or disconnecting containers, 
equipment or appliances which use liquefied petroleum gas, shall, within sixty 
(60) days after June 21, 1961, and annually thereafter, on or before January 1 
of each year, register with the Commissioner of Agriculture of North Carolina 
on a form or forms to be furnished by the Commissioner of Agriculture; such 
form or forms shall give the name and address of the person, firm, or corpora- 
tion, and the place or places of and the type or types of business of such regis- 
trant, and such other pertinent information as the Commissioner may deem nec- 
essary ; provided, however, that the provisions of this section shall not apply to a 
person, firm, or corporation who retails liquefied petroleum gas in containers of 
less than fifty (50) pounds water capacity only which retailing does not involve 
the filling of such containers. 


Any person, firm, or corporation which is engaged in, or which desires to en- 
gage in the business of selling, handling, storing, measuring, transporting, or dis- 
tributing liquefied petroleum gas; or which shall install, service, repair, adjust, 
connect, or disconnect containers, equipment, or appliances which use liquefied pe- 
troleum gas, shall certify, under oath on the same form of registration as required 
by this section that the person, firm, or corporation applying for registration has 
a copy of Pamphlet No. 58 of the National Fire Protection Association, and a 
copy of Pamphlet No. 54 of the National Fire Protection Association, and a copy 
of the rules and regulations adopted by the North Carolina State Board of Agri- 
culture, and that the said person, firm, or corporation has read and is familiar 
with the provisions thereof. 

Such applicant shall obtain and maintain product liability and general compre- 
hensive insurance of twenty-five thousand dollars ($25,000.00) for bodily injury 
to, or death of, one person in any one accident, and subject to said limit for one 
person, fifty thousand dollars ($50,000.00) because of bodily injury to, or death 
of, two or more persons in any one accident, and twenty-five thousand dollars 
($25,000.00) because of injury to, or destruction of, property of others in any one 
accident; or shall in lieu of said insurance file and maintain a bond in a form sat- 
isfactory to the commissioner which provides protection for the public in the 
same amounts and to the same extent as said insurance. (1955, c. 487; 1961, c. 


1072.) 


§ 119-51. Administration of article; rules and regulations given 
force and effect of law.—lIt shall be the duty of the Commissioner of Agricul- 
ture to administer all the provisions of this article and all the rules and regula- 
tions made and promulgated under this article relating to the handling, odorizing, 
storing, measuring, transporting, distributing, and utilizing liquefied petroleum 
gases; to investigate for violations of this article and the rules and regulations 
adopted pursuant to the provisions thereof, and to prosecute violations of this 
article or of such rules and regulations adopted as hereinabove set forth. It is spe- 
cifically provided that the rules and regulations of the Board of Agriculture 
adopted in conformity with this article shall have the force and effect of law, and 
that violations of said rules and regulations shall be misdemeanors, punishable as 
hereinafter provided. (1955, c. 487; 1961, c. 1072.) 
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§ 119-52. Unlawful acts.—It shall be unlawful for any person, firm, or 
corporation to handle, store, or distribute liquefied petroleum gas contrary to and 
in violation of the uniform safety code adopted by the Board of Agriculture, or 
the rules and regulations of the said board, adopted under the authority of this 
article; it shall be unlawful to sell any gas burning appliance designed and/or 
built for domestic use which has not been approved by the American Gas Associ- 
ation, Inc., or other underwriting laboratory approved by the Commissioner of 
Agriculture, or by the Commissioner of Agriculture; or to install any unvented 
heating appliance in a so-called trailer house, or to install unvented space heating 
appliances in a sleeping room that has an input of over 30 BTU per cubic feet of 
enclosure. It shall be unlawful for any person, firm, or corporation to fill a con- 
sumer tank or container in excess of 85 per cent of its water capacity, or to fill 
a tank or container on the premises of a consumer that is not equipped with a 
“fill tube” or gauge, except that said tank or container may be filled by weight, 
provided the tank or container is weighed before and after filling and a ticket 
showing gross tare and net weight is given to the consumer; or to disconnect an 
appliance from a gas supply line without capping or plugging said line before leav- 
ing premises; or to turn on the gas after re-establishing an interrupted service 
without first having checked and closed all gas outlets; or to install, maintain or 
transport a gas tank or container filled with gas that is not equipped with safety 
relief connected directly into the vapor space of same. 


Every supply tank or container with its regulating equipment connected in a 
service system, shall be identified as long as it is in service by the supplier with 
an attached tag, label, or marking which shall show the name of the person, firm, 
or corporation who is supplying liquefied petroleum gas to said system; and it 
shall be unlawful for any person, firm, or corporation other than such supplier or 
owner of system, to disconnect, or to interrupt, or to fill said system with lique- 
fied petroleum gas without the consent of the said supplier. However, when some 
other registered supplier is requested by the consumer to connect his service and 
is given permission by the consumer to connect service, the new supplier shall 
notify former supplier before disconnecting former service, and the connection of 
his own service, and shall cap or plug all disconnected equipment outlets and leave 
said equipment in condition consistent with the safety code adopted by this article. 


It shall be unlawful for any person, firm, or corporation to violate any of the 
provisions of this article, or to violate any of the rules and regulations established 
under the authority of this article by the Board of Agriculture. (1955, c. 487; 
1959,-c. 796, s. 3: 1961;c. 1072.) 


§ 119-53. Penalty.—Any person, firm, or corporation violating any of the 
provisions of this article, or any of the rules and regulations made and promul- 
gated in accordance with the provisions of this article, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, shall be punished by fine or impris- 
onment, or both, in the discretion of the court. (1955, c. 487; 1961, c. 1072.) 


19 


§ 120-2 


GENERAL STATUTES oF NortH CAROLINA 


§ 120-3.1 


Chapter 120. 
General Assembly. 


Article 4. 


Reports of Officers to General Assembly. 


Sec. 
120-13. [Repealed.] 


Article 6. 
Acts and Journals. 


120-22. Enrollment of acts; duplication 
and distribution of copies. 
120-30. [Repealed.] 


Article 6A. 
Legislative Council. 


120-30.1. Creation; appointment of mem- 
bers; members ex officio. 

120-30.2. Time of appointments; terms of 
office. 


Sec. 

120-30.4. Organization; committees; 
of procedure; quorum. 

120-30.5. Meetings; right of legislators to 
attend. 

120-30.6. Employees; executive 
contracts. 

120-30.7. Cooperation with Council. 

120-30.8. Powers and duties. 

120-30.9. Compensation and expenses of 
members of Council or com- 
mittees. 


rules 


secretary; 


Article 9. 
Lobbying. 


120-43. Written authority from employer 
to be filed; copy for legislative 
committee, 


120-30.8. Vacancies. 


ARTICLE 1, 
Apportionment of Members; Compensation and Allowances. 


§ 120-2. House of Representatives. — Until the General Assembly of 
North Carolina shall make another apportionment as provided by the Constitu- 
tion and laws of North Carolina, the House of Representatives shall be com- 
posed of members elected from the counties of the State in the following man- 
ner, to wit: 

The county of Mecklenburg shall elect five members; the county of Guilford 
shall elect four members; the counties of Cumberland, Forsyth and Wake shall 
elect three members each; the counties of Alamance, Buncombe, Durham, Gas- 
ton, Onslow, Robeson and Rowan shall elect two members each; the counties of 
Alexander, Alleghany, Anson, Ashe, Avery, Beaufort, Bertie, Bladen, Bruns- 
wick, Burke, Cabarrus, Caldwell, Camden, aneee Caswell, Catawba, Chatham, 
Cherokee, Chowan, Clay, Cleveland, Columbus, Craven, Currituck, Dare, David- 
son, Davie, Duplin, Edgecombe, Franklin, Gates, Graham, Granville, Greene, 
Halifax, Harnett, Haywood, Henderson, Hertford, Hoke, Hyde, Iredell, Jack- 
son, Johnston, Jones, Lee, Lenoir, Lincoln, McDowell, Macon, Madison, Martin, 
Mitchell, Montgomery, Moore, Nash, New Hanover, Northampton, Orange, 
Pamlico, Pasquotank, Pender, Perquimans, Person, Pitt, Polk, Randolph, Rich- 
mond, Rockingham, Rutherford, Sampson, Scotland, Stanly, Stokes, Surry, 
Swain, Transylvania, Tyrrell, Union, Vance, Warren, Washington, Watauga, 
Wayne, Wilkes, Wilson, Yadkin, and Yancey shall elect one member each. (Code, 
s.. 2049; Rey., 8. 4399; 1911, c. 151: 'C. S., s. 6088: 1921. c. 144; 1941, ec. 112; 
A961 oc. 265, ) 

Editor’s Note.— 

The 1961 amendment rewrote this sec- 
tion. 


§ 120-3.1. Subsistence and travel allowances for members and pre- 
siding officers. 


(b) The travel allowance authorized in subsection (a) of this section shall 
be paid the members and presiding officers of the General Assembly while coming 
to the city of Raleigh and returning to their respective homes, the distance to 
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be computed by the usual route of public travel. Such travel allowance shall be 
paid, upon proper certification, only for travel expense actually incurred. This 
travel allowance shall be limited to a maximum of one (1) round trip each week 
during each regular or special session of the General Assembly, and shall be that 
established by law for members of State boards and commissions generally. 

(c) In addition to the travel allowance authorized in subsection (b) of this 
section, during any session of the General Assembly, whenever any member or 
presiding officer of either house of the General Assembly is directed by any com- 
mittee of either house or by either house of the General Assembly to perform 
any legislative duties outside the city of Raleigh, then in such event such mem- 
ber or presiding officer shall be paid travel and subsistence allowances while en- 
gaged in such duties. Such travel allowance shall not exceed that established by 
law for State boards and commissions generally. No travel allowance shall be 
paid members and presiding officers of the General Assembly while they are 
engaged in legislative duties within the limits of the city of Raleigh. Subsistence 
allowance for expenses incurred in connection with their duties in the General 
Assembly in the sum of twelve dollars ($12.00) per day shall be paid members 
and presiding officers for each day of the period during which the General As- 
sembly remains in session, 

(1959, c. 939; 1961, c. 889.) 

Editor’s Note. — The 1959 amendment 
rewrote the second sentence of subsection 


tence of subsection (c) from eight to 


twelve dollars per day. 


(b) to appear as the present second and 
third sentences. 
The 1961 amendment, effective Feb. 8, 


As only subsections (b) and (c) were 
changed by the amendments the rest of the 
section is not set out. 


1961, changed the amount in the last sen- 


ARTICLE 4, 
Reports of Officers to General Assembly. 
§ 120-13: Repealed by Session Laws 1961, c. 243, s. 1. 


ARTICLE 6, 
Acts and Journals, 


§ 120-22. Enrollment of acts; duplication and distribution of copies. 
—(a) All bills passed by the General Assembly shall be enrolled for ratification 
under the supervision and direction of the Secretary of State. Prior to enrolling 
any bill the Secretary of State shall substitute the corresponding Arabic numerals 
for any date or for any section number of the General Statutes or of any act of the 
General Assembly which is written in words. All bills so enrolled shall be type- 
written and carefully proofread. The Secretary of State is authorized and em- 
powered to secure such equipment as may be required for this purpose, and from 
time to time during the sessions of the General Assembly, to employ such number 
of competent and trained persons, not to exceed twelve at any one time, as may 
be necessary to perform this service. One of such number so employed shall be de- 
signated as chief enrolling clerk, and shall receive not to exceed the sum of six 
dollars ($6.00) per day for his services, and each of the others so employed shall 
receive not to exceed the sum of five dollars per day for his services: Pro- 
vided, that when the business of the General Assembly has reached such a propor- 
tion that the employees authorized are unable to keep up with the enrollment of 
bills as they are passed, the Secretary of State is hereby authorized to use the em- 
ployees in the various State departments before and after office hours in the en- 
rollment of such bills, and they shall be paid one cent per line upon certification 
made to the State Auditor by the Secretary of State. ee 

(b) The General Assembly is authorized to provide for the duplication and 
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limited distribution of copies of enrolled and ratified laws and joint resolutions of 
the General Assembly. The Speaker of the House and the President of the Senate 
are authorized to jointly promulgate rules and regulations to govern the duplica- 
tion and distribution of current laws and joint resolutions of the General Assembly 
during and immediately after the biennial and any special sessions of the General 
Assembly, by jointly executed and signed order which shall be spread upon the 
Journal of the respective Houses. The Enrolling Office, under the supervision and 
direction of the Secretary of State, shall furnish the General Assembly with a suit- 
able and conformed copy of all laws and joint resolutions of the General Assembly, 
which shall show the chapter number of any law or the number of any joint reso- 
lution in conformity with the number assigned to the enactment for the purposes 
of printing and publication of the session laws. Details concerning the duplication 
of the laws and joint resolutions, the number of copies of each enactment to be du- 
plicated, and the distribution of same shall be as ordered by the presiding officers 
of the House and Senate, but distribution of the duplications shall be restricted 
to the officers and members of the General Assembly, the office of the Secretary of 
State, the Enrolling Office, the Attorney General, the Institute of Government, and 
such other officers, departments, and agencies of State government as the rules and 
regulations shall provide. The cost and expenses of printing, duplication, and dis- 
tribution shall be paid out of funds appropriated to the General Assembly as in 
case of the cost and expenses of printing of bills upon introduction. (1903, c. 5; 
Rev., 8.4422, Css.) s.. 0108) 1933, ¢.173 ° 1945, ¢.416, s.1-"19477c. 378-1963, 
Cul 3.) 


Editor’s Note.— former section as subsection (a) and added 
The 1963 amendment designated the subsection (b). 


§ 120-30: Repealed by Session Laws 1961, c. 24. 


ARTICLE 6A, 
Legislative Council. 


§ 120-30.1. Creation; appointment of members; members ex officio. 
—There is hereby created a Legislative Council to consist of five senators to be 
appointed by the President pro tempore of the Senate and five representatives to 
be appointed by the Speaker of the House. The appointments from each house 
shall be subject to the approval of a majority vote of the members of that house. 
The President pro tempore of the Senate and the Speaker of the House shall be 
ex officio members of the Legislative Council. Provided, that when the President 
of the Senate has been elected by the Senate from its own membership, then the 
President of the Senate shall make the appointments of the Senate members of 
the Legislative Council, shall serve ex officio as a member of the Council and shall 
perform the duties otherwise vested in the President pro tempore by §§ 120-30.4 
and 120-30.5 of this article. (1963, c. 721, s. 1.) 


§ 120-30.2. Time of appointments; terms of office.—Appointments to 
the Legislative Council shall be made prior to the close of each regular session of 
the General Assembly. The term of office shall begin on the day of adjournment 
sine die of the session at which the appointments were made, and shall end on 
the date when the next regular session of the General Assembly convenes. (1963, 
ff 2£1, 82.) 


§ 120-30.3. Vacancies.—Vacancies in the appointive membership of the 
Legislative Council occurring during a term shall be filled for the unexpired term 
by appointment by the officer who made the original appointment. Vacancies in 
the ex officio membership shall be filled for the unexpired term by election by 
the remaining members of the Council. Every vacancy shall be filled by a member 
of the same house as that of the person causing the vacancy. (1963, c. 721, s. 3.) 
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§ 120-30.4. Organization; committees; rules of procedure; quorum, 
—The Legislative Council shall elect a chairman and a vice-chairman and such other 
officers as it deems necessary. The President pro tempore of the Senate shall pre- 
side at the organizational meeting until a chairman has been elected. The Council 
may create committees consisting of its own members or other members of the 
General Assembly, or of other persons having special knowledge or competence 
as to particular matters, to study and report on assigned subjects. The Council 
shall adopt rules of procedure governing its meetings. Six members shall consti- 
tute a quorum of the Council. (1963, c. 721, s. 4.) 


§ 120-30.5. Meetings; right of legislators to attend.—The first meet- 
ing of the Legislative Council shall be held at the call of the President pro tempore 
of the Senate in the State Legislative Building within fifteen (15) days after the 
appointment of the members. Thereafter the Council shall meet at such times and 
places as the Council may deem desirable, but in any event it shall meet at least 
once in each quarter of the calendar year. Every member of the General Assembly 
has the right to attend all sessions of the Council and its committees, and to pre- 
sent his views at the meeting on any subject under consideration. (1963, ¢. 721, 


eer y, 


§ 120-30.6. Employees; executive secretary; contracts.—The Legis- 
lative Council may employ and fix the compensation of such personnel, including 
an executive secretary, as the Council may deem necessary for the execution of 
the functions of the Council and its committees. The Council may contract with 
any public or private agency or institution for staff services, and for assistance in 
performing research studies or collecting information. (1963, c. 721, s. 6.) 


§ 120-30.7. Cooperation with Council.—The Legislative Council or any 
committee thereof may call upon any department, agency, institution, or officer of 
the State or of any political subdivision thereof for such facilities and data as 
may be available, and these departments, agencies, institutions, and officers shall 
cooperate with the Council and its committees to the fullest possible extent. (1963, 


Cel aa ia) 


§ 120-30.8. Powers and duties.—The Legislative Council has the follow- 
ing powers and duties: 


(1) Pursuant to the direction of the General Assembly or either house there- 
of, to make or cause to be made such studies of and investigations in- 
to governmental agencies and institutions and matters of public policy 
as will aid the General Assembly in performing its duties in the most 
efficient and effective manner. In making these studies and investiga- 
tions, the Council shall give priority to those subjects requested by 
the General Assembly. 

(2) To report to the General Assembly the results of the studies made by or 
at the direction of the Council. The reports may be accompanied by 
the recommendations of the Council and bills to effectuate the recom- 
mendations. 

(3) To provide legislative research facilities and personnel for the use of the 
committees and individual members of the General Assembly. The 
committees of the General Assembly shall have first priority in the 
use of these research facilities and personnel. 

(4) Upon completion by the clerks of the Senate and House of their duties 
after the close of each legislative session, to assume custody of all equip- 
ment, records, materials and supplies in the possession of the clerks. 
Immediately prior to the convening of the next session, the Council 
shall transfer all equipment, materials and supplies to the clerks of the 
respective houses. 
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(5) When the General Assembly is not in session, to authorize the expendi- 
ture of funds appropriated to the General Assembly for the purchase, 
repair or maintenance of furniture, equipment, materials and supplies, 
and to contract for services needed by the General Assembly. (1963, 
a2 isaod) 


§ 120-30.9. Compensation and expenses of members of Council or 
committees.—The members of the Council and of any committee established pur- 
suant to this chapter shall be paid twenty-five dollars ($25.00) for each day of 
meetings of the Council or a committee thereof attended by them, and in addition 
shall be reimbursed for all necessary travelling and other expenses incurred in 
the performance of their duties. All payments for purposes authorized by this 
chapter shall be made by the State Treasurer upon written authorization of the 
chairman or the executive secretary of the Council, from funds appropriated to 
the General Assembly. (1963, c. 721, s. 9.) 


ARTICLE 7, 
Employees. 


§ 120-33. Compensation of employees of the General Assembly; 
mileage.—The principal clerks of each house shall be allowed the sum of twenty- 
four dollars ($24.00) per day during the session of the General Assembly and 
mileage at the rate of ten cents (10¢) per mile, for one round trip only, from 
their homes to Raleigh and return. The reading clerks and the sergeants-at-arms 
of each house shall be allowed the sum of eighteen dollars ($18.00) per day dur- 
ing the session of the General Assembly and mileage at the rate of ten cents 
(10¢) per mile, for one round trip only, from their homes to Raleigh and return. 
The chief enrolling clerk shall be allowed the sum of twenty-four dollars ($24.00) 
per day during the session of the General Assembly and. mileage at the rate of 
ten cents (10¢) per mile, for one round trip only, from his home to Raleigh and 
return, 

The journal clerks, calendar clerks and chief engrossing clerks in each house 
shall be allowed the sum of seventeen dollars ($17.00) per day during the session 
of the General Assembly and mileage at the rate of ten cents (10¢) per mile, for 
one round trip only, from their homes to Raleigh and return. The assistants to 
the calendar clerk and the assistants to the journal clerk and the clerks to the 
committees on finance and appropriations of each house and the disbursing clerks 
and the joint disbursing clerks, the secretary to the Speaker of the House of Rep- 
resentatives, and the secretary to the Lieutenant-Governor shall be allowed the 
sum of fifteen dollars ($15.00) per day during the session of the General Assem- 
bly and mileage at the rate of ten cents (10¢) per mile, for one round trip only, 
from their homes to Raleigh and return. The assistants to the engrossing clerks 
and all committee clerks and assistants appointed by the Secretary of State to 
supervise the enrolling of bills and resolutions shall be allowed the sum of thirteen 
dollars ($13.00) per day during the session of the General Assembly and mile- 
age at the rate of ten cents (10¢) per mile, for one round trip only, from their 
homes to Raleigh and return. The chief pages of the House of Representatives 
and the Senate shall receive the sum of eight dollars ($8.00) per day during the 
session of the General Assembly and mileage at the rate of ten cents (10¢) per 
mile, for one round trip only, from their homes to Raleigh and return. All other 
pages authorized by either of the two houses shall receive the sum of six dollars 
and fifty cents ($6.50) per day during the session of the Genera] Assembly and 
mileage at the rate of ten cents (10¢) per mile, for one round trip only, from 
their homes to Raleigh and return. The chaplain of each house shall be allowed 
the sum of ten dollars ($10.00) per day and mileage at the rate of ten cents 
(10¢) per mile, for one round trip only, from his home to Raleigh and return. 
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All laborers and assistants to the sergeants-at-arms authorized by law or rules of 
either the House of Representatives or the Senate shall receive during the ses- 
sion of the General Assembly the sum of nine dollars ($9.00) per day and mile- 
age at the rate of ten cents (10¢) per mile, for one round trip only, from their 
homes to Raleigh and return. (1925, c. 72, s. }; 1929, c. 3, s. 1; 1933, c. 6, s. 1; 
195/,,.c0. 1, 2/25.1945,.c, 3035 1945, c, 9;.1951, ¢. 2: 1957, cc. 5, 1432-1961, cc. 
Fl sireliss &) 

Editor’s Note.— 

The 1961 amendments, retroactive to 
Feb. 1, 1961, increased the compensation 
of the sub-officers and employees of the 


General Assembly. The first three sen- 
tences are from the second amendment 
and the rest of the section is from the first 
amendment. 


ARTICLE 9. 
Lobbying. 

§ 120-43. Written authority from employer to be filed; copy for 
legislative committee.—Legislative counsel and agents required to have their 
names entéred upon the legislative docket shall file with the Secretary of State 
within ten days after the date of making such entry a written authorization to 
act as such, signed by the person or corporation employing them. A copy of such 
written authorization executed by those persons, firms, corporations or organiza- 
tions for whom they claim to be authorized to speak shall also be filed by such 
legislative counsel or agents with the chairman of any committee of either branch 
of the General Assembly at or before the time of appearance before the committee 
in a representative capacity. (1933, c. 11, s. 4; 1961, c. 1151.) 


Editor’s Note.—The 1961 amendment, 
effective July 1, 1961, added the second 


sentence. 
Chapter 121. 
State Department of Archives and History. 
Article 1. Sec. 
Conernl Ornrisiona: gifts for restoration of Tryon’s 

Sec. Palace; execution of deeds, etc. 

121-2.1. More adequate teaching of State 121-15. Authority TOO Sree IIgs OC eRD any. 
and local history in public PE ODCE You Oem Resco nae when 
deans certain funds available. 

121-5.1. Inventorying, repairing and mi- 121-16. Acquiring lands by purchase or 
crofilming of county records for condemnation. : 
security purposes. 121-17. Funds deposited with trustee. 

121-8.1. Creation and composition of His- 121-18. Closing streets and including area 
toric Sites Advisory Committee. gh Ten POER WOR PASE Cr aa caneue 

121-8.2. Duties of Historic Sites Advisory area originally included in palace 
Committee. grounds. 

121-8.3. Director of Department of Ar- 121-19. Purpose, establishment and com- 
chives and History to furnish Position of Tryon’s Palace Com- 
copies of recommendations of mission. 

Historic Sites Advisory Com- 121-20. Commission to receive and expend 
mittee to legislative committees. funds donated or made available 

121-13.1. Preservation and custodial care for restoration of Tryon’s Pal- 
of State Capitol legislative ace. 
chambers. 121-21. Commission authorized to adopt 

Aiticlet 2. and copyright certain emblems 
and lease or license the use of 

Tryon’s Palace and Tryon’s Palace Com- reproductions or replicas. 

mission. 


121-14. Acceptance and administration of 
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ARTICLE 1. 
General Provisions. 


§ 121-2. Powers and duties of the Department. 

(4.1) To conduct a records management program, including the operation 
of a records center or centers and a centralized microfilming program, 
for the benefit of all State agencies. 

(1959.5¢-08,) 8. 15) 
Editor’s Note.— not affected by the amendment it is not 


The 1959 amendment inserted subdivi- set out. 
sion (4.1). As the rest of the section was 


§ 121-2.1. More adequate teaching of State and local history in 
public schools.—The Department of Archives and History, with the coopera- 
tion of the Superintendent of Public Instruction, is hereby authorized and directed 
to develop and conduct a program for the better and more adequate teaching of 
State and local history in the public schools of North Carolina, including the 
preparation and publication of suitable histories of all counties where such his- 
tories do not now exist and of other appropriate materials, the distribution of 
such materials to the public schools for a reasonable charge, and the coordination 
of this program throughout the State. (1961, c. 1068.) 


§ 121-5.1. Inventorying, repairing and microfilming of county rec- 
ords for security purposes.—The North Carolina Department of Archives and 
History is hereby authorized and directed to formulate and execute a program 
of inventorying, repairing, and microfilming in the counties for security purposes 
those official records of the several counties which the Department determines 
have permanent value, and of providing safe storage for microfilm copies of such 
records. (1959, c. 1162.) 


§ 121-7. Purchase of historic properties.—The Department of Archives 
and History may, from funds appropriated to the Department for such purpose, 
acquire, preserve, restore, or operate historic or archeological real and personal 
properties, or may assist a county, municipality, or nonprofit corporation or organi- 
zation in the acquisition, preservation, restoration, or operation of such properties 
by providing a portion of the cost therefor; provided, that no acquisition, preser- 
vation, restoration or operation of such properties shall be made by the State of 
North Carolina and no contribution shall be made from State funds toward such 
acquisition, preservation, restoration, or operation until (i) the property or prop- 
erties shall have been approved for such purpose by the Department of Archives 
and History according to criteria adopted by the Historic Sites Advisory Com- 
mittee, (ii) the report and recommendation of the Historic Sites Advisory Com- 
mittee has been received and considered by the Department of Archives and 
History, and (iii) the Department of Archives and History has found that there 
is a feasible and practical method of providing funds for the acquisition, preser- 
vation, restoration, and operation of such property. If funds or contributions 
for such acquisition are not available, the Governor and Council of State may, 
upon the recommendation of the Department of Archives and History, allocate 
from the Contingency and Emergency Fund an amount sufficient to acquire an 
option on property or properties, which option shall continue until thirty (30) 
days after the adjournment sine die of the next General Assembly. State funds 
shall not be used for the purchase of property having historic or archeological 
significance unless the fee simple and unconditional title to such property is ac- 
quired by the State of North Carolina or by a county or city therein or by a non- 
profit corporation or organization. Upon recommendation of the Department of 
Archives and History, the Governor and the Council of State are authorized to 
allocate funds from the Contingency and Emergency Fund for the immediate ac- 
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quisition, preservation, restoration, or operation of historic or archeological real 
or personal properties. All funds hereinafter appropriated to purchase, restore, 
maintain or operate historic or archeological real and personal property shall 
be deemed to be subject to § 31.2 of the Executive Budget Act unless the stat- 
ute making the appropriation shall in specific and express terms provide other- 
Wise eros Ge 545, 675 10637 exZ10s) 1!) 
Editor’s Note.—The 1963 amendment re- 
wrote this section. 


§ 121-8.1. Creation and composition of Historic Sites Advisory Com- 
mittee.—There is hereby created a Historic Sites Advisory Committee which 
shall consist of seven (7) members. The Committee shall include the following: 
The State Budget Officer ; the Chairman of the Department of History, University 
of North Carolina; Dean of the School of Design, North Carolina State College; 
Director of the Department of Conservation and Development; and three (3) 
persons to be appointed by the Governor for terms ending July 1, 1967 and every 
four (4) years thereafter. One (1) of the members to be appointed by the Gov- 
ernor shall reside in the Piedmont, one (1) shall reside in the eastern section of 
the State, and one (1) shall reside in the western section of the State. The Com- 
mittee shall elect one (1) of its members as chairman, and the Director of the 
Department of Archives and History shall serve as secretary. Each ex officio 
member of the Committee is authorized to designate a member of his staff to 
represent him at meetings of the Committee. (1963, c. 210, s. 2.) 


§ 121-8.2. Duties of Historic Sites Advisory Committee.—The His- 
toric Sites Advisory Committee shall develop criteria for the evaluation of State 
historic sites and all real and personal property which may be considered to be 
of such historic or archeological importance as would justify the acquisition and 
ownership thereof by the State of North Carolina, acting by itself or in connec- 
tion with any county, city, or town, or any group of citizens or organizations. 
The Committee shall also develop criteria for the evaluation of all historic or 
archeological properties owned by or under option to a county, city, town, non- 
profit corporation or organization for which State aid is requested. The Com- 
mittee shall investigate and evaluate all proposed historic and archeological prop- 
erty for which State appropriations are suggested to determine if the property 
is historically authentic and significant, if it is essential to the development of a 
balanced program of historic sites, and if practical plans can be developed for 
financing, maintaining and operating the site. The Committee shall make a writ- 
ten report of its findings and recommendations with respect to all such historic 
or archeological sites which shall be filed as a matter of record in the custody 
of the Department of Archives and History. The report shall set out in such de- 
tail as may be necessary the amount of money which will have to be expended 
for the restoration of any such property and the manner and method by which 
the maintenance and operation should be carried on, and the sources from which 
funds may be derived for such purpose. (1963, c. 210, s. 2.) 


§ 121-8.3. Director of Department of Archives and History to fur- 
nish copies of recommendations of Historic Sites Advisory Committee 
to legislative committees.—The Director of the Department of Archives and 
History shall furnish to the chairman of each legislative committee to which is 
referred any bill seeking an appropriation of funds for the purposes of acquir- 
ing, preserving, restoring, or operating any property having historic value or 
significance, at least five copies of the written report of the findings and recom- 
mendations of the Historic Sites Advisory Committee theretofore filed with said 
Department relating to the particular property or properties described in the bill. 
The copies of the findings and recommendations of the Historic Sites Advisory 
Committee shall be furnished to the legislative committee chairman or chairmen 
as soon as practicable. (1963, c. 210, s. 2.) 


27 


§ 121-13.1 GENERAL STATUTES of NortH CAROLINA § 121-16. 


§ 121-13.1. Preservation and custodial care of State Capitol leg- 
islative chambers.—As soon as the General Assembly shall have moved into. 
the new legislative building, the present legislative chambers in the Capitol shall 
be placed in custody of the State Department of Archives and History to be pre- 
served as historic shrines for the edification of the present and future generations. 
Insofar as practicable, the aforesaid legislative chambers shall be maintained and 
preserved in the conditions in which they now are and shall be used exclusively 
for the purpose of historic shrines and as public attractions; provided, however, 
that the initial and final meetings of each regular or special session of the Gen- 
eral Assembly may commence and adjourn sine die in the aforesaid legislative 
chambers as a ceremony in perpetuam rei memoriam. 

The State Department of Archives and History is hereby entrusted with the 
responsibility herein specified, as being the agency with the experience and staff 
best qualified to preserve historic sites and shrines in suitable manner. However, 
for the purposes of carrying out the provisions of this section, it is hereby directed’ 
that such cooperation and assistance shall be made available to the said Depart- 
ment of Archives and History, and such labor supplied as may be feasible, by 
the General Services Division of the Department of Administration. (1961, c. 


724.) 


ARTICLE 2. 
Tryon’s Palace and Tryon’s Palace Commission. 


§ 121-14. Acceptance and administration of gifts for restoration of 
Tryon’s Palace; execution of deeds, etc.—The Department of Archives and 
History is hereby authorized and empowered to accept gifts of real or personal’ 
property from any source for the restoration of Tryon’s Palace at New Bern, 
North Carolina, and administer the same. All gifts of moneys received by the 
Department of Archives and History shall be deposited in a special account with 
the Treasurer of North Carolina. The Department of Archives and History is 
hereby given authority to execute such deeds and other instruments as may be- 
necessat yee (1945, °c. /91,-s. 1: 1955,'c! 548, "sary 

Editor’s Note. — The 1955 amendment History” for “Department of Conserva- 
substituted “Department of Archives and tion and Development.” 


§ 121-15. Authority to acquire necessary property for restoration 
when certain funds available.—The Department of Archives and History is 
hereby authorized and directed to acquire the necessary property in New Bern, 
North Carolina, for the restoration of Tryon’s Palace, when as much as two hun- 
dred fifty thousand dollars ($250,000.00), or securities in said amount as pro- 
vided in § 121-17, has been provided by private contributions for this purpose: 
Provided, that the Department of Archives and History at such time shall find 
that there are reasonable grounds to anticipate that from private donations there 
will thereafter be provided ample funds to restore the Palace. (1945.07.79. s. 
Auge, C. 200, 8..1; 1955,.c, 543,'s, 8.) 

Editor’s Note. — The 1949 amendment and History” for “Department of Conser- 


rewrote this section, and the 1955 amend- vation and Development.” 
ment substituted “Department of Archives 


§ 121-16. Acquiring lands by purchase or condemnation.—The De- 
partment of Archives and History, within the limits and amounts appropriated by 
the General Assembly and such funds as may be available from donations or 
otherwise, when the conditions set forth in § 121-15 of this article have been met, 
is hereby granted the power and authority to purchase sufficient lands for the 
restoration of said Palace, and the said Department is hereby authorized to ac- 
cept title to said lands in the name of the State of North Carolina. 

The Department of Archives and History shall also have the authority to ac- 
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quire, by condemnation, under the provisions of chapter forty of the General 
Statutes of North Carolina, including the provisions of the Public Works Eminent 
Domain Law, which is hereby made applicable to such proceedings, such areas 
of land in New Bern, North Carolina, as it may find to be necessary for the 
Se of said Palace. (1945, c. 791, s. 3; 1949, c. 233, s. 2: 1955, ¢. 543, 
$25.) 


Editor’s Note. — The 1949 amendment Archives and History” for “Department 
rewrote the first paragraph, and the 1955 of Conservation and Development” 
amendment substituted “Department of throughout the section. 


§ 121-17. Funds deposited with trustee.—The Governor as Director of 
the Budget shall have full authority and discretion to approve the acceptance of 
donations of cash or securities irrevocably deposited with a trustee in lieu of any 
requirement that funds provided by outside sources be turned over to the State, and 
funds or securities placed in trust by private donors for such purpose shall be 
deemed to be funds turned over to the State for acquisition and restoration of 
the Palace. (1945, c. 791, s. 4.) 


§ 121-18. Closing streets and including area in restoration project; 
acquiring area originally included in palace grounds.—Whereas the said 
Tryon’s Palace and grounds originally included all of that area in the city of 
New Bern known and designated as George Street between Pollock and South 
Front Streets, and the title thereto is in the State of North Carolina, subject to 
the easement for use of said street, and the use of such portion of said George 
Street is essential for a proper restoration of Tryon’s Palace, when the governing 
body of the city of New Bern under its general authority imposed by law shall 
close George Street between Pollock and South Front Streets, or such portion 
thereof as may be found by the Commission herein authorized to be essential for 
the purposes of such restoration, the area within such closed street shall be there- 
after used exclusively for the restoration of Tryon’s Palace. Provided, that the 
Department of Archives and History is authorized and empowered, in its discre- 
tion, to acquire for the use of said Tryon’s Palace such part of the area in the 
city of New Bern originally included in the Palace grounds as may be deemed 
reasonably necessary for the restoration of said Palace. C1045, 7o less os 
1949, C, Zddpe8i7o$ 1 990). CH 549).S,880) 


Editor’s Note. — The 1949 amendment “Department of Archives and History” 
added the proviso at the end of this sec- for “Department of Conservation and De- 
tion, and the 1955 amendment substituted velopment.” 


§ 121-19. Purpose, establishment and composition of Tryon’s Pal- 
ace Commission.—For the purpose of supervising the restoration of ‘Tryon’s 
Palace and for the supervision, management and maintenance thereof after such 
restoration is completed there shall be a commission, to be known and designated 
as Tryon’s Palace Commission, acting under the general authority of the De- 
partment of Archives and History, such Commission to be composed of twenty- 
five persons, to serve without pay and without expense allowance, to be appointed 
by the Governor, and in addition to the members so appointed the Governor, the 
Attorney General, the Director of the Board of Conservation and Development, 
the Director of the Department of Archives and History, the mayor of the city 
of New Bern and the chairman of the board of commissioners for Craven County 
shall serve as ex officio members of said Commission. (1945, c. 791, s. 2; 1955, 
€°543}/3.:8.) 


Editor’s Note. — The 1955 amendment, that “the Director of the Department of 


which substituted “Department of Ar- Conservation and Development shall con- 
chives and History” for “State Board of tinue to be an ex officio member of the 
Conservation and Development,” provides ‘“Tryon’s Palace Commission.” 
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§ 121-20. Commission to receive and expend funds donated or 
made available for restoration of Tryon’s Palace.—In addition to exercis- 
ing the powers and duties imposed upon the Tryon Palace Commission by chap- 
ter 791 of the Session Laws of 1945 and chapter 233 of the Session Laws of 
1949 (§§ 121-14 to 121-19), the Tryon Palace Commission is hereby fully au- 
thorized and empowered to receive and expend and disburse, for the restoration 
of the said Tryon’s Palace, all such funds and property which was provided for 
said purpose by the last will and testament of Maude Moore Latham, deceased, 
and the said Commission shall likewise have the power and authority to receive 
and expend all such other funds as may be donated or made available for the pur- 
pose of restoring the said Palace or for the purpose of furnishing and equipping 
same and the grounds on which the same is located at New Bern, North Carolina. 

The Tryon Palace Commission is hereby authorized, empowered and directed 
to designate some person as financial officer and treasurer, to disburse the funds 
and property devised by Maude Moore Latham to the said Tryon Palace Com- 
mission for the aforesaid purpose and all such other funds as may be donated or 
made available to the said Commission for expenditure for the aforesaid purposes. 
The said financial officer and treasurer shall be made the custodian of all stocks, 
bonds and securities and funds hereinbefore referred to and shall be authorized 
and empowered to sell, convert and transfer any stocks, bonds and securities held 
for such purpose, subject to, and with the advice and approval of a finance com- 
mittee to be appointed by the Tryon Palace Commission for such purpose. The 
sale and conversion and transfer of said securities shall be made when necessary 
to provide funds required for the said restoration and at such time as, in the opin- 
ion of the finance officer and treasurer, when approved by the finance committee, 
will be to the interests and advantage of the Tryon Palace Commission and the 
purposes for which said funds and securities were provided. 

The finance officer and treasurer aforesaid shall be required to give such bond 
as, in the opinion of the Tryon Palace Commission, is proper for the faithful per- 
formance as finance officer and treasurer, and shall render to the Tryon Palace 
Finance Committee, with copies to the Department of Conservation and Devel- 
opment and the State Treasurer, annual or ad interim detailed reports of moneys 
and/or securities received, exchanged or converted into cash. Checks issued 
against such funds shall be countersigned by the chairman of Tryon Palace Com- 
mission, or by one duly authorized by the said Commission. 

The finance officer and treasurer shall serve without compensation, however, 
any expenses incurred for the faithful performance of said duties, including the 
cost of the bond, shall be borne by the Tryon Palace Commission, from the pro- 
ceeds of the funds thus handled. 

The Tryon Palace Commission shall have the power and authority in its dis- 
cretion to call upon the Treasurer of the State of North Carolina to act as treas- 
urer of the said funds and properties and, if so designated, said treasurer shall 
exercise all the powers and duties herein imposed upon the financial officer and 
treasurer hereinbefore referred to. 

The Tryon Palace Commission is hereby authorized and empowered to expend 
the funds hereinbefore referred tc and it may disburse said funds through the 
Department of Conservation and Development in the event it is found more 
practical to do so, and said Commission shall cooperate with the Department of 
Conservation and Development of the State of North Carolina in the expenditure 
of the funds for the restoration of said Tryon’s Palace, provided by two trust 
funds created by Maude Moore Latham in her lifetime, which funds shall be ex- 


pended in accordance with the terms and provisions of said trusts for the purposes 
therein set out. (1953, c. 1100.) 


Editor’s Note. — The third and sixth ment of Archives and History was prob- 
paragraphs refer to the Department of ably an inadvertence on the part of the 
Conservation and Development. The fail- legislature. 


ure to change the reference to the Depart- 
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§ 


§ 121-21 


§ 121-21. Commission authorized to adopt and copyright certain 
emblems and lease or license the use of reproductions or replicas.—The 
Tryon Palace Commission is hereby authorized to adopt an official flag, seal, and 
other emblems appropriate in connection with the management and operation of 
the Tryon Palace Restoration, and to copyright the same in the name of the 


State. 


The Commission, with the approval of the Governor, is authorized to 


lease or license the use of reproductions or replicas of such flag, seal, and other 


emblems upon such terms and conditions as it deems advisable, 


(1957, c. 1449.) 


Chapter 122. 
Hospitals for the Mentally Disordered. 


Article 1. 


Organization and Management. 
Sec. 
122-1. Creation of State Department of 
Mental Health; jurisdiction; 
transfer of proceedings, appro- 
priations and records. 
Creation of State Board of Men- 
tal Health; appointment of 
members; terms of office; re- 
moval; vacancies; organization; 
powers and duties; compensa- 
tion. 


Powers and duties of Department. 
Commissioner of Mental Health. 
Business manager. 

Divisions of the Department; dep- 
uty directors. 

Applicability of Executive Budget 
Act, State Personnel Act and 
Merit System Act. 

Authority of North Carolina State 
Department of Mental Health as 
to admission of patients; how 
commitments made. 

Division of territory among the sev- 
eral institutions under the North 
Carolina State Department of 
Mental Health. 

Care of epileptics who are men- 
tally disordered. 

Incorporation and names of hos- 
pitals. 

122-7.1. Other mental health facilities for 

treatment of alcoholism; State 


122-1.1. 


122-1.2. 
122-1.3. 
122-1.4, 
122-1.5. 


122-1.6. 


ps 


4 


12 


3. 


122-4. 


122-6. 


122-7. 


alcoholic rehabilitation pro- 
gram; community alcoholism 
programs. 


122-7.2. Establishment and operation of 
Western Carolina Training 
School; change of name. 

122-8. [Repealed.] 

122-11. Meetings of Board. 

122-11.1 to 122-11.3, [Repealed.] 

122-11.4. Monthly reports to Commis- 
sioner of Mental Health. 
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Sec. 

122-11.7, 122-11.8. [Repealed.] 

122-13.1. Transfer of patients from Psy- 
chiatric Training and Research 
Center at Chapel Hill to State 
hospital or institution under 
control of North Carolina State 
Department of Mental Health. 


122-19.1. [Repealed]. 
Article 2. 
Officers and Employees. 


122-24. Directors, superintendents and staff 
members not personally liable. 

122-25. Superintendents and business man- 
agers of hospitals and residen- 


tial centers for the retarded; 
medical and rehabilitation per- 
sonnel, 


122-28. Officers and employees not to ac- 
cept outside compensation; ex- 
ceptions. 


Article 2A. 
Local Mental Health Clinics. 


122-35.1. Designation of State Department 
of Mental Health as State’s 
mental health authority; out- 
patient mental health clinics; 
support of local mental health 
clinics authorized. 

Duties of Community Mental 
Health Services Divisiou. 

Joint State and community oper- 
ation of mental health clinics. 


Local mental health authorities, 

Joint county and city mental 
health services. 

Establishment of local mental 
health clinics; establishment 
and operation of other clinics. 


Supervision of local clinics; clini- 
cal directors. 

Appointment of local clinical di- 
rectors and staff. 


122-35.2. 


122-35.3. 


122-35.4. 
122-35.5. 


122-35.6. 


122-35.7. 


122-35.8. 


GENERAL STATUTES OF NorTH CAROLINA 


Sec. 

122-35.9. Physical property to be furnished 
by local or federal authorities. 

122-35.10. Fees for services. 

122-35.11. Local funds for mental health 
clinics. 


122-35.12. Grants-in-aid to local mental 
health authorities. 
Article 3. 
Admission of Patients; General 
Provisions. 


122-36. Definitions. 

122-37. Findings as to residence reported 
by clerk; mentally ill or inebri- 
ates not to become residents. 

122-38. Proceedings in case of mentally ill 
or inebriate citizen of another 
state. 

122-39. Reciprocal agreements with other 
states to set requirements for 
State hospital care and release of 


patients. 
122-40. Transfer of mentally ill citizens of 
North Carolina from another 


state to North Carolina. 
122-40.1. Proceedings in case of insanity 


of alien. 
122-41. Expenses to be paid by county of 
residence; penalty. 


122-42. Cost of conveying patients to and 
from hospital; how paid. 

122-43. Fees and mileage for examination; 
payment. 

122-44. Inquiry into estates; priority given 
to indigent patients; payment re- 
quired from others. 

122-45. Persons entitled to immediate ad- 
mission if space available; notice 
to clerk of admission, 

122-46. Right of patient to communication 
and visitation; exercise of civil 
rights. 

122-47. Use of restraining devices limited. 

122-48. Clerk to keep record of examina- 
tions and discharges. 

122-49. Female patient to be accompanied 
by female attendant or member 
of the family. 

122-50. Person conveying patient to hos- 
pital without authority. 

122-51. Civil liability for corruptly  at- 
tempting hospitalization. 

122-52. Disclosure of information, records, 


etc. 

122-53. General Assembly visitors of hos- 
pitals. 

122-54. Assisting patient to escape; misde- 
meanor. 


122-55. Hospitalization and incompetency 
proceedings to have no effect on 
one another. 
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Article 4. 


Voluntary Admission. 

Sec. 

122-56. Admission upon patient’s applica- 
tion—Generally. 

122-57. Same—Psychiatric Training and 
Research Center at North Caro- 
lina Memorial Hospital. 


Article 5. 


Admission by Medical Certification. 


122-58. Admission on certification of phy- 
sicians. 


Article 6. 


Emergency Hospitalization. 


122-59. Temporary detention of persons 
becoming suddenly violent and 
dangerous to themselves or 
others; physician’s statement; ap- 
plication for order of detention; 
subsequent proceedings. 


Article 7. 


Judicial Hospitalization. 


122-60. Affidavit of mental illness or ine- 
briety and request for examina- 
tion. 

122-61. Detention of persons alleged to be 
mentally ill or inebriate and dan- 
gerous to themselves or others. 

122-62. Clerk to issue an order for exam- 
ination. 

122-63. Clerk may commit for observation 
and treatment period. 

122-64. Place for hearings: judicial hos- 
pitalization of persons already in 
hospitals. 

122-65. Clerk may order discharge of per- 
son hospitalized for observation 
and treatment or hospitalize for 
minimum necessary period; sec- 
ond hearing. 

122-65.1. Mentally ill person or inebriate 

temporarily hospitalized. 

122-65.2. Authorization for admission of 
patients to Psychiatric ‘Train- 
ing and Research Center at 
North Carolina Memorial Hos- 
pital. 

122-65.3. Clerk may hospitalize for obser- 
vation at Center; certifying 
physicians. 

122-65.4. Clerk may hospitalize for mini- 
mum necessary period to Cen- 
ter. 

122-65.5. Withdrawal of petition. 


Article 8. 


Discharge of Patients. 
122-66. [Repealed.] 


1963 CUMULATIVE SUPPLEMENT 


Sec. 

122-66.1. Discharge of patients; filing 
thereof. 

122-67. Release of patients from hospital; 

responsibility of county. 

122-68.1. Superintendent must notify Com- 
missioner of Mental Health 
and North Carolina State De- 
partment of Mental Health of 
unusually dangerous mentally 
disordered patients. 


Article 9. 
Centers for Mentally Retarded. 


122-69. State Department of Mental 
Health to have jurisdiction over 
centers for mentally retarded. 

122-69.1. Objects and aims of centers for 

mentally retarded. 


122-70. Admissions to centers for mentally 
retarded. 

122-71. Financial responsibility of parents, 
guardians or patients. 

122-71.1. Discharge of patients. 

122-71.2. Offenses relating to patients. 

122-71.3. Articles 3 through 8 inapplicable 

to centers. 


Article 10. 


Private Hospitals for the 
Mentally Disordered. 


122-72. Licensing and control of private 
mental institutions and homes. 


122-72.1. Psychiatric services in general 
hospitals. 

122-73. Counties and towns may establish 
hospitals. 

122-74. Private hospitals part of public 
charities. 


. Placing mentally ill persons in 


private hospitals. 


122-77. Clerk to report proceedings to 
judge. 

122-78. Certified copy and approval of 
judge sufficient authority. 

122-79. Examination, hospitalization and 
treatment in private hospital, 

122-80. Patients transferred from State 
hospital to private hospital. 

122-81. Guardian of mentally ill or retarded 
persons to pay expenses out of 
estate. 

122-81.1. Voluntary admission to private 

hospital. 


122-82.1. Superintendent must notify clerk 
of court when patient is pa- 
roled or discharged. 

Superintendent must notify of 
patient leaving without author- 
ity. 


122-82.2. 
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Article 11. 


Mentally Ill Criminals. 

Sec. 

122-83. Mentally ill persons charged with 
crime to be committed to hospi- 
tal. 

122-84. Persons acquitted of certain 
crimes or incapable of being 
tried, on account of mental ill- 
ness, committed to hospital; re- 
turn for trial; detention for treat- 
ment. 


122-85. Convicts becoming mentally _ ill 
committed to hospital. 


122-85.1. Persons on parole. 


122-86. Persons acquitted of crime on ac- 
count of mental illness; how dis- 
charged from hospital. 


122-87. Proceedings in case of recovery 

of patient charged with crime. 

122-87.1. Proceedings in case criminal 

charges are terminated. 

122-88. Ex-convicts with homicidal tend- 
ency committed to hospital. 
Hospital authorities to receive and 
treat such patients. 

Alleged criminal may be committed 
for observation and treatment; 
procedure; hospitalization or 
trial. 


122-89. 


122-91. 


Article 12. 
John Umstead Hospital. 


Acquisition of Camp Butner Hos- 
pital authorized. 


122-92. 


122-93. Disposition of surplus real prop- 
erty. 

122-94, Application of State highway and 
motor vehicle laws to roads, 
etc., at John Umstead Hospital; 
penalty for violations. 

122-95. Ordinances and regulations for 
enforcement of article. 

122-96. Recordation of ordinances and 
regulations; printing and _ dis- 
tribution. 


Designation and powers of special 
police officers. 


122-98. 


Article 138. 
Interstate Compact on Mental Health. 


122-99. Compact 
compact. 
Compact Administrator. 
Supplementary agreements. 
Financial arrangements. 
Transfer of patients, 
Transmittal of copies of article. 


entered into; form of 
122-100. 
122-101. 
122-102. 
122-103. 
122-104. 


§ 122-1 GENERAL STATUTES oF NortTH CAROLINA § 122-1.1 


Article 14, Sec. < ; 
i -106. Functions; meetings; annual re- 
Mental Health Council. ane’ port 4 8 


Sec. 
122-107. Members not State officers. 


122-105. Creation of Council; membership; 
chairman. 


ARTICLE 1. 
Organization and Management. 


§ 122-1. Creation of State Department of Mental Health; juris - 
diction; transfer of proceedings, appropriations and records.—There is 
hereby created a department of State government to be known as the State De- 
partment of Mental Health. The State Department of Mental Health is to have 
jurisdiction over all of the State’s mental hospitals, all of the State’s residential 
centers for the mentally retarded, and joint State and community sponsored 
mental health clinics. The Department is to have authority and responsibility 
over all phases of mental health in North Carolina to the extent provided in this 
chapter including that heretofore vested by law in the State Hospitals Board of 
Control and in all other State agencies with respect to mental health. Any pro- 
ceedings pending on June 24, 1963, before the Hospitals Board of Control, or 
the State Board of Health regarding mental health clinics, or the State Board of 
Public Welfare regarding the licensing of privately operated mental hospitals or 
institutions, shall not be abated but shall be automatically transferred to the 
State Department of Mental Health and shall be conducted in accordance with 
the provisions of the law governing such proceedings. All unexpended appropria- 
tions made to the State Board of Health for the operation of mental health clinics 
are hereby transferred to the Department of Mental Health. All records, files, 
and other papers belonging to the State Hospitals Board of Control, the State 
Board of Health regarding mental health clinics and the State Board of Public 
Welfare relating to the licensing of privately operated hospitals and institutions, 
shall be continued as a part of the records and files of the Department of Mental 
Health. (1963, c. 1166, s. 3.) 

Editor’s Note——Former § 122-1 was re- s. 2, as § 122-7. Section 3 of the 1963 act 
designated by Session Laws 1963, c. 1166, added present § 122-1. 


§ 122-1.1. Creation of State Board of Mental Health; appointment 
of members; terms of office; removal; vacancies; organization; powers 
and duties; compensation.—There is hereby created a policy-making body 
within and for the State Department of Mental Health which shall be known 
as the State Board of Mental Health. The State Board of Mental Health shall 
consist of fifteen members appointed by the Governor. In order that all sections 
of the State shall have representation on said Board, the Governor shall name 
one member from each congressional district of the State and the remaining 
members at large. The initial members of the State Board of Mental Health shall 
be the persons serving on the State Hospitals Board of Control immediately 
prior to June 24, 1963. The initial members shall serve for the duration of the 
terms to which they were appointed to the Hospitals Board of Control. Upon 
the expiration of their terms, the members of the State Board of Mental Health 
shall be appointed as follows: The appointments to fill the three vacancies occur- 
ring in 1963 shall be for a term of four (4) years; the appointments to fill two 
of the three vacancies occurring in 1964 shall be for a term of three (3) years, 
and the appointment to fill one of the vacancies occurring in 1964 shall be for 
a term of five (5) years; the appointments to fill four of the six vacancies occur- 
ring in 1965 shall be for a term of four (4) years, and the appointments to fill 
two of the six vacancies occurring in 1965 shall be for a term of six (6) years; 
and, the appointments to fill the three vacancies occurring in 1966 shall be for a 
term of five (5) years. Thereafter all appointments shall be for a term of six 


34 





§ 122-1.2 1963 CUMULATIVE SUPPLEMENT § 122-1.2 


(6) years. At least two of the members shall be persons duly licensed to prac- 
tice medicine in North Carolina. 

Members of the State Board of Mental Health shall serve for terms as pre- 
scribed above and until their successors are appointed and qualified. The Gover- 
nor shall have the power to remove any member of the Board from office for 
misfeasance, malfeasance, or nonfeasance. All vacancies occurring for any reason 
other than the expiration of a member’s term are to be filled by appointment of 
the Governor for the unexpired term. 

The Board is authorized to meet and organize and shall, from their number, 
select a chairman and one or more vice-chairmen. The Board may also elect a 
secretary who may or may not be a member of the Board. 

The Board shall determine policies and adopt necessary rules and regulations 
governing the operation of the State Department of Mental Health and the em- 
ployment of professional and staff personnel. The State Board of Mental Health, 
by and with the approval of the Governor, may terminate for cause the services 
of any employee appointed for a specific length of time. In the event of any such 
termination, severance pay shall be adjusted by the Governor and the Advisory 
Budget Commission. In addition, the Board is authorized to establish, subject 
to the approval of the Director of the Budget and the Advisory Budget Commis- 
sion, new divisions within the Department. 

Members of the Board are to be reimbursed for travel expenses and paid a 
per diem in accordance with the biennial Appropriations Act. (1963, c. 1166, 
ES 

Editor’s Note.—See note to § 122-7.1. 


§ 122-1.2. Powers and duties of Department.—All the powers and 
duties vested in the State Hospitals Board of Control immediately prior to June 
24, 1963, are hereby transferred and vested in the State Department of Mental 
Health, to be carried out pursuant to the policies of the State Board of Mental 
Health. In addition to these transferred powers and duties, and all other powers 
and duties of the Department as specified in the General Statutes of North 
Carolina, the Department shall have the following general powers and duties : 


(1) The Department shall cooperate with the State’s correctional and penal 
institutions by providing psychiatric and psychological service for 
students, inmates, and for inmates scheduled for parole. In addition 
to the regular full-time employees of the Department, the Depart- 
ment is authorized to employ part-time professional staff to perform 
this work. Funds for the payment of these services shall be made 
available by the respective departments, or, if not available, from 
those departments, from an allotment by the Governor and the Coun- 
cil of State from the Contingency and Emergency Fund. 

(2) The Department shall cooperate with any local health authorities in 
augmenting, promoting, and improving local residential programs for 
the mentally retarded, mentally ill, and inebriate. 

(3) The Department shall cooperate with the State Board of Education, 
State Department of Public Instruction, the State Board of Health, 
and the State Commission for the Blind in rehabilitation services 
for mentally retarded persons through education and training pro- 
grams, 

(4) The Department shall cooperate with the State Board of Public Wel- 
fare and the State Board of Health in their programs of preventive 
and rehabilitative services through home care and maternal and child 
health. 

(5) The Department shall sponsor and carry out training and research in 
the field of mental retardation, mental illness, and inebriety; pro- 
vided, however, that nothing in this subdivision should prohibit any 
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other agency or institution now engaged in such programs from 
carrying out training and research in the field of mental retardation, 
mental illness, and inebriety. 

(6) The Department of Mental Health and the local mental health clinics 
shall cooperate with the Development Evaluation Clinics and the 
Child Health Supervisory Clinics in their work relating to retarded 
children. (1963, c. 1166, s. 3.) 

Editor’s Note.—See note to § 122-7.2. 


§ 122-1.3. Commissioner of Mental Health.—The State Board of 
Mental Health shall appoint, with the approval of the Governor, a Commissioner 
of Mentai Health who shall serve for a term of six (6) years and who shall be 
the chief executive of the State Department of Mental Health. Subject to the 
supervision, direction and control of the State Board of Mental Health, the Com- 
missioner shall administer the policies, rules and regulations established by the 
Board. The Commissioner shall be a medical doctor duly licensed in North Caro- 
lina with approved training and experience in psychiatry. The salary of the Com- 
missioner shall be fixed by the Governor subject to the approval of the Advisory 
Budget Commission. The Commissioner shall devote his full time to the duties 
of his employment as Commissioner of Mental Health. 

The Board shall provide the Commissioner with such stenographic and cleri- 
cal assistance as it may deem necessary. Upon request of the Board, the De- 
partment of Administration shall provide suitable office space in the city of 
Raleigh for the Commissioner. (1963, c. 1166, s. 3.) 


§ 122-1.4. Business manager.—The State Board of Mental Health shall 
appoint a general business manager to be in charge of the Business Administra- 
tion Division of the Department of Mental Health. The said general business 
manager shall be a person of demonstrated executive and business ability who 
shall have had training and experience in fiscal administration and in the man- 
agement of physical plants, properties and equipment of public institutions or 
comparable enterprises, and he shall be a person of good character and other- 
wise qualified to discharge his duties. The salary of the general business man- 
ager is to be fixed by the Governor subject to the approval of the Advisory 
Budget Commission. Subject to the supervision, direction and control of the 
Board of Mental Health, the general business manager shall perform the duties 
set out in this chapter and all other duties which the Board may prescribe. Under 
the direction of the Board of Mental Health, the general business manager shall 
have full supervision over the fiscal management, and over the management and 
control of all physical properties and equipment, of the institutions under the 
control of the Department of Mental Health. 

All personnel or employees engaged in any aspect of the business manage- 
ment or supervision of the properties or equipment of any of the institutions un- 
der the control of the Department of Mental Health shall be responsible to and 
subject to the supervision and direction of the general business manager with 
respect to the performance or exercise of any duties or powers of business man- 
agement or financial administration. 

The general business manager shall be employed for a period of six (6) years 
from the time of his selection, unless sooner removed by the Board for incompe- 
tence or misconduct. He shall devote his full time to the duties of his employ- 
ment and shall hold no other office or position of employment. 

The Board of Mental Health shall provide the general business manager with 
such stenographic and clerical assistance as it may deem necessary. Upon re- 
quest of the Board of Mental Health, the Department of Administration shall 
provide suitable office space in the city of Raleigh for the general business man- 
ager in conjunction with the office space provided for the Commissioner of 
Mental Health. (1963, c. 1166, s. 3.) 
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§ 122-1.5. Divisions of the Department; deputy directors.—The ad- 
ministration of the Department of Mental Health shall be divided into four divi- 
sions: Business Administration, Mental Hospitals, Mental Retardation, and 
Community Mental Health Services. The Commissioner of Mental Health, with 
the approval of the State Board of Mental Health, shall appoint a deputy direc- 
tor as head of the Division of Mental Hospitals, a deputy director as head of the 
Division of Mental Retardation and a deputy director as head of the Division of 
Community Mental Health Services. The deputy directors of the Divisions of 
Mental Hospitals and the Divisions of Community Mental Health Services must 
be medical doctors duly licensed in North Carolina with approved training and 
experience in psychiatry. The deputy director of the Division of Mental Retarda- 
tion must be a medical doctor duly licensed in North Carolina with approved 
training and experience in psychiatry or pediatrics. (1963, c. 1166, s. 3.) 


§ 122-1.6. Applicability of Executive Budget Act, State Personnel 
Act and Merit System Act.—The State Department of Mental Health shall 
be subject to the provisions of the Executive Budget Act and the State Personnel 
Act, articles 1 and 2 of chapter 143 of the General Statutes, respectively. Per- 
sonnel of the Community Mental Health Services Division of the Department 
of Mental Health and eligible personnel of those local mental health clinics 
which choose to participate in the Federal Aid Grant Program shall be subject 
to the provisions of the Merit System Law, chapter 126 of the General Statutes 
of North Carolina. (1963, c. 1166, s. 3.) 


§ 122-2. Power to acquire and hold property.—Broughton Hospital, 
Cherry Hospital, Dorothea Dix Hospital, and the John Umstead Hospital, and 
any institution established, operated and maintained by the North Carolina State 
Department of Mental Health, may each acquire and hold, for the purpose of 
its institution, real and personal property by devise, bequest, or by any manner 
of gift, purchase or conveyance whatsoever. (1899, c. 1, s. 2; Rev., s. 4543; C. 
LSA, Cy 04 See CA Pes gS. (2k 9 Ys 0.1 340,9.,.2%. C1002, Saas 
CalOZrsss 6-4: 1963,, C1160. s.a10..) 


Editor’s Note.— Hospital, Dorothea Dix Hospital and John 
The 1959 amendments changed the Umstead Hospital, respectively. 
names of the State Hospital at Morganton, The 1963 amendment substituted “State 


the State Hospital at Goldsboro, the State Department of Mental Health” for “Hos- 
Hospital at Raleigh and the State Hospitai pitals Board of Control.” 
at Butner to Broughton Hospital, Cherry 


§ 122-2.1. Power to acquire and hold property conveyed by federal 
government.—The North Carolina State Department of Mental Health shall 
be and is authorized and empowered to accept, acquire and hold any real or per- 
sonal property conveyed to it by an agency of the federal government with such 
revisionary restrictions imposed upon it by federal statute. The North Carolina 
State Department of Mental Health may use and maintain such property in the 
same manner as if it held title in fee simple, and may construct such buildings 
upon it as are necessary to accomplish the purposes of the institution. (1947, c. 
Soha a Loos, Gllog. s, 10.) 

Editor’s Note. — The 1963 amendment 
substituted “State Department of Mental 
Health” for “Hospitals Board of Control.” 


§ 122-3. Authority of North Carolina State Department of Mental 
Health as to admission of patients; how commitments made.—The North 
Carolina State Department of Mental Health shall have the authority to establish 
rules and regulations not contrary to law governing the admission of persons to 
any State hospital or other institution under its control which is now or may 
hereafter be established. Clerks of superior court of the several counties of the 
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State may make commitments to such institutions in the same manner now pro- 
vided by law for the several State hospitals and training schools. 

The North Carolina State Department of Mental Health is hereby given au- 
thority to admit certain classes of patients to any one of the institutions under 
its control and shall notify the clerks of superior court of its action. Sections 
116-129 through 116-137 shall apply to colonies for feeble-minded persons and 
to feeble-minded persons held in any colonies providing that § 116-135 shall 
apply only to Caswell School. (C. S., s. 6153; 1929, c. 265, S:0159 1033 meas 
s. 1; 1943, cc. 32, 164; 1945, c. 952, s. 9; 1947, c. 537, s. 5; 1957,'c, 1232735508 
O50 mc 1448 bells ecw 1002, 0smo sc020,458.11),.2,.3, 55.1963, cyto], 0S. eee 
1166, s. 10.) 


Editor’s Note.— 

The 1959 amendments changed the 
names of the State Hospital at Raleigh, 
the State Hospital at Morganton, the State 
Hospital at Butner, the State Hospital 
at Goldsboro and Caswell Training School 
to Dorothea Dix Hospital, Broughton 
Hospital, the John Umstead Hospital, 
Cherry Hospital and Caswell School, re- 
spectively. The second 1959 amendment 
also deleted, in the former first paragraph, 
the word “epileptic” in reference to colored 
persons to be treated at Cherry Hospital, 
deleted a former second paragraph relat- 
ing to care of white epileptics, and sub- 


The first 1963 amendment deleted the 
former first paragraph, which provided 
that Dorothea Dix, Broughton and John 
Umstead Hospitals should be cxclusively 
for white persons and Cherry Hospital 
should be exclusively for colored persons. 

The second 1963 amendment substi- 
tuted “State Department of Mental 
Health” for “Hospitals Board of Control.” 

Sections 116-129 to 116-137, referred to 
in this section, were repealed by Session 
Laws 1963, c. 1184, s. 7, effective July 1, 
1963. For present provisions as to centers 
for mentally retarded, see article 9 of this 
chapter. 


stituted “training schools” for “Caswell 
Training School” at the end of the present 
first paragraph. 


§ 122-4. Division of territory among the several institutions under 
the North Carolina State Department of Mental Health.—It shall be the 
duty of the North Carolina State Department of Mental Health to designate 
territories for Dorothea Dix Hospital, Broughton Hospital and any State hos- 
pitals or institutions now or hereafter established for the admission of the white 
mentally disordered persons of the State, with authority to change said terri- 
tories when deemed necessary. It shall notify the clerks of superior court of the 
counties of the territories designated and of any change of these territories. (C. 
D7 S01 55% 1929 SC 200s See SLY I0, Ce mec Ss 1s 1.045 5 CC oe, 8 Odea ena 
O52, S: J2 1947 ,C.-537,5..0 719000C.eLUZo, ss. 1: 3%, 1903, C2160, 5, 10) 

Editor’s Note.— 

The 1959 amendment changed the 
names of the State Hospital at Raleigh 
and the State Hospital at Morganton to 
Dorothea Dix Hospital and Broughton 


Hospital, respectively. 

The 1963 amendment substituted “State 
Department of Mental Health” for “Hos- 
pitals Board of Control.” 


§ 122-5. Care and treatment of Indians in mental hospitals. — The 
authorities of Dorothea Dix Hospital and Broughton Hospital may also receive 
for care and treatment mentally disordered, and inebriate Indians who are resi- 
dent within the State, and who may, within the discretion of the superintendent, 
be assigned to any of the wards of the hospital. (1919, c. 211; C. S., s. 6154; 
1945.00 952,.8..105\1947 5c. 537,.s. 7: 1959, c, 1002,'s. 4 :.¢, 1028, soeeame 

Editor’s Note.— names of the State Hospital at Raleigh 
The first 1959 amendment deleted the and the State Hospital at Morganton to 
word “epileptic” formerly following “men- Dorothea Dix Hospital and Broughton 
tally disordered” in line three. And the Hospital, respectively. 
second 1959 amendment changed the 


§ 122-6. Care of epileptics who are mentally disordered. — When- 
ever it becomes necessary for any person of this State afflicted with the disease 
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known as epilepsy and who is mentally disordered to be confined or to receive 
hospital treatment, such person shall be committed by the clerks of superior 
court of the several counties in the manner now provided by law for the commit- 
ment of mentally disordered persons to the several hospitals for the mentally 
disordered. The North Carolina State Department of Mental Health is hereby 
given the authority to admit to any of the State institutions under its control 
epileptics who are mentally disordered. 

Charges for the patients shall be made in the same manner as now provided 
by law for care of mentally disordered persons. (1909, c. 910, ss. 1, 2; C. 5., 
Be Glos 2 104 5a O52 awl 1019475 60537, i628; 1957, c.. 1232s. 2; 1959,c.- 1002, 
s. 5; 1963, c. 1166, s. 10.) 

Editor’s Note.— The 1963 amendment substituted “State 

The 1959 amendment struck out the Department of Mental Health” for “Hos- 
former last three sentences of the first pitals Board of Control.” 
paragraph and inserted in lieu thereof 
the present second sentence. 


§ 122-7. Incorporation and names of hospitals.—The hospital for the 
mentally disordered, located near Morganton, shall be and remain a corpora- 
tion under this name: Broughton Hospital. The hospital for the mentally dis- 
ordered, located near Raleigh, shall be and remain a corporation under this name: 
Dorothea Dix Hospital. The hospital for the mentally disordered, located near 
Goldsboro, shall be and remain a corporation under this name: Cherry Hospital. 
The hospital for the mentally disordered located near Butner shall be and remain 
a corporation under this name: John Umstead Hospital. The North Carolina 
State Department of Mental Health shall be authorized to acquire property and 
to establish, operate and maintain thereon a hospital or institution and to exercise 
with respect to such hospital or institution the same property rights and powers 
as are exercised by it with respect to the State hospitals above referred to. Un- 
der their respective names each corporation is invested with all the property 
and rights heretofore held by each, under whatsoever name called or incorpo- 
rated, and all other corporate names are hereby abolished. Hereafter in this chap- 
ter, when the above names are used, they shall be deemed to relate back to and 
include the corporation under whatsoever name it might heretofore have had. 
(Code, ss) 2227,°2240; 1899, c. 1,‘siel); Rev., s. 4542; C. S., s. 6151; 1945, c. 
OOF Ral O47 fcr bo7esere | 195590. 887,48) 1; 1959) c. 348, s2d5<e. 1002's; 1; 
c. 1028, ss. 1-4; 1963, c. 1166, ss. 2, 10.) 

Cross Reference.—As to John Umstead the North Carolina Hospitals Board of 
Hospital, see §§ 122-92 through 122-98. Control to acquire Camp Butner to estab- 
Editor’s Note.—This section was for- lish there an institution similar to the other 
merly § 122-1. Former § 122-7 was repealed State hospitals and a colony of feeble- 
by Session Laws 1963, c. 1166, s. 1. Sec- minded. To authorize the transfer thereof 
tion 2 of the 1963 act redesignated former patients and children from the other in- 
§ 122-1 as § 122-7. stitutions under the North Carolina Hos- 
The 1945 amendment substituted “men-  pitals Board of Control. To authorize the 
tally disordered’ for “insane.” Prior to transfer of patients or inmates between the 
section 7 of the amendatory law the title institutions under the control of the North 
of this chapter was “Hospital for the In- Carolina Hospitals Board of Control, and 
sane.” to authorize rules and regulations in re- 
The 1947 amendment inserted the fifth gard to admission of persons to these in- 


sentence relating to Hospitals Board of stitutions. To simplify the commitment 
Control. laws for State hospitals; also to provide 

The 1955 amendment inserted the fourth for release, discharge and termination of 
sentence, relating to the State Hospital at commitment of patients. To authorize the 
Butner. North Carolina Hospitals Board of Con- 

Chapter 537 of Session Laws 1947, which trol to establish requirements for care in 
amended or inserted various sections of State hospitals of this State and to make 
this article, provides in section 1: “The reciprocal agreements with other states in 
purposes of this act shall be to authorize this regard, and to authorize the interstate 
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transfer of mental patients. To provide a 
means to obtain authority for emergency 
life-saving operations on inmates of State 
institutions, when the family cannot be 
reached and permission obtained.” 

The 1959 amendments changed the 
names of the State Hospital at Morgan- 
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State Hospital at Goldsboro and the State 
Hospital at Butner to Broughton Hospital, 
Dorothea Dix Hospital, Cherry Hospital 
and John Umstead Hospital, respectively. 

The 1963 amendment substituted “State 
Department of Mental Health” for “Hos- 
pitals Board of Control” in the fifth sen- 


ton, the State Hospital at Raleigh, the tence. 


§ 122-7.1. Other mental health facilities for treatment of alcohol- 
ism; State alcoholic rehabilitation program; community alcoholism 
programs.—(a) The North Carolina State Board of Mental Health shall be 
and hereby is empowered to set up on property now held or hereafter acquired 
mental health facilities for the care and treatment of persons suffering from alco- 
holism. It is authorized to establish rules and regulations for the admission, care, 
and treatment of such persons, and to determine costs, and to set rates for the 
maintenance of these persons. The North Carolina State Board of Mental Health 
may itself operate such facilities directly, or in co-operation with the State Board 
of Alcoholic Control, or may delegate such operation. The State Board of Health 
and the State Department of Public Welfare shall act in an advisory capacity in 
the operation of these facilities. 

(b) The State alcoholic rehabilitation program, an agency of the State Board 
of Mental Health, is designated as the State agency authorized to establish and 
administer minimum standards for local community alcoholism programs as a 
condition for participation in the State grants-in-aid. 

The State alcoholic rehabilitation program is authorized to develop and _ pro- 
mote local community alcoholism programs in accordance with the State policy 
hereafter expressed: 

(1) It shall be the policy of the State alcoholic rehabilitation program to 
aid financially the development of local community alcoholism pro- 
grams only in those communities which have manifested a readiness 
to contribute to the financial support of such programs, assisted by 
State grants-in-aid to the extent available. 

(2) It shall be the policy of limiting such grants-in-aid to any community 
program to a period of two years. 


Nothing in this subsection shall be construed to prohibit or limit or encroach 
upon the operation of community alcoholism programs in existence prior to June 
22, 1961. (1949, c. 1206, s. 1; 1961, c. 1173, ss. 1, 2, 4; 1963, c. 1166, ss. 2, 12.) 


Editor’s Note.—This section was form- fied as § 122-8.1. Therefore, §§ 122-1.1 and 


erly § 122-1.1. Subsection (a) was derived 
from Session Laws 1949, c. 1206, s. 1, and 
subsection (b) from Session Laws 1961, c. 
Ma SaeSS. Laeyees 

Session Laws 1963, c. 1166, s. 2, redesig- 
nated former §§ 122-1.1 and 122-1.2 as §§ 
122-8.1 and 122-8.2. However, Session 
Laws 1955, c. 887, s. 12, already was codi- 


122-1.2 are redesignated herein as §§ 122- 
7.1 and 122-7.2, respectively. 

The 1963 amendment substituted “State 
Board of Mental Health” for “Hospitals 
Board of Control.” 

For appropriation to the State alcoholic 
rehabilitation program, see Session Laws 
BTN (oly Bee 2h 


§ 122-7.2. Establishment and operation of Western Carolina Train- 
ing School; change of name.—Subject to the availability of funds, the North 
Carolina State Department of Mental Health is hereby authorized to purchase, 
construct or otherwise acquire, operate and maintain a training school for men- 
tally retarded children to be known as the Western Carolina Training School. 
The North Carolina State Department of Mental Health is authorized in its dis- 
cretion to change the name herein prescribed, by appropriate resolution of the 
Department, to such other suitable name as it may deem desirable. The Depart- 
ment is authorized to establish rules and regulations for the admission, care. and 
treatment of such persons, and to determine costs, and to set rates for the maiti- 
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tenance of these persons. The North Carolina State Department of Mental 
Health may itself operate such facilities directly or may delegate such operation. 
The State Board of Health and the State Department of Public Welfare shall 
act in an advisory capacity in the operation of these facilities. (1959, c. 1008; 
L061 Seale yLOgo pis L6G, "ssm 2, AO) 


Editor’s Note.—This section was for- The 1961 amendment inserted the sec- 
merly § 122-1.2. Session Laws 1963, c. 1166, ond sentence. 
s. 2, redesignated former §§ 122-1.1 and Pursuant to Session Laws 1963, c. 1166, 


122-1.2 as §§ 122-8.1 and 122-8.2. However, s. 10, “State Department of Mental 
Session Laws 1955, c. 887, s. 12, already Health” has been substituted for “Hospi- 
was codified as § 122-8.1. Therefore, §§ tals Board of Control” and “Department” 
122-1.1 and 122-1.2 are redesignated herein has been substituted for “Board.” 

as §§ 122-7.1 and 122-7.2, respectively. 


§ 122-8: Repealed by Session Laws 1963, c. 1166, s. 1. 


§ 122-8.1. Disclosure of information, records, etc.—No superintend- 
ent, physician, psychiatrist or any other officer, agent or employee of any of the 
institutions or hospitals under the management, control and supervision of the 
North Carolina State Department of Mental Health shall be required to disclose 
any information, record, report, case history or memorandum which may have 
been acquired, made or compiled in attending or treating an inmate or patient 
of said institutions or hospitals in a professional character, and which informa- 
tion, records, reports, case histories and memorandums were necessary in order 
to prescribe for or to treat said inmate or patient or to do any act for him in a 
professional capacity unless a court of competent jurisdiction shall issue an order 
compelling such disclosure: Provided that where a person or persons are de- 
fendants in criminal cases and a mental examination of such defendants has been 
ordered by the court, the North Carolina State Department of Mental Health 
through its agents and officers may transmit the results or the report of such men- 
tal examination to the clerk of said court and to the solicitor or prosecuting officer 
and to the attorney or attorneys of record for the defendant or defendants. 
Peas eres Sale Od. Ce | 1O0;: Sia LU.) 

Cross Reference.—For later provisions Laws 1963, c. 1166, s. 10, “State Depart- 
similar to this section, see § 122-52. ment of Mental Health’ has been substi- 
Editor’s Note. — Pursuant to Session tuted for “Hospitals Board of Control.” 


§ 122-9. Building committee; selection; duties.—It shall be the duty 
of the State Board of Mental Health herein provided for to select and appoint 
from its number a building committee, who shall be specially charged with the 
duty of supervision of the buildings to be built or repaired from appropriations 
made to said institutions by the General Assembly of this State. (1921, c. 183, 
Sere ee Se lt) ce 14, CoO, eat 1963, °C. 1166, s. 13.) 

Editor’s Note.— Board of Mental Health” for “board of 
The 1963 amendment substituted “State directors.” 


§ 122-11. Meetings of Board.—The State Board of Mental Health shall 
convene annually at each of the institutions enumerated in § 122-7 at a time to 
be fixed by such Board and at such other times as it shall appoint, and investigate 
the administration and condition of said institutions. (1899, c. 1, s, 8; Rev., s. 
A200 Fe 1917 ce toe USCS) sr O16! 51943, c.°136,'s! 5; 1963,°c. T166, s,' 13.) 

Editor’s Note.— Board of Mental Health” for “board of 
The 1963 amendment substituted “State directors.” 


§§ 122-11.1 to 122-11.3: Repealed by Session Laws 1963, c. 1166, s. 1. 
§ 122-11.4. Monthly reports to Commissioner of Mental Health.— 
The superintendent of each of said institutions shall make monthly reports to 
the Commissioner of Mental Health in such manner and detail as the North 
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Carolina State Department of Mental Health may prescribe. (1943, c. 136, s. 8; 
£O595F0-41002982.10%,1963,.c: 1166,-s. 10..) 
Editor’s Note.— The 1963 amendment substitut.d “State 
The 1959 amendment substituted “Com- Department of Mental Health” for “Hos- 
missioner of Mental Health” for “General pitals Board of Control.” 
Superintendent of Mental Hygiene” and 
“North Carolina Hospitals Board of Con- 
trol” for “board of directors”’. 


§ 122-11.6. Outpatient mental hygiene clinics.—The North Carolina 
State Department of Mental Health is authorized to establish, in its discretion, 
outpatient mental hygiene clinics at any of the institutions under its control, and 
to operate such outpatient facilities as are essential for its inservice training 
program in psychiatric care and treatment. (1943, c. 136, s. 11; 1955, c. 155, s. 
Ziel 703,5C, 1160,765 10.) 

Editor’s Note.— Department of Mental Health” .or “Hos- 
The 1963 amendment substituted “State pitals Board of Control.” 


§§ 122-11.7, 122-11.8: Repealed by Session Laws 1963, c. 1166, s. 1. 


§ 122-12. Bylaws and regulations.—The State Board of Mental Health 
shall make all necessary bylaws and regulations for the government of each of 
said institutions, among which regulations shall be such as shall make the in- 
stitutions as nearly self-supporting as is consistent with the purpose of their 
creations (1899;;ceilpis) las Revs) 4551, 61917,ic, 150,! si 1s; Gas Si roploae 
1943; ¢,136,:s. 103.1963, ¢: '1166y1s. 13:) 

Editor’s Note.— Board of Mental Health” for “board of 
The 1963 amendment substituted “State directors.” 


§ 122-13. Transfer of patients from one hospital to another; trans- 
fer of funds.—The North Carolina State Board of Mental Health is authorized 
to make such rules and regulations as in its discretion may seem best for the 
transfer of patients from one State hospital or institution under its control to 
another State hospital or institution under its control; and it is further authorized 
and empowered to transfer from one State hospital for the mentally disordered 
any funds appropriated for permanent improvement or maintenance, if in their 
discretion and judgment it may become advisable or necessary, (1919 verona 
C. S., s. 6163; 1947, c. 537, s. 9; 1963, c. 1166, s. 12.) 


Editor’s Note.— Board of Mental Health” for “Hospitals 
The 1963 amendment substituted “State Board of Control.” 


§ 122-13.1. Transfer of patients from Psychiatric Training and Re- 
search Center at Chapel Hill to State hospital or institution under con- 
trol of North Carolina State Department of Mental Health.—When it is 
deemed desirable that any patient of the Psychiatric Training and Research Center 
at the South Wing of the North Carolina Memorial Hospital at Chapel Hill be 
transferred to a State hospital or institution under the control of the North Caro- 
lina State Department of Mental Health such a transfer may be effected upon the 
approval of the superintendent of the appropriate State hospital and the recom- 
mendation of the Director of the Inpatient Service of the Psychiatric Training 
and Research Center. A certified copy of the commitment on file at the Psychi- 
atric Training and Research Center and the order of the Director of the Inpatient 
Service shall be sufficient warrant for holding the mentally disordered person by 
the officials of the appropriate State hospital. (1955, c. 1274, s, 1; 1963, c1 166; 
s.P10.) 

Editor’s Note.— The 1963 amendment 
substituted “State Department of Mental 
Health” for “Hospitals Board of Control.” 
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§ 122-14. Delivery of inmates to federal agencies. — The directors 
and superintendents of the several State hospitals are hereby authorized, empow- 
ered and directed to transfer and deliver to the United States Veterans Bureau or 
other appropriate department or bureau of the United States government or to 
the representatives or agents of such Veterans Bureau or other department or bu- 
reau of said government, all inmates or prisoners, being soldiers or sailors who 
have served at any time in any branch of the military or naval forces of the 
United States, who are now in or may hereafter be committed to said hospitals. 
And said directors and superintendents shall take from such Veterans Bureau or 
other department or bureau of said government, or its duly accredited representa- 
tives or agents, receipts or acknowledgments showing the delivery of such in- 
mates or prisoners so transferred to the United States government for the pur- 
pose of treatment under the laws and regulations of said government with re- 
spect to insane persons who have served in the military or naval forces of the 
Cinitedantatess (925,.Cknl, 60 itsnl Oto C..920,9800; 1947) ¢. 1623,.s. 2; 1953, 
COs. Seo el 909, Oe LOUZ Seta) 

Editor’s Note.— for the words “State Hospital at Raleigh, 
The 1959 amendment substituted in line the State Hospital at Morganton and the 
two the words “several State hospitals’ State Hospital at Goldsboro.” 


§ 122-15. Transfer of inmates to general wards.—The directors and 
superintendents of Dorothea Dix Hospital and Cherry Hospital are hereby au- 
thorized, empowered and directed to transfer from the wards in said hospitals 
set apart for the dangerous insane to the general wards any of the inmates or 
prisoners therein who, in the judgment of said directors and superintendents, 
have reached such a state of improvement in their mental condition as to justify 
such transfer. (1925, c. 51, s. 2; 1959, c. 1028, ss. 1, 2.) 

Editor’s Note. — The 1959 amendment Goldsboro to Dorothea Dix Hospital and 
changed the names of the State Hospital Cherry Hospital, respectively. 
at Raleigh and the State Hospital at 


§ 122-16. Board may make ordinances; penalties for violation.— 
Authority is hereby conferred upon the State Board of Mental Health of the State 
hospitals for the insane and upon the board of directors and superintendent of 
the North Carolina School for the Deaf to enact ordinances for the regulation 
and deportment of persons in the buildings and grounds of the institutions, and 
for the suppression of nuisances and disorder, and when adopted the ordinances 
shall be recorded in the proceedings of the said Board and printed, and a copy 
posted at the entrance to the grounds, and not less than three copies posted at 
different places within the grounds, and when so adopted and printed, and posted 
up, the ordinances shall be binding upon all persons coming within the grounds. 
Such boards are empowered and directed to prescribe penalties for the viola- 
tion of each section of the ordinances so adopted, and if any person violates a 
section of the ordinances, the penalty prescribed may be recovered in a civil ac- 
tion instituted in the name of the hospital against the person offending, before 
any justice of the peace in the county in which the hospital is situated, and the 
sum so recovered shall be used as the State Board of Mental Health shall direct. 
Violation of any ordinances so made shall be a misdemeanor, punishable by fine 
not exceeding fifty dollars or imprisonment not exceeding thirty days. (1899, c. 
Lites 54 OU ece 02/7. Rev sse.0095, 4559;, 1915. ¢, 14, ¢s, 23.1917, ea Lo, 
Bale ee nein | SOC) LOG, Ss. 19.) 

Editor’s Note—The 1963 amendment Health” for “board of directors” nreceding 
substituted “State Board of Mental “of the State hospitals.” 


§ 122-17. Executive committee appointed. — The State Board of 
Mental Health shall, out of their number, appoint five members as an execu- 
tive committee, who shall hold their respective offices as such for one year, and 
shall have such powers and be subject to such duties as the State Board of 
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Mental Health may delegate to them. (1899, c. 1, s. 6; Rev., s. 4548; 1917, c¢. 
15075-015 C.S1, 3;6165*°1945,¢ 9205505. 19037 1166)s/ Ss) 
Editor’s Note.— Board of Mental Health” for “board of 
The 1963 amendment substituted “State directors.” 


§ 122-19. Application of funds belonging to hospitals.—All moneys 
and proceeds of property given to any hospital, and all moneys arising from the 
sale of any real estate which may be owned by such hospital shall be paid into 
the State treasury, and all donations in which there shall be special directions 
for their application shall be kept as a distinct fund and faithfully applied, as 
the donor may have directed; and the same hospital shall be supported by appro- 
priations from the State treasury. But the proceeds arising from the sale of 
personal property belonging to a hospital, the board paid by private patients, 
rentals from real estate, and money from any other sources, except the sale of 
real estate, shall remain with the hospital and be used as the State Board of 
Mental Health may determine. An account of the proceeds of all such income 
and its expenditures shall be carefuly kept and published in the report to the 
General Assembly. (1899, c. 1, s. 34; Rev., s. 4552;.C) 5S." 8.6167" 196siec. 
11667654 13,) 

Editor’s Note.— The 1963 amendment 
substituted “State Board of Mental 
Health” for “board of directors.” 


§ 122-19.1: Repealed by Session Laws 1963, c. 668, s. 4, effective July 1, 
963. 


§ 122-20. Board of Public Welfare and General Assembly, visi- 
tors; Board to make report. 

Cross Reference.—For later provisions 
similar to this section, see § 122-53. 


§ 122-23. Assisting inmate to escape; misdemeanor. 


Cross Reference.—For later provisions 
similar to this section, see § 122-54. 


ARTICLE 2, 
Officers and Employees. 


§ 122-24. Directors, superintendents and staff members not per- 
sonally liable.—No director or superintendent or any staff member under the 
supervision and direction of the director or superintendent of any State hospital 
shall be personally liable for any act or thing done under or in pursuance of any 
of the provisions of this chapter. (1899, ¢. 1, s. 31; Rev., s. 4560; C. S., s. 6172: 
POL Fe. Sli snt.) 

Editor’s Note.——The 1961 amendment in- _ staff member under the supervision and di- 
serted in this section the words “or any rection of the director or superintendent.” 


§ 122-25. Superintendents and business managers of hospitals and 
residential centers for the retarded; medical and rehabilitation per- 
sonnel.—The Commissioner of Mental Health, with the approval of the State 
Board of Mental Health, shall appoint a medical superintendent for each hos- 
pital. The medical superintendent shall be a medical doctor duly licensed in 
North Carolina with approved training and experience in psychiatry. The ap- 
pointment shall be for a term of six (6) years. The Commissioner of Mental 
Health shall also, with the approval of the State Board of Mental Health, ap- 
point for a term of six (6) years a superintendent of each residential center for 
the retarded. Such superintendent shall be a medical doctor duly licensed by the 
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State of North Carolina with approved training and experience in pediatrics or 
psychiatry. 

The superintendent of each institution under the jurisdiction of the Depart- 
ment of Mental Health shall be responsible for the employment of all medical 


and rehabilitation personnel, subject to the approval of the Commissioner of 
Mental Health. 


The business manager of each State mental hospital or each residential cen- 
ter for the retarded shall be appointed by the general business manager with the 
approval of the State Board of Mental Health. The business manager of each 
institution should be a person of demonstrated executive and business ability 
who has had training and experience in fiscal administration and in the manage- 
ment of physical plants, properties and equipment of public institutions or com- 
parable enterprises, and who is a person of good character and otherwise quali- 
fied to discharge his duties. (1899, c. 1, s. 69; Rev., s. 4561; 1917, c. 150, s. 1; 
Ae 01/ 0 1900, C31 160, S14.) 

Editor’s Note.—The 1963 amendment 
rewrote this section. 


§ 122-28. Officers and employees not to accept outside compensa- 
tion; exceptions.—No physician or doctor employed by the Department of 
Mental Health shall receive any compensation, other than that paid by the State 
or local community, except when so authorized by the Department of Mental 
Health. (1899, c. 1, s. 10; Rev., s. 4564; C. S., s. 6176; 19575%eh- 1232) 57.9% 
1963 ied 66;./8.,5;) 


Editor’s Note.— section, which formerly related to appoint- 
The 1963 amendment rewrote this ment and removal of physicians. 


§ 122-31. Salaries of superintendent and employees. — The State 
Board of Mental Health shall fix the salaries and compensation of the super- 
intendent, and the officers and employees whose services may be necessary for 
the management of the hospitals under charge of said Board. The salaries shall not 
be diminished during the term of the incumbents. (1899, c. 1, s. Lee Reyes. 
4507 5191 7;tcs 150;.6018 Cp S.s.:6179-s1953,-c, 256) 8.2: 1963, c. 1166) s. Le) 


Editor’s Note.— Board of Mental Health” for “board of 
The 1963 amendment substituted “State directors.” 


§ 122-32. Directors to keep record of proceedings; clerk. — The 
State Board of Mental Health shall cause all their proceedings to be faithfully 
and carefully written and recorded in books, and to this end may employ a clerk, 
and pay him a reasonable compensation for his services. The books shall, at all 
times, be open to the inspection of the General Assembly. (1899, c. 1, s. 36; 
Revs 8.4568; 1917, °¢..150,°s:'1; C: S.)'s.'6180; 1963, c. 1166, s. 13.) 

Editor’s Note.—The 1963 amendment 
substituted “State Board of Mental 
Health” for “board of directors.” 


§ 122-33. Superintendent or business manager may appoint em- 
ployees as policemen, who may arrest without warrant.—The superin- 
tendent or business manager of each hospital and training school and the superin- 
tendent of the North Carolina School for the Deaf are empowered to appoint 
such number of discreet employees of their respective hospitals or schools as 
they may think proper, special policemen, and within the grounds of such hos- 
pital or school the said employees so appointed policemen shall have all the 
powers of policemen of incorporated towns. They shall have the right to arrest 
without warrant persons committing violations of the State law or the ordinances 
of that hospital or school, in their presence, and within the grounds of their hos- 
pital or school, and carry the offenders before some justice of the peace for trial. 


45 


§ 122-34 GENERAL STatuTEsS oF NortTH CAROLINA § 122-35.1 


The justice of the peace shall issue a warrant and proceed as in other criminal 
Gasessperore him. (1899, c,-1)s. 55; 1901, c. 627: Rev.,.s. 4569;°C. S3%sr 6151 
TOA1 ct 2075 1957502; 1232; 5,.-123-1959,:c.. 1002, 's.°.122) 

Editor’s Note.— 

The 1959 amendment rewrote the first 
sentence of this section. 


§ 122-34. Oath of special policemen.—Before exercising the duties of a 
special policeman, the employees appointed, as in the preceding section, shall take 
an oath of office before some justice of the peace of the county, or other officer 
empowered to administer oaths, and the same shall be filed with the records of 
the State Department of Mental Health. The oath of office shall be as follows: 
Pie sOLMNDSLUBCaLOlilawen cect ei tee ve. ee County. 


Rs ROS Sct see , do solemnly swear (or affirm) that I will well and truly 
execute the duties of office of special policeman in and for the State hospital at 
Sc ee oe ne , according to the best of my skill and ability and according to 
law; and that I will use my best endeavors to enforce all the ordinances of said 
hospital, and to suppress nuisances, and to suppress and prevent disorderly con- 
duct within said grounds. So help me, God. 

Sworn and subscribed before me, this .... day of ........ peATD 
oes crease SO cal UO eGsb27- Rev. 824570 1G. Sins 

Editor’s Note.—The 1963 amendment 
substituted “State Department of Mental 
Health” for “board of directors.” 


§ 122-35. Volunteer firemen among employees rewarded.—The State 
Department of Mental Health shall have power to provide benefits, to be paid to 
any employee of the hospital who shall be injured while discharging the duties of 
a volunteer fireman. And the Board may inaugurate a system by which a fund 
is raised to provide suitable benefits for said firemen, and may contribute from 
the funds of the hospital for that purpose. The volunteer firemen at the various 
hospitals shall not share in the State Firemen’s Relief Fund. (1899, c. 1, s. 59; 
Reva saaesdpOl7,.c, °150,:s7.13°C.'Si,)s, 61835 196d. ch de eet) 

Editor’s Note—The 1963 amendment 
substituted “State Department of Mental 
Health” for “board of directors.” 


ARTICLE 2A, 
Local Mental Health Clinics. 


§ 122-35.1. Designation of State Department of Mental Health as 
State’s mental health authority; outpatient mental health clinics; sup- 
port of local mental health clinics authorized.—The State Department of 
Mental Health is hereby designated as the State’s mental health authority for 
purposes of administering federal funds allotted to North Carolina under the pro- 
visions of the National Mental Health Act and similar federal legislation pertain- 
ing to mental health activities. The State Department of Mental Health is fur- 
ther designated as the State agency authorized to administer minimum standards 
and requirements for mental health clinics as conditions for participation in fed- 
eral-State grants-in-aid, and is authorized to promote and develop community 
mental health outpatient clinics in accordance with the provisions of this chapter: 
Provided, that nothing in this chapter shall be construed to prohibit the opera- 
tion of outpatient mental health clinics by the State Department of Mental Health 
at any of the institutions under the control of the State Department of Mental 
Health, or the operation of an outpatient mental health clinic at the North Caro- 
lina Memorial Hospital in Chapel Hill or at any other hospital acceptable to the 
State Department of Mental Health. 
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It shall be the policy of the State Department of Mental Health to promote the 
establishment of mental health clinics in those localities which have shown a readi- 
ness to contribute to the financial support of such clinics, assisted by the fed- 
eral and State grants-in-aid to the extent available. 

The governing authorities of local governmental units are authorized to appro- 
priate funds for the support or partial support of mental health clinics which serve 
such localities whether or not the facilities of the clinic are physically located 
within the boundaries of such cities, towns, or counties, and whether or not such 
clinics are owned or operated by the local governmental units, and such support 
or partial support is hereby declared to be a necessary expense within the mean- 
ing of Article VII, § 7 of the North Carolina Constitution. The funds so ap- 
propriated may be included as an appropriation in the general fund of the local 
governmental unit, or may, in the case of a county, be included in the special 
tax levied for the preservation and promotion of the public health. (1963, c. 
1166, s. 6.) 

Editor’s Note.—Former § 122-35.1 was 1963 act added article 2A, including pres- 
redesignated by Session Laws 1963, c. ent § 122-35.1, to this chapter. See Edi- 
1166, s. 2, as § 122-36. Section 6 of the tor’s note to § 122-36. 


§ 122-35.2. Duties of Community Mental Health Services Division. 
— Child-guidance clinics, adult clinics, all-purpose clinics (i.e., clinics serving 
both children and adults), and after-care treatment clinics, and a State-wide pro- 
gram of mental health education are to be developed and administered by the 
Community Mental Health Services Division of the Department of Mental Health. 
This Division is designed to augment, promote, and improve, if necessary, the 
expansion of already existing services in general hospitals or clinics that help to 
conserve the mental health of the people of North Carolina. The Division will 
also encourage, implement, and provide assistance for research into various as- 
pects of mental health by the local clinics. (1963, c. 1166, s. 6.) 


§ 122-35.3. Joint State and community operation of mental health 
clinics.—The Department of Mental Health is authorized to establish commu- 
nity mental health services within a framework of policies which provide for the 
joint operation of mental health clinics within local communities which agree to 
participate financially and otherwise in the program. This is to be a partnership 
arrangement in which the Department of Mental Health represents the State of 
North Carolina and a local mental health authority represents the community. The 
Department of Mental Health, through the Community Mental Health Services 
Division, is authorized to maintain standards for local mental health clinics, to 
advise agencies interested in community mental health, and cooperate with other 
local health services. (1963, c. 1166, s. 6.) 


§ 122-35.4. Local mental health authorities. — Local mental health 
services, when approved by the Department of Mental Health, may be established 
by (1) any board of county commissioners, (ii) any governing body of a mu- 
nicipality with a population in excess of 25,000 or (iii) any independent com- 
munity agency interested in mental health. The governmental unit or agency es- 
tablishing the local mental health service shall be known as a “local mental health 
authority.” The local mental health authority may establish or designate an ad- 
visory board. (1963, c. 1166, s. 6.) 


§ 122-35.5. Joint county and city mental health services. — Joint 
mental health services may be established by: (i) Two or more counties, (ii) a 
combination of two or more cities with a combined population in excess of 25,000 
or (ili) a combination of one or more cities with one or more counties. 

Joint mental health services may be jointly operated, or one participating 
city or county may contract to provide said services for any other city or county. 
The costs of joint services are to be apportioned among the participating units 
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on the basis of the population of each participating unit. The local governmental 
units establishing the joint mental health services shall be known as the “local 
mental health authority.” (1963, c. 1166, s. 6.) 


§ 122-35.6. Establishment of local mental health clinics; estab- 
lishment and operation of other clinics.—Any local mental health author- 
ity desiring to establish a mental health clinic shall submit an application to the 
Department of Mental Health. If the Department of Mental Health gives fa- 
vorable consideration to the application, the Department of Mental Health may 
include the State’s share of the cost of operating the proposed local clinic in 
its next budget request, or it may request an allotment of funds for this pur- 
pose from the Contingency and Emergency Fund. 

All local clinics are to be considered a joint undertaking by the Department 
of Mental Health representing the State and the local mental health authority 
representing the area served by the clinic. 

All procedures regarding the establishment and operation of the clinics not 
covered under the provisions of this article may be prescribed by regulation of 
the State Board of Mental Health. (1963, c. 1166, s. 6.) 


§ 122-35.7. Supervision of local clinics; clinical directors.—Each 
clinic established pursuant to the provisions of this article must be operated 
under the supervision of the State Department of Mental Health. There must 
be a residential clinical director of each clinic who shall be responsible for its 
administration. The clinical director shall be a medical doctor duly licensed by 
the State of North Carolina with adequate training and experience in psychiatry 
acceptable to the Commissioner of Mental Health. (1963, c. 1166, s. 6.) 


§ 122-35.8. Appointment of local clinical directors and staff.—The 
local mental health authority shall appoint, subject to the approval of the Commis- 
sioner of Mental Health, the clinical director of the local mental health clinic. 
The director of the clinic shall appoint all members of the staff of the clinic. 
CISG3tC a1 166" “ss 67) 


§ 122-35.9. Physical property to be furnished by local or federal 
authorities.—All real estate, buildings, and equipment necessary to the opera- 
tion of the local mental health clinic must be supplied from local or federal funds 
or both, and such property shall be and remain the property of the local mental 
health authority. (1963, c. 1166, s. 6.) 


§ 122-35.10. Fees for services. — The collection of fees for services 
performed in the child-guidance clinic shall be optional with the local mental 
health authority. The local clinics serving adult persons shall provide for the 
collection of fees from individuals accepted for services who are able to pay 
for such services. No person is to be refused services because of the inability to 
pay the fees. The fees to be charged are to be fixed by the local mental health au- 
thority and all funds so collected shall be utilized for the fiscal operation of the 
local mental health authority. (1963, c. 1166, s. 6.) 


§ 122-35.11. Local funds for mental health clinics.—The local men- 
tal health authority shall be responsible for obtaining the necessary local funds 
for the support of the clinic. All such funds are to be placed under the direction 
of the local mental health authority and are to be used for the purchase of land, 
buildings, equipment, secretarial services, supplies, maintenance, and to pay the 
professional staff. (1963, c. 1166, s. 6.) 


§ 122-35.12. Grants-in-aid to local mental health authorities. — 
From State and federal funds available to the Department of Mental Health, the 
Department is to make grants-in-aid to the local mental health authorities as 
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follows: Two thirds of the first thirty thousand dollars ($30,000) of the ap- 
proved budget of the local mental health authority and one half of the remainder 
of the approved budget. Where the actual expenditures of the local mental health 
authority are less than the approved budget, the State and federal grants-in-aid 
are to be determined on the basis of actual expenditures rather than the ap- 
proved budget. For purposes of this section the terms approved budget and ac- 
tual expenditures are not to include the items specified in G. S. 122-35.9.. (1963, 
€2°4166}'s/-6.) 


ARTICLE 3. 
Admission of Patients; General Provisions. 


§ 122-36. Definitions—(a) The word “inebriate” shall mean a person 
habitually so addicted to alcoholic drinks or narcotic drugs or other habit form- 
ing drugs as to have lost the power of self-control and that for his own welfare 
or the welfare of others is a proper subject for restraint, care, and treatment. 


(b) The words “mental illness” shall mean an illness which so lessens the ca- 
pacity of the person to use his customary self-control, judgment, and discretion 
in the conduct of his affairs, and social relations as to make it necessary or ad- 
visable for him to be under treatment, care, supervision, guidance, or control. 
The words “mentally ill” shall mean a person with a mental illness. 

(c) The words “mentally retarded” shall mean a person who is not mentally 
ill but whose mental development is so retarded that he has not acquired enough 
self-control, judgment, and discretion to manage himself and his affairs, and for 
whose own welfare or that of others, supervision, guidance, care, or control is 
necessary or advisable. 

(d) The words “hospitalize” or “hospitalization” shall mean those processes 
as promulgated in this chapter whereby an alleged mentally ill or mentally re- 
tarded person or alleged inebriate may be placed in an appropriate State hos- 
pital for the mentally ill or State residential center for the mentally retarded. The 
terms shall include voluntary, medical certification, emergency and judicial pro- 
cedures. 

(e) The words “qualified physician” shall mean a medical doctor who is duly 
licensed by this State to practice medicine; provided, however, that no physician 
is to be considered a “qualified physician” with respect to any procedure to hos- 
pitalize any person who is related by blood or marriage to the said physician. 

(f) The “county of residence” of an alleged mentally ill, mentally retarded, 
or inebriate person shall be the county of his actual residence at the time of his 
hospitalization, notwithstanding that such person may have been temporarily 
out of the county of his residence, in a hospital, or under court order a patient 
of some other state institution at the time of his hospitalization. A county or resi- 
dence shall not have been changed by virtue of a person being temporarily out 
of his county, in a hospital, or confined under court order. (1899, c. 1, s. 28; 
Rev., s. 4574: €.'S., s. 6189; 1945, c. 952, s. 18; PO47 Mow hoses Lee looses 
1252 S13 196s rc, L166 sh 22°C 1184, s> 1.) 

Editor’s Note.—Session Laws 1963, ¢. sections therein as §§ 122-36 to 122-55. 

1184, s. 1, effective July 1, 1963, rewrote For article on hospitalization of the men- 
this article, which formerly consisted of tally ill, see 31 N. C. Law Rev. 274. 
§§ 122-35.1 to 122-65, and designated the 


§ 122-37, Findings as to residence reported by clerk; mentally ill or 
inebriates not to become residents.—In every examination of an alleged 
mentally ill person or alleged inebriate it shall be the duty of the clerk to par- 
ticularly inquire whether the proposed patient is a resident of this State, and 
he shail state his findings upon the subject in his report to the superintendent 
of the hospital. If it is not possible to ascertain the legal residence of the pro- 
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posed patient the clerk shall give all available information concerning the proposed 
patient and his past residence to the superintendent. The alleged mentally ill 
person or alleged inebriate shall then be treated as a bona fide resident until facts 
are presented to the clerk of court warranting a finding of nonresidence. A find- 
ing of residence by the clerk shall in no case have a binding effect, and if facts are 
later ascertained showing legal residence in another state the procedure set forth 
in G. §. 122-38 shall be followed. ; 
No person who shall have removed into this State while mentally ill or inebriate, 
or while under care in an institution in any other state, nor any person not a 
resident of North Carolina but under care in an institution, public or private, 
in this State shall be considered a resident; and no length of residence in this 
State of such a person, while mentally ill or inebriate, or under care shall be suffi- 
cient to make him a resident of this State or entitled to State institutional care. 
(1899, c. 1, s. 18; Rev., ss. 3591, 4587, 4588; C. S., ss. 6187, 6188; 1945, c. 952, 
SomlOwl/-o4/ecnog/.s. 115 1953)c, 256 $237°1957; c. 1386 1963, ca eae 


§ 122-38. Proceedings in case of mentally ill or inebriate citizen of 
another state.—If any person not a citizen of this State but of another state 
of the United States shall be ascertained to be a proper subject for care and treat- 
ment in an institution of this State for the mentally ill or inebriate, the clerk of 
the superior court shall hospitalize such person to the proper State institution 
and shall record on the order of hospitalization that the person being hospitalized 
is not a resident of this State. He shall also give on the order of hospitalization 
such information as is available in regard to the proper residence of the person 
being hospitalized. Upon the admission of such person to the hospital, the superin- 
tendent of the hospital shall notify the State Department of Mental Health that 
such person appears to be a resident of another state, so that the State Depart- 
ment of Mental Health can take steps to establish such person’s residence and 
have him transferred to the state in which he is legally resident. 

After the legal residence of such alleged mentally ill person or alleged inebriate 
has been verified and confirmed by the state of his residence, such person shall 
be transferred to the state of his residence. If that state shall not provide for 
his remoyal to that state within a reasonable time, the superintendent of the 
State hospital shall cause him to be conveyed directly from the State hospital 
to the state of his legal residence and delivered there to the superintendent of the 
proper state hospital. 

The cost of such proceedings and conveyance away from the State shall be 
borne by the county in which the person shall have been adjudged a proper 
subject for restraint, care, and treatment. (1899, ¢..1) so 16s) Revee4 584 Cre 
s. 6210; 1945, c. 952, s. 33; 1947, c. 537, s. 18; 1963 ce) 118456 


§ 122-39, Reciprocal agreements with other states to set require- 
ments for State hospital care and release of patients.—The State Depart- 
ment of Mental Health is authorized to enter into reciprocal agreements with 
other states regarding the return of residents to or from such other states and 
for the purpose of fixing the requirements whereby a patient under hospitalization 
to a state hospital in such other state or states may be released and come into 
this State while still on conditional release from the state hospital of such other 
state or states. The said Department may also enter into reciprocal agreements 
with another state or states to fix and establish the requirements whereby a 
patient under hospitalization in a State hospital in this State may be released 
and go into such other state or states on conditional release from a State hos- 
pital in this State. Any such patient so released from a state hospital or other 
institution in another state or states for the purpose of coming into this State 
shall not be considered to gain residence in this State by any period of time he 
resides in this State, and a person or patient released from a State hospital in 
North Carolina will retain his North Carolina residence during his acceptance 
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in the other state under agreements authorized under this section. No members 
of the State Board of Mental Health or the Commissioner of Mental Health or any 
physician, psychiatrist, officer, agent, or employee of the State Department of 
Mental Health shall be held personally liable for any acts done or damages 
sustained by reason of any official acts done or committed under the authority 
of this section. (1947, c. 537, s. 20; 1955, c. 887, s. 13; 1959, ¢. 1002, s. 22; 
1963, c. 1184, s. 1.) 


§ 122-40. Transfer of mentally ill citizens of North Carolina from 
another state to North Carolina.—The State Department of Mental Health 
is authorized, upon being satisfied that a person hospitalized in a state hospital 
for the mentally ill in another state is a resident of this State, to authorize such 
person to be returned to the appropriate institution in this State at the expense 
of the sending state. The hospitalization of an alleged mentally ill person or an 
alleged inebriate in another state and the authorization by the State Department 
of Mental Health for his return shall be sufficient authority for the superintendent 
of the appropriate State hospital in this State to hold this patient for a reason- 
able period not to exceed thirty (30) days. During this time hospitalization pro- 
cedures for temporary observation and treatment may be initiated as provided for 
in article 7 of this chapter, without the removal of the patient from the hospital. 
(1945 901952; $.°343)1947,.c. 537, s219>1959, c.. 1002, ss..20, 21; 1963, c. 1184, 
Sls) 


§ 122-40.1. Proceedings in case of insanity of alien.—If any person, 
not a citizen of the United States, shall be ascertained to be insane, the clerk 
of the court shall immediately notify the Governor of this State of the name 
of the insane person, the country of which he is a citizen, and his place of resi- 
dence in said country if the same can be ascertained, and such other facts in 
the case as he may obtain, together with a copy of the examination taken; and 
the Governor shall transmit such information and examination to the Secretary of 
State at Washington, D. C., with the request that he inform the minister resident 
or plenipotentiary of the country of which the insane person is supposed to be a 
citizen. (1899, c. 1, s. 16; Rev., s. 4585; C. S., s. 6211; 1963, c. 1184, s. 1.) 


§ 122-41. Expenses to be paid by county of residence; penalty.—Im- 
mediately upon the hospitalization of any alleged mentally ill person or alleged 
inebriate under article 7 of this chapter, a transcript of the proceedings shall be 
sent to the county in which he has residence and that county shall pay over to 
the county from which he was hospitalized all the cost of the examination and 
hospitalization proceedings, and if the board of commissioners of the county of 
residence shall fail to pay all proper expense of said examination and proceedings 
within sixty (60) days after the claim shall have been presented, they shall forfeit 
and pay to the county which hospitalized the alleged mentally ill person or 
alleged inebriate the sum of two hundred and fifty dollars ($250.00), to be re- 
covered by the commissioners of that county in a civil action brought in the superior 
court of the county from which the patient was hospitalized, against the commis- 
sioners of the county of residence of the alleged mentally ill patient or inebriate. 
(1899, c 1,-s: 16; Rev.,’s: 4583; C. S:,'s: 6205 ; 1963, c. 1184, s. 1.) 


§ 122-42. Cost of conveying patients to and from hospital; how paid. 
—The cost and expenses of conveying every patient to any hospital from any 
county, or of removing him from the hospital to the county from which he was 
hospitalized or to the county of his residence, as released, shall be paid by the 
treasurer of the county of residence, upon the order of its board of county com- 
missioners. Whenever the board of commissioners shall be satisfied that such 
person has property sufficient to pay such cost and expenses, or that some other 
person liable for his support and maintenance has property sufficient to pay such 
costs and expenses as aforesaid, they may bring an action to recover the amount 
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paid from the said person, or from the other person liable for his support and 
maintenance. (1899, c. 1, s. 32; Rev., s. 4555; C. S., s. 6202; 1945, c. 952, s. 30; 
1963, c. 1184, s. 1.) 


122-43. Fees and mileage for examination; payment. — ‘The fees 
listed below shall be allowed to the officers who make the examination and they 
shall be paid by the county in which the alleged mentally ill person or alleged 
inebriate has residence if the alleged mentally ill person or alleged inebriate, or 
one legally responsible for the support of such person, is unable to pay for the 
same. 

To the clerk who makes the examination, ten dollars ($10.00), and if the 
clerk goes to the place where the proposed patient is or resides, seven cents (7¢) 
a mile each way in addition. This shall cover his entire costs in taking the examina- 
tion and making out the necessary papers. When the clerk is holding an examina- 
tion of a patient who is a resident of a county other than the county in which 
the clerk holds office, the fees herein provided to be paid by the county of the 
patient’s residence shall be paid to the clerk individually and shall be in addition 
to any regular compensation to which the clerk is entitled. 

To the physicians making the examination, the sum of fifteen dollars ($15.00) 
each and mileage at the rate of seven cents (7¢) per mile. If the county physician 
is a salaried officer, he is not to be allowed any fee for making this examination. 

To the person serving process such fees as are now allowed by law for service 
Ol process: ofysimilar character. (1899, c.. 1,.s. 15; Rey.,-ss, 45809458 p@ ones 
BIOS 1947) se, 03/518. 143 1955, .c..887,.s. 8; 1957) c 1232 Bent Oe ee 
s. 7; 1963, c. 1184,.s. 1.) 


§ 122-44. Inquiry into estates; priority given to indigent patients; 
payment required from others.—After the clerk of the court has determined 
that the alleged mentally ill or alleged inebriate person is a fit subject for care 
and treatment in a State hospital the clerk shall go further and inquire whether 
the said person is indigent or not in such way that he has not sufficient estate 
or property to bear the expense of his care and treatment. If the said person is 
found to be indigent, the clerk shall determine whether or not the person legally 
responsible for his support has sufficient estate or property to bear the costs 
of care and treatment. 


In the admission of patients to any State facility, priority of admission shall be 
given to indigent persons; but the State Department of Mental Health may regu- 
late admissions, having in view the curability of patients, the welfare of the 
institutions, and the exigencies of particular cases. The Department may, if there 
be sufficient room, admit other than indigent patients, upon proper compensa- 
tion, based on the ability of the patient or his estate or one legally responsible 
for his support to pay. Where the clerk of the court or the superintendent of the 
hospital has doubt as to the indigency of the patient, he shall refer the question 
to the county department of public welfare for investigation. Upon the death of 
any patient, the State facility may maintain an action against his estate for his 
support and maintenance. (1899, c. 1, s. 44; Rev., s. 4573: 1915, c. 254; 1917, 
e, 150 ssl 30°C. S052 6186: 1945, .¢. 952, s. 15: 1057. c. 1232) olsen logaee 
1184, s. 1.) 

Editor’s Note.—The cases cited in the support those who may be legally depend- 
annotations to this section were decided ent on the estate. In re Hybart, 119 N. 
under former statutory provisions but have C. 359, 25 S. E. 963 (1896). 


been retained here where it was thought Financial Status at Time of Admission 
that the cases would be helpful in inter- Need Not Be Determined.—It was not re- 
preting the present provisions. quired that the directors of a hospital fi- 


Meaning of “Indigent Persons.”—The nally determine the status of a patient at 
term “indigent insane” [now “indigent per- the time of his admission, the financial 
sons”] includes all those who have no in- status of the patient being subject to the 
come over and above what is sufficient to vicissitudes of fortune. State v. Security 
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Nat. Bank, 207 N. C. 697, 178 S. E. 487 expenses at the State Hospital was not en- 
(1935). titled to free admission. Hospital v. Foun- 

Free Admission of Person Able to Pay tain, 128 N. C. 23, 38 S. E. 34 (1901). 
Expenses.—An insane person able to pay 


§ 122-45. Persons entitled to immediate admission if space avail- 
able; notice to clerk of admission.—Any resident of North Carolina who has 
been legally adjudged by a clerk of court or other authorized person in accord- 
ance with the provisions of this chapter to be a proper subject for care and 
treatment in a State hospital shall, if treatment facilities are available, be entitled 
to immediate admission. No resident of this State who has been legally adjudged 
to be a proper subject for care and treatment and who has been presented to the 
superintendent of the proper State hospital as provided in this chapter, shall be 
refused admission thereto if treatment facilities are available, but nothing in 
this article shall be construed to affect the acceptance, discharge and transfer of 
patients as now provided for by law. 

Upon the admission of any person pursuant to order of a clerk of superior 
court, the superintendent of the institution shall notify such clerk of the admis- 
SIGTIO 1960526 Fes cose Cs. Spas 26184 919455408952, 13 311957, <c.91232, 
4959967 1002, sxl3 71963 900451) sxc2 scx 1166) 572; ¢::1184, sy'1.) 


§ 122-46. Right of patient to communication and visitation; exercise 
of civil rights.—(a) Subject to reasonable rules and regulations of the hospital 
and except to the extent that the chief medical officer of the hospital determines 
that it is necessary for the medical welfare of the patient to impose restrictions, 
every patient shall be entitled (1) to communicate by sealed mail or otherwise 
with persons, including official agencies, inside and outside the hospital; (ii) to 
receive visitors; and (111) to exercise all civil rights, including the right to dispose 
of property, execute instruments, make purchases, enter into contractual relation- 
ships, and vote, unless he has been adjudicated incompetent under the provisions 
of G. S. chapter 35 and has not been restored to legal capacity. 

(b) Notwithstanding any limitations authorized under this section on the right 
of communication, every patient shall be entitled (i) to communicate by sealed 
mail with the State Department of Mental Health, and with the court, if any, 
which ordered his hospitalization; and (ii) to receive his or her attorney if ac- 
companied by a medical member of the hospital staff. 

(c) Any limitations imposed by the head of the hospital on the exercise of 
these rights by the patient and the reasons for such limitations shall be made a 
part of the clinical record of the patient. (1963, c. 1884, s. 1.) 


§ 122-47. Use of restraining devices limited. — Mechanical restraints 
shall not be applied to a patient unless it is determined by the head of the hos- 
pital or his designee to be required by the medical needs of the patient. Every 
use of a mechanical restraint and the reasons therefor shall be made a part of 
the clinical record of the patient under the signature of the head of the hospital 
or his designee. (1963, c. 1184, s. 1.) 


§ 122-48. Clerk to keep record of examinations and discharges.— 
The clerk shall keep a record of all examinations of persons alleged to be mentally 
ill or inebriate and he shall record in such record a brief summary of the pro- 
ceedings and of his findings. He shall also keep a record of all conditional re- 
leases and discharges provided for in article 8 of this chapter. Provided, that 
when an alleged mentally ill person or an alleged inebriate who is a resident of 
this State is hospitalized from some county other than the county of his resi- 
dence, the clerk of the superior court of the county of such person’s residence shall 
maintain the records specified in this section upon receipt of a certified copy of 
such records from the clerk of the superior court of the county of hospitaliza- 
tion. (1899, c. 1, s. 17; Rev., s. 4586; C. S., s. 6197; 1945, c. 952, s. 26; 1955, 
c. 887, s. 7; 1961, c. 1186: 1963. c. 1184, s. 1.) 
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§ 122-49. Female patient to be accompanied by female attendant 
or member of the family.—Each female patient must be accompanied to the 
hospital by a member of her family; if a member of her family is not available, 
she must be accompanied by a female designated by the county director of public 
welfare of the county of the patient’s residence or admission. The expenses of 
the female attendant are to be borne by the county commissioners of the county 
of the patient’s residence. (1919, c. 326, s. 4; C. S., s. 6201; 1945, c. 952, s. 29; 
i299) 250,s, 071961, c, 1865 1963; c..1184, s..1.) 


§ 122-50. Person conveying patient to hospital without authority. 
—No sheriff or other person shall convey a patient to any hospital without hav- 
ing ascertained that the patient will be admitted, and if any sheriff or other per- 
son shall carry a patient to a hospital without having ascertained that the patient 
will be admitted, and the patient is not admitted, he shall be required to convey 
the patient back to the county of his residence, and shall not be repaid by the 
county or hospital for expenses incurred in carrying the patient to and from the 
hospital. (1899) "c..1,'s. 25; Rev., s. 4546; C. S., s. 6206: 1963)/°e 11848se1m 


§ 122-51. Civil liability for corruptly attempting hospitalization.— 
Nothing contained in this chapter shall be held or construed to relieve from lia- 
bility in any suit or action instituted in the courts of this State, any husband, 
wife, guardian, or physician, who unlawfully, maliciously and corruptly attempts 
to hospitalize any person or patient to any hospital for the mentally ill or center 
for the mentally retarded under the provisions of this chapter. (1963, c. 1184, 
Suh he 


§ 122-52. Disclosure of information, records, etc.—No superintendent, 
physician, psychiatrist or any other officer, agent or employee of any of the 
facilities under the management, control, and supervision of the State Department 
of Mental Health shall be required to disclose any information, record, report, 
case history or memorandum which may have been acquired, made or compiled 
in attending or treating a patient of said facilities in a professional character, and 
which information, records, reports, case histories and memorandums were neces- 
sary in order to prescribe for or to treat said patient or to do any act for him ina 
professional capacity unless a court of competent jurisdiction shall issue an order 
compelling such disclosure: Provided that where a person or persons are defend- 
ants in criminal cases and a mental examination of such defendants has been 
ordered by the court, the State Department of Mental Health through its officers 
and agents may transmit the results or the report of such mental examination to 
the clerk of said court and to the solicitor or prosecuting officer and to the at- 


torney or attorneys of record for the defendant or defendants. (1963, c. 1184, 
s. 1.) 


§ 122-53. General Assembly visitors of hospitals.—The members of the 
General Assembly shall be ex officio visitors of all hospitals under the control 
of the State Department of Mental Health. (1963, c. 1184, s. 1.) 

Cross Reference.—For earlier provisions 
similar to this section, see § 122-20, 


§ 122-54. Assisting patient to escape; misdemeanor.—If any person 
shall assist any patient of any State hospital for the mentally ill, mentally retarded, 
or inebriate to leave said hospital without authority, he shall be guilty of a misde- 
meanor. (1963, c. 1184, s. 1.) 

Cross Reference.—For earlier provisions 
similar to this section, see § 122-23. 


§ 122-55. Hospitalization and incompetency proceedings to have no 
effect on one another.—Except for the provisions of G. S. 35-3, the hospitali- 
zation of an alleged mentally ill person or an alleged inebriate or an alleged men- 
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tally retarded person under the provisions of this chapter shall in no way affect 
incompetency proceedings as set forth in chapter 35 of the General Statutes of 
North Carolina, and incompetency proceedings as set forth in chapter 35 shall 
have no effect upon hospitalization proceedings as set forth in this chapter. (1963, 
c, 91 84-,87 15) 


ARTICLE 4. 
Voluntary Admission. 


§ 122-56. Admission upon patient’s application—Generally. — Any 
person believing himself to be mentally ill or threatened with mental illness, or 
an inebriate, may voluntarily admit himself to the proper hospital. The applica- 
tion for admission of such a person shall be signed at the hospital on a form ap- 
proved by the State Department of Mental Health. The applicant must have a 
written statement in letter form from a qualified physician which states that in 
the opinion of the physician the applicant is a fit subject for admission into the 
hospital, and that he recommends his admission. No certificate of the clerk of the 
superior court is to accompany this application, and the superintendent of the 
State hospital shall not be required to notify the clerk of court of the discharge of 
the patient. The superintendent may, if he thinks it a proper application, receive 
the patient thus voluntarily admitted and treat him, but no report need be made 
to the clerk of court. The State Department of Mental Health shall have the same 
control over patients who admit themselves voluntarily as it has over those hos- 
pitalized under judicial proceedings except that a voluntary patient shall be en- 
titled to be discharged after he shall have given the superintendent ten days’ writ- 
ten notice of his desire to be discharged, unless proceedings have been initiated 
for the judicial hospitalization of such patient. 


If in the opinion of the examining physician or of the superintendent of the 
hospital the patient should be admitted for not less than a thirty-day period to 
permit more adequate examination and treatment, the superintendent may have 
the patient sign a special form agreeing to admit himself for thirty (30) days. 
When the patient shall have signed this form admitting himself for thirty (30) 
days, the superintendent may require that the patient remain at the hospital for 
this full period. 


Judicial hospitalization of voluntarily admitted patients must proceed through 
the same channels as specified in article 7 of this chapter. (1899, c. 1, s. 49; Rev., 
§. 4593 1917, c. 150, s) 13°C2°S5°s. 6209;°1945;'c. 952, s. 32; 1953, ¢: 256,'s. 
$1955, c. 887, s. 10° 1957, ¢..1232,'s. 21 5 1961, ¢ .511,'s. 9; 1963, c. 1184,-s.2.) 

Editor’s Note-——The 1963 act inserting 


this article, effective July 1, 1963, redesig- 
nated former article 4 as article 8. 


§ 122-57. Same—Psychiatric Training and Research Center at 
North Carolina Memorial Hospital.—Any person believing himself to be an 
inebriate or mentally ill or threatened with mental illness may voluntarily apply 
for admission to the Psychiatric Training and Research Center at the South 
Wing of the North Carolina Memorial Hospital in Chapel Hill in the same man- 
ner as he would apply for voluntary admission to a State hospital. Upon the ap- 
proval of his application by the Director of the Inpatient Service, the applicant 
may be admitted. The patient’s application shall be in the same form as those pro- 
vided for in G. S. 122-56 and must be accompanied by the statement of a qualified 
physician that the applicant is a fit subject for admission. (1955;: carl274,Ga25 
1963, c. 1184, s. 2.) 
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ARTICLE 5, 
Admission by Medical Certification. 


§ 122-58. Admission on certification of physicians. — (a) Whenever 
two qualified physicians shall certify, on forms to be provided by the State De- 
partment of Mental Health, that any person is mentally ill, or an inebriate, and is 
in need of care and treatment in a hospital for the mentally ill or inebriate, such 
person shall be admitted to the appropriate State hospital, or private hospital 
within the meaning of G. S. 122-72, on receipt of such certificate. The certificate 
of the physicians shall be notarized. No certificate of the clerk of superior court 
shall accompany this certification and no superintendent shall be required to sup- 
ply the clerk of court with a certificate of discharge unless a hearing is held un- 
der subsection (b) of this section. 


(b) If the patient or any member of his family objects to admission in the man- 
ner herein provided prior to admission, the procedure outlined in G. S. 122-63 
must be followed before hospitalization. If, after admission, the patient or any 
member of his family shall object to the admission of the alleged mentally ill per- 
son or alleged inebriate in the manner herein provided, they may, within sixty 
(60) days after the admission of such patient, file with the clerk of the superior 
court of the county in which the hospital is located, an affidavit stating such ob- 
jection. The clerk receiving such affidavit shall then proceed to hold the hearing 
required by G. S. 122-64. The expenses of such hearing shall be borne by the 
county of residence of the patient. (1961, c. 512, s. 1; 1963, s. 1184, s. 2.) 

Editor’s Note.—The 1963 act inserting 
this article, effective July 1, 1963, redesig- 
nated former article 5 as article 10. 


ARTICLE 6. 
Emergency Hospitalization. 


§ 122-59. Temporary detention of persons becoming suddenly vio- 
lent and dangerous to themselves or others; physician’s statement; ap- 
plication for order of detention; subsequent proceedings.—Any person, 
who, by reason of the commission of overt acts, is believed to be suddenly vio- 
lently [violent] and dangerous to himself or others, may be detained, physically 
and forcibly, for a period not to exceed twenty (20) days in the State hospital to 
which the clerk is authorized to hospitalize alleged mentally ill persons or alleged 
inebriates from his county, in a private hospital, county hospital or other suitable 
place of a nonpenal character. 


Authorization for such detention may be given by any qualified physician in the 
form of a written statement that he has examined such person within 24 hours 
of the date of his statement and that it is his professional opinion, based upon 
such examination, that the person is homicidal or suicidal, or dangerous to him- 
self or others, The physician’s statement shall be sworn to before a person author- 
ized to take acknowledgments or witnessed by a peace officer, and shall constitute 
authority, without any court action, for the sheriff or any other peace officer to 
take custody of the alleged homicidal or suicidal person and transport him im- 
mediately to the appropriate State hospital or other suitable place of detention. It 
shall be the duty of the peace officer to whom such authorization is presented to 
effect such custody and transportation. 


If such person has not been examined by a physician and it is believed that it 
would be dangerous to attempt to have him examined without restraint, authoriza- 
tion for detention may be given by the clerk of the superior court in the form of 
a written order directed to the sheriff or any other peace officer, The clerk may 
issue such order upon the application of any person having knowledge of the 
facts. The application must be in writing, signed and sworn to before the clerk, 
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and must state that afhant believes the person to be homicidal or suicidal, the 
particulars as to his behavior, history and circumstances supporting such belief, 
that affiant is of the opinion that it would be dangerous to attempt to have the 
person examined by a physician without restraint, and it must include a request 
for the issuance of an order for detention and show the address of the affiant and 
his relationship, if any, to the alleged homicidal or suicidal person. In his order, 
the clerk may direct the officer to detain such person for an examination by a 
physician or to transport him immediately to the appropriate State hospital, as the 
facts and circumstances may warrant. 


No person for whom detention has been authorized by a physician or a clerk of 
the superior court may be taken into custody after the expiration of 24 hours 
from the date of the examination by the physician or the issuance of the order by 
the clerk. 


The detention provided for herein shall be for observation and treatment a 
period of not more than twenty (20) days. If involuntary hospitalization for men- 
tal illness is deemed necessary, a proceeding for judicial hospitalization may be in- 
stituted under the provision of article 7 of this chapter during the twenty-day 
period of detention. (1899, c. 1, s. 16; Rev., s. 4582; C. S., s. 6204; 1945, c. 952, 
Stokes B95/ Pel 232 916, 120591959,0 41002-55018.) 19.1961; -c; 511; $18 31963, 
c. 1184, s. 2.) 

Editor’s Note.—The 1963 act inserting 
this article became effective July 1, 1963. 


ARTICLE 7. 
Judicial Hospitalization. 


§ 122-60. Affidavit of mental illness or inebriety and request for ex- 
amination.—When it appears that a person is suffering from some mental ill- 
ness or inebriety and is in need of observation or admission in a State hospital for 
the mentally ill or inebriate, some reliable person having knowledge of the facts 
shall make before the clerk of the superior court of the county in which the alleged 
mentally ill person or alleged inebriate is or resides, and file in writing, on a form 
approved by the State Department of Mental Health, an affidavit that the alleged 
mentally ill person or alleged inebriate is in need of observation or admission in a 
hospital for the mentally ill or inebriate, together with a request that an examina- 
tion of the proposed patient be made. 


This affidavit may be sworn to before the clerk of the superior court, or the 
deputy clerk of the court. (1899, c. 1, s. 15; Rev., s. 4575; C. S., s. 6190; 1945, 
©9527 6191947567537 55.413 ;-1963; c. 1184, s. 2.) 

Cross Reference.—See note to § 122-62. For comment on involuntary commit- 

Editor’s Note.—The 1963 act inserting ment procedures, see 41 N. C. Law Rev. 
this article, effective July 1, 1963, redesig- 141. 
nated former article 7 as article 12. 


§ 122-61. Detention of persons alleged to be mentally ill or inebriate 
and dangerous to themselves or others.—lIf the affidavit filed in accordance 
with the provisions of G. S. 122-60 states that the alleged mentally ill person or 
alleged inebriate is likely to endanger himself or others, he may be taken into 
custody and detained in his own home, in a private or general hospital, or in any 
other suitable facility as approved by the local health director for such detention, 
upon an order of the clerk of the court. He shall not, except because of and during 
an extreme emergency, be detained in a nonmedical facility used for the detention 
of individuals charged with or convicted of penal offenses, and then only upon an 
order of the clerk of the court, and with notification as soon as practicable to the 
local health director. 

The clerk shall expedite the hearing, and, if the alleged mentally ill person or 
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alleged inebriate is found to be in need of hospitalization, the clerk shall expedite 
the transmission of this information to the proper State hospital so that the alleged 
mentally ill person or alleged inebriate can be admitted without any undue delay. 
(1941, c. 179; 1955, c. 887, s. 5; 1963, c. 1184, s. 2.) 


Editor’s Note-—For comment on former 
§ 122-44, corresponding to this section, see 
19 N. C. Law Rev. 487. 


§ 122-62. Clerk to issue an order for examination.—When an affidavit 
and request for examination of an alleged mentally ill person or alleged inebriate 
has been made, or when the clerk of the superior court has other valid knowledge 
of the facts of the case to cause an examination to be made, he shall direct two 
qualified physicians who are not directly involved with the care and treatment of 
the patient in the hospital to which the person may be hospitalized, to examine the 
alleged mentally ill person or alleged inebriate. The clerk is authorized to order the 
alleged mentally ill person or inebriate to submit to such examination, and it shall 
be the duty of the sheriff or other law enforcement officer to see that this order 
is enforced. The purpose of the examination is to determine whether or not the 
alleged mentally ill or inebriate person is a proper subject for observation and 
treatment. If the said physicians are satisfied that the alleged mentally ill or in- 
ebriate person should be hospitalized they shall sign an affidavit to that effect on 
a form approved by the State Department of Mental Health. 


This affidavit may be sworn to before the clerk of the superior court, an assistant 
clerk of the superior court, a deputy clerk of the court, or a notary public. (1899, 
Gul, 6. 15; Rev., s. 4576: C. S;, s. 6191351945, c. 952, s, 20° 1947, Ca537 eens 
LOG te od igsees L005, C1154, 5:2.) 


Editor’s Note.—The cases cited in the ordered is the judicial authority conferred 
annotations to this section were decided upon the clerk of the superior court. 
under former statutory provisions but have Bailey v. McGill, 247 N. C. 286, 100 S. 
been retained here where it was thought E. (2d) 860 (1957). 


that the cases would be helpful in inter- Clerk Is Judge and Physicians Are Wit- 
preting the present provisions. kab nesses.—While the examination and affi- 
For note as to liability for signing cer-  yavits by two physicians to commit an al- 
tificate of insanity without proper exami- leged mentally disordered person to a 
nation of alleged lunatic, see 36 N.C. Law State hospital for the mentally disordered 


ne eae ‘ ; for examination and observation are re- 
pplicant May Act as Intermediary m quired, the act of commitment and deten- 
Obtaining ; Affidavit of Physician.—Since tion of such person in such a hospital, if 
the affidavits may be made before notaries, any be made, is performed by the lar of 
rather than before the clerk, it follows by the superior * court. The two physicians 
necessary implication that the affiant in . therefore, are witnesses in the proceeding 
the afhdavit-application may act as inter- anq ee clerk of the superior court is 
mediary in carrying the papers to and the judge. Bailey v. McGill, 247 N. C. 286 
from the physician for the execution of 100 S. E. (2d) 860 (1957) 


the physician’s affidavit. Jarman v. Offutt 
239 N. C. 468, 80 S. E. (2d) 248 (1954). Statement of Physician Is Absolutely 


Judicial Authority Conferred upon Clerk. Privileged. —In a lunacy proceeding  insti- 
—Jurisdiction to direct two physicians to tuted by proper affidavit sworn to before 
examine an alleged mentally disordered the clerk, a statement of a physician sworn 
person to determine if a state of mental [© before a notary public is absolutely priv- 
disorder exists, and, when the two physi- leged and will not support an action for 
cians shall have certified that the alleged libel. Jarman v. Offutt, 239 N. C. 468, 80 
mentally disordered person is in need of S. E. (2d) 248 (1954). 
observation and admission in a_ hospital A proceeding to commit an alleged men- 
for the mentally disordered, to have a_ tally disordered person to a State hospital 
hearing and examine the certificates or af- for the mentally disordered under the pro- 
fidavits of the physicians and any proper cedure set forth in former § 122-43, cor- 
witnesses, and, where warranted, to com- responding to this section, and former § 
mit the alleged mentally disordered person 122-46 (see now § 122-63) was a judicial 
to a State hospital for the mentally dis- proceeding within the rule of absolute priv- 
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ilege. Therefore the affidavits of physi- 
cians required by former §§ 122-43 and 
122-46, being pertinent to a judicial pro- 
ceeding and thus privileged, although de- 
famatory were not actionable. Bailey v. 
McGill, 247 N. C. 286, 100 S. E. (2d) 860 
(1957). 

Allegations Insufficient to Show Mali- 
cious Prosecution, False Imprisonment or 
Abuse of Process.—Allegations that phy- 
sicians, in making affidavits pursuant to 
former § 122-43, corresponding to this sec- 
tion, were guilty of gross negligence 
amounting to legal malice, without allega- 
tions that they were motivated by an ul- 
terior or wrongful purpose or conspired 
with another in this ulterior and wrongful 
purpose, failed to state cause of action for 
malicious prosecution, or for false impri- 
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v. McGill, 247 N. C. 286, 100 S. E. (2d) 
860 (1957). 

Allegations Sufficient to Make Out Case 
of Abuse of Process.—Where plaintiff's al- 
legations tended to show that defendant 
physician influenced plaintiff’s parents to 
(see now § 122-60) execute the affidavits 
required by former § 122-42 and subse- 
quently influenced two other physicians to 
execute the affidavits required by former 
§ 122-48, corresponding to this section, in 
order to have plaintiff committed, solely 
through ill will and a desire to rid himself 
of plaintiff as a patient, etc., contrary to 
the purpose authorized by former §§ 122- 
43 and 122-46 (see now § 122-63), and 
plaintiff was committed, a cause of action 
for abuse of process was alleged. Bailey 
v McGill, 247 N. C. 286, 100 S. E. (2d) 


sonment, or for abuse of process. Bailey 860 (1957). 


§ 122-63. Clerk may commit for observation and treatment period. 
—When two qualified physicians have certified that the alleged mentally ill person 
or alleged inebriate is in need of observation and admission to the proper State 
hospital, the clerk shall hold an informal hearing. The clerk shall cause to be 
served on the alleged mentally ill person or alleged inebriate notice of the hearing. 
Such notice may be served by an officer of the law or some other person designated 
by the clerk of court. If the clerk designates a member of a hospital staff, a mem- 
ber of the staff of the county department of public welfare, or a member of the 
staff of the county or district health department to serve the notice, no charge is 
to be made for such service. The clerk shall have the hearing without unnecessary 
delay and shall examine the certificates or affidavits of the physicians and any 
proper witnesses. At the conclusion of the hearing the clerk may dismiss the 
proceedings if he finds that the alleged mentally ill or inebriate person is not in 
need of observation and treatment in an appropriate hospital. If he finds that the 
alleged mentally ill or inebriate person is in need of observation and treatment, 
he is to issue an order for hospitalization on a form approved by the State Depart- 
ment of Mental Health. This order shall authorize the appropriate hospital to re- 
ceive said person and there to examine him and observe his condition and give 
appropriate treatment for a period not exceeding one hundred and eighty (180) 
days. The clerk may authorize the transfer of such alleged mentally ill person or 
alleged inebriate to the proper hospital, when notified by the superintendent of 
the hospital that treatment facilities are available. If such person is not admitted to 
the appropriate State hospital within thirty (30) days of the date on which the 
clerk issued the order of hospitalization, the order shall be void and of no effect 
whatsoever. 

The clerk shall transmit to the hospital information relevant to the physical and 
mental condition of the alleged mentally ill person or alleged inebriate. He shall 
certify as to the indigency of the person and any persons liable for the care of the 
person under G. S. 122-44 or G. S. 143-117 et seq., on forms approved by the 
State Department of Mental Health. 

When a person has been admitted to one of the State hospitals under the provi- 
sions of this chapter for a period of observation and treatment, and when he has 
been carefully examined, if he is found to be not mentally ill or an inebriate, or 
not in need of care in a State hospital, the superintendent shall immediately report 
these findings to the clerk of the superior court of the county in which such person 
has residence, who shall order his discharge. The removal of said person from the 
State hospital shall be after the notice and in the manner prescribed in G. S. 122- 
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c. 1184, s. 2.) 

Cross Reference.—See notes to §§ 122- 
62 and 122-65. 

Editor’s Note—The cases cited in the 
annotations to this section were decided 
under former statutory provisions but have 
been retained here where it was thought 
that the cases would be helpful in inter- 
preting the present provisions. 

Necessity for Trial—An order for the 
commitment of a person to an insane hos- 
pital is essentially a judgment by which 
he is deprived of his liberty, and it is a 
cardinal principle of English jurispru- 
dence that before any judgment can be 
pronounced against a person there must 


Detention of an alleged insane person 
for a short period of time pending obser- 
vation is permitted. In re Wilson, 257 N. 
C. 593, 126 S. E. (2d) 489 (1962), com- 
mented on in 41 N. C. Law Rev. 279. 

Jury Trial—As to right to trial by jury 
under former §§ 122-46 and 122-46.1, cor- 
responding to this section and § 122-65, 
see In re Cook, 218 N. C. 384, 11 S. E. 
(2d) 142 (1940); In re Wilson, 257 N. C. 
593, 126 S. E. (2d) 489 (1962), commented 
on in 41 N. C. Law Rev. 279. 

Appeal.—There was no provision for an 
appeal from the order of the clerk to the 
superior court under former statute corres- 


ponding to this article. In re Cook, 218 
N. C. 384, 11 S. E. (2d) 142 (1940). 


have been a trial of the issue upon which 
the judgment is given. In re Wilson, 257 
N. C. 593, 126 S. E. (2d) 489 (1962), com- 
mented on in 41 N. C. Law Rev. 279. 


§ 122-64. Place for hearings; judicial hospitalization of persons al- 
ready in hospitals.—All hearings to determine whether or not an alleged in- 
ebriate or alleged mentally ill person should be judicially hospitalized are to be 
held in the county of residence of the alleged inebriate or alleged mentally ill per- 
son. However, in those instances where the alleged inebriate or alleged mentally ill 
person is already in a public or private mental institution or public general hos- 
pital, without prior judicial hospitalization, the clerk of the superior court of the 
county in which the patient is hospitalized shall, upon request of the controlling 
officer of said hospital, go to such hospital and hold the hearing required by G. S. 
122-63. If the clerk holding such hearing finds that the alleged mentally ill or in- 
ebriate person is in need of observation and treatment as provided for in G. S. 
122-63, or is in need of hospitalization for a minimum necessary period as pro- 
vided for in G. §. 122-65, the clerk may enter an order requiring hospitalization 
for such observation and treatment or for such minimum necessary period. The 
expense of such hearing shall be borne by the county of residence of such alleged 
mentally ill person or alleged inebriate. The records of such hospitalization shall be 
maintained in accordance with the provisions of G. S. 122-48. 


There is to be paid to the physicians making the examination a fee to be deter- 
mined in accordance with the schedule of fees adopted by the State Department of 
Mental Health and mileage at the rate of seven cents (7¢) per mile. If the county 
physician is a salaried officer, he is not to be allowed any fee for making this ex- 
amination. The fee of the clerk of superior court for holding the hearing shall be 
as provided in G. S. 122-43. (1957, c. 1232, s. 16; 1963, c. 1184, s. 2.) 


§ 122-65. Clerk may order discharge of person hospitalized for ob- 
servation and treatment or hospitalize for minimum necessary period; 
second hearing.—When a person is judicially hospitalized for observation and 
treatment, the hospital superintendent shall, at the expiration of one hundred and 
eighty (180) days, file with the clerk of the superior court of the county in which 
the hospital is located, a written report stating the conclusion reached by the 
hospital superintendent as to whether or not further treatment is needed. Upon 
the basis of this report the clerk shall discharge the patient or order a second 
hearing to decide whether or not the alleged mentally ill person or allged inebriate 
should be further hospitalized for a minimum necessary period. If the recommenda- 
tion of the hospital superintendent is that the patient should be hospitalized for a 
minimum necessary period the clerk shall set a date for the hearing and cause no- 
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tice to be served on the alleged mentally ill person or alleged inebriate by a person 
designated by the clerk who may or may not be an officer of the law. The alleged 
mentally ill or inebriate person may, if he so desires, waive the hearing by signing 
a statement to that effect and returning it to the clerk of court. If the hearing is 
not waived, the clerk of the county in which the patient is hospitalized shall have 
the hearing without unnecessary delay, at which time the clerk is to receive evi- 
dence concerning the condition of the alleged mentally ill or inebriate person in- 
cluding any evidence the alleged mentally ill or inebriate person wishes to offer. 
At the conclusion of the hearing the clerk may discharge the patient or issue an or- 
der for hospitalization for a minimum necessary period on a form approved by the 


State Department of Mental Health. 
IGG) cab lly sh Sl Ob3e3 4184) sv2.) 


Cross Reference.—See note to § 122-63, 

Editor’s Note.—The cases cited in the 
annotations to this section were decided 
under former statutory provisions but have 
been retained here where it was thought 
that the cases would be helpful in inter- 
preting the present provisions. 

Necessity for Trial—An order for the 
commitment of a person to an insane hos- 
pital is essentially a judgment by which 
he is deprived of his liberty, and it is a 
cardinal principle of English jurispru- 
dence that before any judgment can be 
pronounced against a person there must 
have been a trial of the issue upon which 
the judgment is given. In re Wilson, 257 
N. C. 593, 126 S. E. (2d) 489 (1962), com- 
mented on in 41 N. C. Law Rev. 279. 

Final Order of Commitment without 
Notice and Opportunity to Be Heard In- 
valid.—By reason of lack of notice to an 
alleged mentally disordered person and an 
opportunity for her to be heard on the 
question of her sanity, a final order of 
commitment for an indefinite period under 
which she was restrained violated her con- 
stitutional rights. In re Wilson, 257 N. C. 


§ 122-65.1. Mentally ill person 
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593, 126 S. E. (2d) 489 (1962), commented 
on in 41 N. C. Law Rev. 279. 

Method of Securing Release.—Prior to 
1957, it was held that a person committed 
to a State mental institution under former 
article 3 of this chapter could not invoke 
the provisions of § 35-4 for a determina- 
tion of the restoration of sanity by a jury 
trial as a condition precedent to his re- 
lease under former § 122-46.1, correspond- 
ing to this section, the proper remedy be- 
ing by habeas corpus under § 17-32. In 
feulsatris) 941 SN C0179," 84.S) BE.) (2d) 
808 (1954). 

In 1957, former § 122-46, corresponding 
to § 122-63, was amended so as to provide 
expressly that if a guardian had been ap- 
pointed under §§ 35-2 or 35-3, the proce- 
dure for restoration of sanity should be 
as provided by §§ 35-4 and 35-4.1. It was 
held that this provision removed from 
former § 122-46 the objection that a tradi- 
tional jury trial was not provided as a 
means of determining the issue of sanity. 
In re Wilson, 257 N. C. 593, 126 S. E. (2d) 
489 (1962), commented on in 41 N. C. 
Law Rev. 279. 


or inebriate temporarily hospital- 


ized.—When any person is found to be mentally ill or inebriate under the pro- 
visions of this chapter or is on conditional release from a State hospital and he 
cannot be immediately admitted to the proper hospital, and such person is also 
found to be subject to such acts of violence as threaten injury to himself and 
danger to the community, and he cannot be otherwise properly restrained, he 
may be temporarily hospitalized and treated in a private hospital, county hos- 
pital, or other suitable place until a more suitable provision can be made for his 


care. (1963, c. 1184, s. 2.) 


§ 122-65.2. Authorization for admission of patients to Psychiatric 
Training and Research Center at North Carolina Memorial Hospital. — 
The Psychiatric Training and Research Center at the South Wing of the North 
Carolina Memorial Hospital at Chapel Hill shall be authorized to receive alleged 
mentally ill persons hospitalized for observation and treatment, in the same man- 
ner as a State hospital. The clerk of the court shall not, however, hospitalize to 
this Center without the approval of the Director of the Inpatient Service. (1955, 
c. 1274, s.2; 1961, c. 511, s. 6; 1963, c. 1184, s. 2.) 


§ 122-65.3. Clerk may hospitalize for observation at Center; certi- 
fying physicians.—When the clerk of court has approval as provided in G. S. 
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122-65.2 he may hospitalize alleged mentally ill persons to the Psychiatric Train- 
ing and Research Center at the South Wing of the North Carolina Memorial 
Hospital in the manner provided by G. S. 122-63. Any two qualified physicians 
not directly connected with the Inpatient Service of the Center may serve as certi- 
fying physicians. (1955, c. 1274, s. 2; 1963, c. 1184, s. 2.) 


§ 122-65.4. Clerk may hospitalize for minimum necessary period to 
Center.—When the alleged mentally ill person hospitalized at the Psychiatric 
Training and Research Center at the South Wing of North Carolina Memorial 
Hospital has been observed for a period of one hundred and eighty (180) days 
the Director of the Inpatient Service shall report concerning the patient’s condi- 
tion in the same manner as the superintendent of the State hospital as provided 
in G. S. 122-65. The clerk shall act on this report in the same manner as is pro- 
vided in G. S.0122-65,. (1955; °c, 1274;.s. 23;:1959, cx .1002, "3.1173 963, eames, 
Seca) 


§ 122-65.5. Withdrawal of petition.—The petitioner in proceedings to 
determine whether or not a person is a fit subject for care and treatment in a 
State hospital may, at any time before the proposed patient has been admitted 
to the particular State hospital, withdraw such petition by filing with the clerk 
of the superior court, in writing a motion to this effect. The clerk with the writ- 
ten consent of the examining physicians is authorized to allow such motion. When 
such motion is allowed, the proceedings shall be deemed at an end. (1945, c. 952, 
s. 25; 1947, c. 537, s. 16; 1963, c. 1184, s. 2.) 

Editor’s Note.—The 1963 act inserting 
this article, effective July 1, 1963, desig- 
nated this section as § 122-66. 


ARTICLE 8. 


Discharge of Patients. 


§ 122-66: Repealed by Session Laws 1961, c. 511, s, 10. 


Editor’s Note.— July 1, 1963, redesignated former article 
Session Laws 1963, c. 1184, s. 3, effective 4 as this article. 


§ 122-66.1. Discharge of patients; filing thereof. — (a) The super- 
intendent of any State hospital may discharge a patient in the following manner 
and with the following effect : 


(1) The superintendent shall prepare a certificate of discharge and in said 
certificate find that the patient is not incompetent or that such patient 
has been restored to competency in all respects or that such patient is 
not mentally ill or inebriate and no longer in need of care and treat- 
ment in a State hospital for the mentally ill or inebriate. 


(2) The certificate of discharge shall be sent by the superintendent to the 


clerk of the superior court of the county from which the patient was 
committed. 


(3) The certificate of discharge shall be filed and a notation made in the 
lunacy docket by the clerk of the superior court and such certificate 
shall operate to remove all disabilities arising from the commitment. 


(b) The discharge of patients provided for in this section shall not conflict 
with the procedure provided in G. S. 122-67. (1957, c. 1232, s. 22; 1963, c. 1184, 
s. 4.) 

Editor’s Note.—The 1963 amendment, the mentally ill or inebriate’ for “of un- 
effective July 1, 1963, substituted “mentally sound mind” at the end of subdivision (1). 
ili or inebriate and no longer in need of For note on guardianship and restora- 
care and treatment in a State hospital for tion to sanity, see 41 N. C. Law Rev. 279. 
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§ 122-67. Release of patients from hospital; responsibility of 
county.—When it shall appear that any mentally ill person under commitment 
to and confined in a hospital for the mentally ill but not charged with a crime or 
under sentence shall have shown improvement in his mental condition as to be 
able to care for himself, or when he shall have become no longer dangerous to 
the community and to himself, or when it shall appear that suitable provision 
can be made for the alleged mentally disordered person so that he will not be 
injurious or dangerous to himself or the community, the superintendent of the 
hospital may in his discretion release him on probation to the care of his guard- 
ian, relative, friends or of any responsible person or agency in the community, 
and may receive him back into the hospital without further order of commitment 
during the continuance of the order of hospitalization which shall not have been 
terminated by the action of the superintendent in releasing him on probation. The 
superintendent of the hospital may require of the person assuming responsibility 
for the mentally disordered patient released on probation reports relative to the 
patient’s condition and evidence and assurance of responsibility. 

The superintendent may terminate the release of such mentally ill patient and 
order his return to the hospital, and the person responsible for the mentally ill 
patient’s care may notify the superintendent of the hospital or the clerk of the 
superior court of the county in which the mentally ill patient has residence or is 
now located, and the clerk of the superior court so notified may order the mentally 
ill patient held pending his return to the hospital. The superintendent shall from 
time to time notify the clerk of the superior court of the county of the patient’s 
residence of the release or probation of a patient for more than thirty days. 

When the patient is indigent, the county may be required to pay for the trans- 
portation of the patient to the county of his residence. 

It shall be the duty of the sheriff of the county to which a patient has been re- 
leased, or in which he is found at the termination of his release on probation by 
the superintendent or by the clerk of the superior court, to return him to the hos- 
pital to which he is under hospitalization; cost of such return shall be a charge 
on the county in which the mentally ill patient is resident. 

When a person under hospitalization has been released on probation to his own 
care or to his own family, ard when he is no longer under the continued care and 
supervision of the hospital, as in a boarding home, and when he shall have been 
able to remain continuously out of the hospital without returning for the period 
of one year, he shall be regarded as recovered from his mental illness and no 
longer in need of care in a mental hospital, and shall be discharged from the 
order of hospitalization at the next succeeding discharge date of the hospital as 
provided by rules of the North Carolina State Department of Mental Health. 

When a patient has been found to be without mental illness, or to have re- 
covered from mental illness, or to be in such condition that he may safely be re- 
leased, the superintendent shall notify the natural or legal guardian or nearest of 
kin and at the same time the superintendent shall send duplicate of such notice 
to the director of public welfare of a patient’s home county. If the person noti- 
fied should fail to come for the patient or to remove him from the hospital with- 
in a reasonable time, the superintendent shall notify the clerk of superior court 
of the county in which the patient has or had residence, who shall issue an order 
to the sheriff of such county directing the sheriff to call for and reconvey him 
to the county of his residence. The sheriff shall first take this patient to his or 
her family, or guardian, and if they cannot, or will not, provide a place for such 
patient in the home the sheriff shall then place this person under the charge of 
the director of public welfare in the patient’s home county. (1899, c. 1, s. 22; 
Revs 8.4590; 1917, ¢ 150, s. 1: C..S., s..6214%:1945,'c. 952,,8.:36;. 1947, c.. 537, 
Bd OS Ae OD RA lO Ci eey Ss 4 Cael IOL, c. | 1865.¢,- S11, ells 1963, 
G1 1068.10 3.¢1.1184..9:: 5.) 

Editor’s Note — “director” for “superintendent” in two 

The first 1961 amendment substituted places in the last paragraph. The sec- 


§ 122-68.1 


ond 1961 amendment deleted the words 
“arrest and’? formerly appearing between 
the words “his” and “return” near the be- 
ginning of the second paragraph. 

Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health’ has been substituted for “Hos- 
pitals Board of Control.” Session Laws 
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1963, c. 1184, s. 5, effective July 1, 1963, 
substituted “mentally ill” for “mentally dis- 
ordered,” “mental illness” for “mental dis- 
order” and “hospitalization” for “commit- 
ment” throughout this section, except in a 
very few instances. It also substituted 
“residence” for “settlement” at the end of 
the third paragraph. 


§ 122-68.1. Superintendent must notify Commissioner of Mental 
Health and North Carolina State Department of Mental Health of un- 


usually dangerous mentally disordered patients.—Whenever a person is 
found by the State hospital psychiatrists to be unusually dangerous to himself or 
others, the superintendent must notify the Commissioner of Mental Health and 
the North Carolina State Department of Mental Health. Such a patient cannot 
be paroled without the agreement of the North Carolina State Department of 
Mental Health and the Commissioner of Mental Health. If the Commissioner of 
Mental Health finds that any patient in one of the State hospitals is unusually dan- 
gerous to himself or to others, he may place the patient under the rules of this 
section. (1945, c. 952, s. 39; 1957, c. 1232, s. 24; 1959, c. 1002, s. 23; 1963, c. 
1166, s. 10.) 


Editor’s Note.— 

The 1959 amendment substituted “Com- 
missioner of Mental Health” for “General 
Superintendent” and “North Carolina Hos- 
pitals Board of Control” for “State Hospi- 


tion. 

Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health” has been substituted for “Hos- 
pitals Board of Control.” 


tals Board of Control” throughout the sec- 


ARTICLE 9. 
Centers for Mentally Retarded. 


§ 122-69. State Department of Mental Health to have jurisdiction 
over centers for mentally retarded.—Caswell, O’Berry, Murdoch, and West- 
ern Carolina Centers for the retarded, and such other residential centers for the 
care and treatment of the mentally retarded as may be established by the State 
shall be under the jurisdiction of the State Department of Mental Health. The 
Department of Mental Health shall have the general superintendence, manage- 
ment, and control of the centers; of the grounds and buildings, officers, and em- 
ployees thereof; of the patients therein and all matters relating to the govern- 
ment, discipline, contracts, and fiscal concerns thereof; and the State Board of 
Mental Health may make such rules and regulations as may seem to them nec- 
essary for carrying out the purposes of the centers. And the Department shall 
have the right to keep and control the patients of the centers until such time as 
the Department may deem proper for their discharge under such proper and 
humane rules and regulations as the Board may adopt. (1963, c. 1184, s. 6.) 

Editor's Note.—The 1963 act inserting Former §§ 122-69 to 122-71 were re- 
this article became effective July 1, 1963. pealed by Session Laws 1945, c. 952, s. 38. 


§ 122-69.1. Objects and aims of centers for mentally retarded. — 
The residential centers shall have the following general aims and objects: 


(1) Provide facilities and programs for those who cannot be contained in 
the community because of medical or psychosocial reasons ; 

(2) Provide conditions which allow those admitted full development—emo- 
tionally, physically, and intellectually ; 

(3) Provide medical care, educational opportunities, training in social and 


occupational skills, and opportunities for freedom and happiness to 
minimize the effects of the mental handicap ; 
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(4) Maintain facilities for evaluation and diagnosis, for cooperating with 
other agencies in instructing the public in the care of the mentally 
handicapped at home, and for aftercare of discharged residents from 
the centers; 

(5) Develop a therapeutic residential program that will be coordinated with 
an over-all State program; 

(6) Disseminate knowledge concerning the causation, prevention, nature and 
treatment of the mentally handicapped ; 

(7) Engage in training and research in the field of the mentally handicapped ; 

(8) Cooperate with all agencies—federal, State or local in the further at- 
tainment of these objects. (1963, c. 1184, s. 6-) 


§ 122-70. Admissions to centers for mentally retarded.—Application 
for the admission of a child under 21 years of age must be made by the father if 
the mother and father are living together, and if not, by the one having custody, 
or by a duly appointed guardian. Otherwise, the State Department of Mental 
Health is authorized and empowered to promulgate rules, regulations and condi- 
tions of admission of children and adults to the centers. (1963, c. 1184, s. 6.) 


§ 122-71. Financial responsibility of parents, guardians or patients. 
—In cases in which the parents or guardian of a child being admitted to a center 
are financially able, or in which an adult being admitted is financially able, the 
Department shall require such parents or guardian or adult to transport the child 
or adult to the appropriate center and make such contribution toward his main- 
tenance as may seem just and proper to the Department. (1963, c. 1184, s. 6.) 


§ 122-71.1. Discharge of patients.—Any person admitted to a center 
may be discharged therefrom or returned to his or her parents or guardian when 
requested by the parents or guardian or when, in the judgment of the State De- 
partment of Mental Health, it will not be beneficial to such person or to the best 
interest of the center that such person be retained longer therein. (1963, c. 1184, 


s. 6.) 


§ 122-71.2. Offenses relating to patients.—For the protection of the 
persons residing in the centers, it shall be unlawful for any person not a patient 
of a center for the mentally retarded: 


(1) To advise, or solicit, or to offer to advise or solicit, any patient of said 
centers to leave without authority ; 

(2) To transport, or to offer to transport, in an automobile or other con- 
veyances any patient of said centers to or from any place: Provided, 
this shall not apply to the superintendents or to any other person act- 
ing under the superintendent ; 

(3) To engage in, or to offer to engage in any act which would constitute 
a sex offense with any patient of said centers; 

(4) To receive, or to offer to receive, any child patient of said centers into 
any place, structure, building or conveyance for the purpose of en- 
gaging in any act which would constitute a sex offense or to solicit 
any patients of said centers to engage in any act which would con- 
stitute a sex offense; 

(5) To conceal a person who has left a center without authority. 


Any person who shall knowingly and willfully violate subdivisions (1) and (2) 
of this section shall be guilty of a misdemeanor, and shall be fined or imprisoned, 
or both fined and imprisoned, in the discretion of the court; any person who shall 
knowingly and willfully violate subdivisions (3), (4) and (5) of this section shall 
be guilty of a felony, and shall be fined or imprisoned, or both fined and impris- 
oned, in the discretion of the court. (1963, c. 1184, s. 6.) 
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§ 122-71.3. Articles 3 through 8 inapplicable to centers.—The pro- 
visions of articles 3, 4, 5, 6, 7 and 8 of this chapter shall not apply to the centers 
for the mentally retarded except as specifically stated therein. (1963, c. 1184, 
s. 6.) 


ARTICLE 10. 
Private Hospitals for the Mentally Disordered. 


§ 122-72. Licensing and control of private mental institutions and 
homes.—(a) It shall be unlawful for any person or corporation to establish or 
maintain a private hospital, home or school for the cure, treatment or rehabili- 
tation of mentally ill persons, mentally retarded, or inebriates without first hav- 
ing obtained a license therefor from the Department of Mental Health. Any per- 
son who carries on, conducts or attempts to carry on or conduct a private hos- 
pital, home, or school for the cure, treatment or rehabilitation of mentally ill per- 
sons, mentally retarded, or inebriates without first having obtained a license there- 
for from the Department of Mental Health shall be guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine of not more than one thou- 
sand dollars ($1,000.00), or by imprisonment for not more than six (6) months, 
or by both such fine and imprisonment. The managing and executive officers of 
any corporation violating the provisions of this section shall be liable under the 
provisions of this section in the same manner and to the same extent as a private 
individual violating the law. 


(b) Every application for license hereunder shall be accompanied by a plan 
of the premises proposed to be occupied describing the capacities of the buildings 
for the uses intended, the extent and location of the grounds and the number of 
patients proposed to be received therein with such other information and in such 
form as the Department may require. The Board of Mental Health may by rules. 
or regulations prescribe minimum standards of safety, sanitation, medical, nurs- 
ing, and other facilities and equipment for each type of establishment which must 
be met by the applicant before a license will be granted by the Department. 


(c) Hospitals, homes or schools licensed under this article by the Department 
of Mental Health shall at all times be subject to the visitation of the said Depart- 
ment or any representative thereof, and each such hospital, home or school shall 
make to the Department a semiannual report on the first days of January and 
July of each year. The report shall state the number and residence of all patients 
admitted, the number discharged during the six (6) months preceding, and the 
officers of the hospital, home, or school. Each such hospital, home or school shall 
file with the Department a copy of its bylaws, rules, and regulations. The statis- 
tical records of each such hospital, home, or school shall at all times be open to 
the inspection of the Department of Mental Health. The State Department of 
Mental Health is authorized to license all private hospitals, homes, and schools 
established hereafter in this State for the cure, treatment and rehabilitation of the 
mentally ill, mentally retarded, and inebriate, and the Board of Mental Health may 
prescribe such minimum standards as they may deem necessary, and shall exer- 
cise the power of visitation, and for that purpose may depute any member of the 
geile to visit any private hospital, home, or school established under this 
article. 

(d) The State Department of Mental Health may bring an action in the Su- 
perior Court of Wake County to vacate and annul any license granted by the 
Department, and such license shall be vacated and annulled upon a showing by the 
Department that the managers of any private hospital, home, or school shall have 
been guilty of immorality, cruelty, gross neglect, or wilful violation of the rules 
and regulations of the Board of Mental Health. 

(e) The authority to license and inspect privately-operated homes or other 
nonmedical institutions (including religious facilities) for mentally ill persons, 
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mentally retarded, and inebriates shall be the responsibility of the State Board of 
Public Welfare, and in such cases the supervision, reports and visitation provided 
for in this section with respect to the State Department of Mental Health shall 
apply with respect to the State Board of Public Welfare and such nonmedical in- 
stitutions. (1899, c. 1, s. 60; Rev., s. 4600; C. S., s. 6219; 1945, c. 952, s. 41: 
1957, c. 100, ss. 1, 4; 1963, c. 1166, s. 7.) 


Editor’s Note.— Session Laws 1963, c. 1184, s. 9, effective 
The 1963 amendment rewrote this sec- July 1, 1963, redesignated former article 
tion. 5 as this article. 


§ 122-72.1. Psychiatric services in general hospitals.—The term “pri- 
vate hospital” as used in this article shall include psychiatric services in general 
hospitals licensed by the Medical Care Commission, except that the provisions of 
G. S. 122-72 relating to licensing and reporting shall not apply to the psychiatric 
services in general hospitals; provided, however, that no mentally disordered or 
inebriate person is to be committed to a general hospital licensed by the Medical 
Care Commission unless such hospital has adequate facilities and qualified per- 
sonnel for the proper observation, care and treatment of such person and the 
hospital director agrees to accept such person. (1963, c. 813, s. re) 


§ 122-73. Counties and towns may establish hospitals.—Any county, 
city, or town may establish a hospital for the maintenance, care, and treatment of 
such mentally ill persons as cannot be admitted into a State hospital, and of 
mentally retarded persons upon like conditions and requirements as are above 
prescribed for the institution of private hospitals; and the State Department of 
Mental Health is given the same authority over such hospitals as is given them 
by the preceding section [§ 122-72] for private hospitals. (1899, c. 1, s. 61; 
ev. 554001 5 Crro.,.8..6220;, 1945, 6, 952.8, 42: 1957, c. LOO nsw. 1968 sc, 
1166, s. 8; c. 1184, s. 14.) 

Editor’s Note.— July 1, 1963, substituted “mentally ill” for 

The first 1963 amendment substituted “mentally disordered” and “mentally re- 
“State Department of Mental Health” for tarded” for “mental defectives and feeble- 
“State Board of Public Welfare.” minded.” 

The second 1963 amendment, effective 


§ 122-74. Private hospitals part of public charities. — All hospitals, 
homes, or schools for the care and treatment of mentally ill and mentally re- 
tarded persons and inebriates, formed in compliance with the two preceding sec- 
tions [§§ 122-72, 122-73] and duly licensed by the Department of Mental Health 
or Board of Public Welfare as in this article provided, shall, during the continu- 
ance of such license, become and be a part of the system of public charities of the 
State of North Carolina. (1903, c. 329, s. 1; Rev., s. 4602; C. S., s. 6221: 
1957, c. 100, s. 1; 1963, c. 1166, s. 9: c. 1184, s. 15.) 

Editor’s Note.— July 1, 1963, substituted “mentally ill and 

The first 1963 amendment inserted the mentally retarded” for “insane persons, 
words “Department of Mental Health or.” idiots, and feeble-minded.” 

The second 1963 amendment, effective 


§ 122-75. Placing mentally ill persons in private hospitals.— When- 
ever any person shall be found to be mentally ill in the mode hereinbefore pre- 
scribed, and such person shall be possessed of an income sufficient to support 
those who may be legally dependent for support on the estate of 
such mentally ill person, and, moreover, to support and maintain such 
mentally ill person in any named hospital without the state, or any private 
hospital within the State, and such mentally ill person, if of capable mind to sig- 
nify such preference, shall, in writing, declare his wish to be placed in such hospi- 
tal instead of being in a State hospital (or in case such mentally ill person is 
incapable of declaring such preference, then the same may be declared by his 
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guardian), and two respectable physicians who shall have examined such mentally 
ill person, shall deem it proper, then it may be lawful for the clerk, together with 
said physicians, to recommend in writing that such mentally ill person shall be 
placed in the hospital so chosen, as a patient thereof. (1899, c. 1, s. 39; Rev., 
s. 4603; C. S., s. 6222; 1945, c. 952, s. 43; 1963, c. 1184, s. 16.) 
Editor’s Note.— word “disordered” each time that the latter 
The 1963 amendment, effective July 1, appeared in this section. 
1963, substituted the word “ill” for the 


§ 122-77. Clerk to report proceedings to judge. — The clerk of the 
court shall lay the proceedings before the judge of the superior court of the dis- 
trict in which such mentally ill person may reside or be domiciled, and if he ap- 
approves them, he shall so declare in writing, and such proceedings, with the ap- 
proval thereof, shall be recorded by the clerk. (1899, c. 1, s. 42; Rev., s. 4605; 
Cn 58: 0224-7 119455¢..052,15) 45: 1963; c, 1184, s. 17.) 

Editor’s Note.— 1963, substituted the word 
The 1963 amendment, effective July 1, word “disordered.” 


“Sl” for the 


§ 122-78. Certified copy and approval of judge sufficient authority. 
—A certified copy of such proceedings, with the approval of a judge, shall be suf- 
ficient warrant to authorize any friend of such mentally ill person appointed by the 
judge to remove him to the hospital designated. (1899, c. 1, s. 43; Rev., s. 4606; 
C. S., s. 6225; 1945, c. 952, s. 46; 1963, c. 1184, s. 18.) 

Editor’s Note.— 1963, substituted the word 
The 1963 amendment, effective July 1, word “disordered.” 


“ill” for the 


§ 122-79. Examination, hospitalization and treatment in private 
hospital.—When it is deemed advisable that any person, a citizen of North Caro- 
lina, or a citizen of another state or country, temporarily sojourning in North 
Carolina, should be detained in the private hospital to which the person is to be 
hospitalized within the State, two persons, one of whom must be a physician and 
who shall not be connected with the treatment of the alleged mentally ill person or 
inebriate, shall make affidavit before a clerk of the superior court of this State or 
a notary public that they have carefully examined the alleged mentally ill person; 
that they believe him to be a fit subject for hospitalization to a hospital for the 
mentally ill, and that his detention and treatment will be for his benefit. This 
certificate shall be filed with and approved by the clerk of the superior court in 
the county in which the examination is held, or in the county in which the private 
hospital is located, and a certified copy of this certificate and approval of the 
clerk shall be deposited with the superintendent of the private hospital as his 
authority for holding and treating the mentally ill person. The clerk may, as he 
sees fit, order any mentally ill person to be taken to a private hospital within the 
State instead of to one of the State hospitals and this order shall be sufficient au- 
thority for holding and treating such mentally ill person in such private hospital. 
Mentally retarded persons, and inebriates may be hospitalized to and held and 
treated in private hospitals or homes in this State in the manner hereinbefore 
prescribed for mentally ill persons. (1903, c. 329, s. 2; Rev., s. 4607; C. S., s. 
6226; 1945, c.952,°s747 5 1949, c. 1060; 1963}c. 813s) 2.6) Vista 19.) 

Editor’s Note.— persons instead of hospitalization of men- 
The first 1963 amendment substituted tally ill persons. The amendment also 
near the middle of the first sentence the substituted “Mentally retarded” for “Men- 
words “the treatment of the alleged men-_ tal defectives, feeble-minded” at the be- 


tally disordered person or inebriate” for 
the words “this private hospital.” 

Prior to the second 1963 amendment, 
effective July 1, 1963, this section provided 
for commitment of mentally disordered 


ginning of the last sentence, deleted the 
proviso at the end of the section and in- 
serted the provisions as to treating persons 
held in the second, third and last sen- 
tences, 


§ 122-80 1963 CumMuLATIVE SuPPLEMENT § 122-82.2 


§ 122-80. Patients transferred from State hospital to private hos- 
pital. — When it is deemed desirable that any patient of any State hospital be 
transferred to any licensed private hospital within the State, the State Department 
of Mental Health may so order. A certified copy of the hospitalization order on 
file at the State hospital shall be sent to the private hospital which, together with 
the order of the State Department of Mental Health, shall be sufficient warrant for 
holding the mentally ill or mentally reterded person, or inebriate by the officers of 
the private hospital. A certified copy of the order of transfer shall be filed with 
the clerk of superior court of the county from which such mentally ill or mentally 
retarded person, or inebriate was hospitalized. After such transfer the State 
hospital from which such patient was transferred shall be relieved of all future 
responsibility for the care and treatment of such patient. (1903, c. 329, s. 3; 
Pe vepnse tee Ce we, Sp One/ 8 LO4d, eeeoe.s, 50) 1957)\c..1232,58.) 25 19635 c. 
1184, s. 20.) 


Editor’s Note.— 

The 1963 amendment, effective July 1, 
1963, substituted ‘State Department of 
Mental Health” for “executive committee” 
in the first and second sentences, substi- 
tuted “hospitalization order” for “commit- 


ment” in the second sentence, substituted 
“ill or mentally retarded person” for “dis- 
ordered person, mental defective” in the 
second and third sentences, and “hospital- 
ized” for “committed” at the end of the 
third sentence. 


§ 122-81. Guardian of mentally ill or retarded persons to pay ex- 
penses out of estate.—lIt shall be the duty of any person having legal custody 
of the estate of a mentally ill or mentally retarded person, or inebriate legally held 
in a private hospital to supply funds for his support in the hospital during his 
stay therein and so long as there may be sufficient funds for that purpose over and 
beyond maintaining and supporting those persons who may be legally dependent on 
Bie estaters (1959)) cc" 1,°s.. 4051903) ¢) 329)'s,/4- Rev., s. 4610: Ci.S. s; 6228: 
Las Caoda, 6, OL? 1963, ¢, L184, Ss 21.) 

Editor’s Note.— 
The 1963 amendment, effective July 1, 
1963, substituted the words “ill or mentally 


§ 122-81.1. Voluntary admission to private hospital. — Any person 
believing himself to be mentally ill or inebriate, or threatened with mental illness, 
may voluntarily admit himself to a private hospital as defined in G. S. 122-72 in 
accordance with the procedure specified in article 4 of this chapter; provided the 
private hospital is willing to accept such person for care and treatment. (1945, c. 
952, s. 4714; 1963, c. 1184, s. 22.) 

Editor’s Note.——The 1963 amendment, 
effective July 1, 1963, rewrote this section. 


§ 122-82.1. Superintendent must notify clerk of court when patient 
is paroled or discharged.—Whenever a patient who has been hospitalized in a 
private hospital is paroled or discharged the hospitalizing clerk of court must be 
notified by the superintendent of the private hospital as provided for in the statutes 
relating to the State hospitals. (1945, c. 952, s. 48; 1963, c. 1184, s. 23.) 

Editor’s Note—The 1963 amendment, “committed to” and the word “hospital- 
effective July 1, 1963, substituted the izing” for the word “committing.” 
words “hospitalized in” for the words 

§ 122-82.2. Superintendent must notify of patient leaving without 
authority.— Whenever a patient who has been hospitalized in a private hospital 
leaves such hospital without authorization, the clerk of court who ordered such 
hospitalization, the examining physicians, and the sheriff of the county of resi- 
dence of the patient must be notified by the superintendent of the private hospital. 
(1945, c. 952, s. 49; 1963, c. 1184, s. 24.) 

Editor’s Note. — Prior to the 1963 
amendment, effective July 1, 1963, this 
section related to giving notice of the es- 
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retarded person” for the words “disordered 
person, mentally defective.” 


cape of a patient committed to a private 
hospital. 


§ 122-83 GENERAL STATUTES oF NortTH CAROLINA § 122-84 


ARTICLE 11. 
Mentally Ill Criminals. 


§ 122-83. Mentally ill persons charged with crime to be 
committed to hospital. — All persons who may hereafter commit crime while 
mentally ill, and all persons who, being charged with crime, are adjudged 
to be mentally ill at the time of their arraignment, and for that reason 
cannot be put on trial for the crimes alleged against them, shall be sent by the 
court before whom they are or may be arraigned for trial, when it shall be ascer- 
tained by due course of law that such person is mentally ill and cannot 
plead, to Dorothea Dix Hospital, if the alleged criminal is white, or to Cherry 
Hospital if the alleged criminal is colored, and if the alleged criminal is an 
Indian from Robeson County, to Dorothea Dix Hospital, as provided for men- 
tally ill Indians from Robeson County, and they shall be confined therein 
under the rules and regulations prescribed by the board of directors under the 
authority of this article, and they shall be treated, cared for, and maintained in 
said hospital. As a means of such care and treatment, the said board of directors 
may make rules and regulations under which the persons so committed to said 
institutions may be employed in labor upon the farms of said institutions under 
such supervision as said boards of directors may direct: Provided, that the 
superintendent and medical director of the hospital shall determine, in each case, 
that such employment is advantageous in the physical or mental treatment of 
the particular inmate to be so employed. ‘Their confinement in said hospital shall 
not be regarded as punishment for any offense. (1899, c. 1, s. 63; Rev., s. 4617; 
CF S.,19) 0236 11925, Tot 1655 ss. °2,°33' 1927, c.-228 2 1945 Be One euro mle 
Coe O2o esse sere 90340. S4.-s)225.) 


Editor’s Note.— 

The 1959 amendment changed the 
names of the State Hospital at Raleigh 
and the State Hospital at Goldsboro to 
Dorothea Dix Hospital and Cherry Hos- 
pital, respectively. 

Section 11 of Session Laws 1963, c. 
1166, provides that “State Department of 
Mental Health” is substituted for “board 
of directors” in any sections of the General 
Statutes wherein “board of directors” is 


used to refer to the Hospitals Board of 
Control. 

Session Laws 1963, c. 1184, s. 10, effec- 
tive July 1, 1963, redesignated former 
article 6 as this article and changed the 
title thereof from “Mentally Disordered 
Criminals” to “Mentally Ill Criminals.” 

Session Laws 1963, c. 1184, s. 25, effec- 
tive July 1, 1963, substituted the word 
“ll” for the word “disordered” four times 
in the first sentence. 


_ § 122-84. Persons acquitted of certain crimes or incapable of be- 
ing tried, on account of mental illness, committed to hospital; return 
for trial; detention for treatment.—When a person accused of the crime of 
murder, attempt at murder, rape, assault with the intent to commit rape, highway 
robbery, train wrecking, arson, or other crime, shall have escaped indictment or 
shall have been acquitted upon trial upon the ground of mental illness, or shall 
be found by the court to be without sufficient mental capacity to undertake his 
defense or to receive sentence after conviction, the court before which such pro- 
ceedings are had shall detain such person in custody until an inquisition shall be 
had in regard to his mental condition. The judge shall, at the term of court at 
which such person is acquitted, cause notice to be given in writing to such person 
and his attorney, and, if in his good judgment it be necessary, to his nearest rela- 
tive, naming the day upon which he shall proceed to make an inquisition in re- 
gard to the mental condition of such person. The judge shall cause stich witness 
to be summoned and examined as he may deem proper or as the person so ac- 
quitted or his counsel may desire. At such inquisition the judge shall cause the 
testimony to be taken in writing and be preserved, and a copy of which shall be 
sent to the superintendent of the hospital designated in § 122-83. If upon such 
inquisition the judge shall find that the mental condition or disease of such person 
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is such as to render him dangerous either to himself or other persons, and that 
his confinement for care, treatment, and security demands it, he shall commit such 
person to the hospital designated in § 122-83, to be kept in custody therein for 
treatment and care as herein provided. Such person shall be kept therein, unless 
transferred under the previous provisions of this chapter, until restored to his 
right mind, in which event it shall be the duty of the authorities having the care 
of such person to notify the sheriff of the county from which he came, who shall 
order that he appear before the judge of the superior court of the district, to be 
dealt with according to law. The expense incident to such commitment and re- 
moval shall be paid by the county authorities from which such patient was sent. 


When a person committed to a State hospital under this section as unable to 
plead shall have been reported by the hospital to the court having jurisdiction as 
being mentally able to stand trial and plead, the said patient shall be returned to 
the court to stand trial as provided in § 122-87. If the hospital authorities feel 
that an outright discharge or release of said person (in the event he is found not 
guilty), would be harmful or dangerous to himself or the public at large involved, 
and that further care and treatment is necessary, said authorities will when re- 
porting that he is able to stand trial and plead, make a request for his return for 
further care and treatment, in the event he is found not guilty. 


If at the trial it is determined that the defendant is not guilty of a criminal of- 
fense and it appears to the trial judge that the State hospital in its report has re- 
quested that the defendant be returned to said hospital for further care and treat- 
ment as an outright discharge or release of said defendant would be harmful or 
dangerous to himself or the public at large, the trial judge shall commit said de- 
fendant to the proper State hospital for care and treatment and shall require him 
to remain at said hospital until discharged by the superintendent thereof upon the 
advice of the medical staff. (1899, c. 1, s. 65; Rev., s. 4618; C. S., s. 6237; 1923, 
elo s nse let, Coz s. 04 1 oole C2969, 5.51 ;.1963,°¢)1184,"s.°26.) 

Editor’s Note.— word “disorder” in the catchline and in 

The 1963 amendment, effective July 1, the first sentence. 

1963, substituted the word “illness’’ for the 


§ 122-85. Convicts becoming mentally ill committed to hospital.— 
All convicts becoming mentally ill after commitment to any penal institution in this 
State shall be admitted to the hospital designated in § 122-83. The same hospitali- 
zation procedure as prescribed in article 7 of this chapter shall be followed except 
that temporary authority for admission of the convict may be given by the clerk 
of court of the county in which the prison is located, that the prisoner need not be 
removed from the prison for a hearing, and that the clerk of court of the county 
from which the convict was sentenced shall issue the order of hospitalization. 


In case of the expiration of the sentence of any convicted mentally ill person, 
while such person is confined in said hospital, such person shall be kept in said 
hospital until transferred or discharged, as provided by §§ 122-66.1, 122-67 and 
122-68. (1899, c. 1, s. 66; Rev., s. 4619;.C. S., s. 6238; 1923, c..165, s. 5; 1945, c. 
Py eu Lo) aeons 4 1957, cs 1232, 5.26%, 1903,:. cu LIAR S27.) 


Editor’s Note.— “hospitalization” for “commitment” twice 
The 1963 amendment, effective July 1, in the second sentence, and substituted 
1963, substituted “ill” for “disordered” in “article 7” for “article 3” near the begin- 


the first and third sentences, substituted ning of the second sentence. 


§ 122-85.1. Persons on parole.—Any person who has been released from 
any penal institution on parole who becomes mentally ill or inebriate shall 
be hospitalized, in the manner provided in article 7 of this chapter, in the appro- 
priate State hospital. (1959, c. 1002, s. 24; 1963, c, 1184, s. 28.) 

Editor’s Note-—The 1963 amendment, 
effective July 1, 1963, rewrote this section. 
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§ 122-86. Persons acquitted of crime on account of mental illness; 
how discharged from hospital. — No person acquitted of a capital felony 
on the ground of mental illness, and committed to the hospital designated in § 
122-83 shall be discharged therefrom unless an act authorizing his discharge be 
passed by the General Assembly. No person acquitted of a crime of a less degree 
than a capital felony and committed to the hospital designated in § 122-83 shall 
be discharged therefrom except upon an order from the Governor. No person 
convicted of a crime, and upon whom judgment was suspended by the judge on 
account of mental illness, shall be discharged from said hospital except upon 
the order of the judge of the district or of the judge holding the courts of the 
district in which he was tried: Provided, that nothing in this section shall be con- 
strued to prevent such person so confined in the hospitals designated in § 
122-83 from applying to any judge having jurisdiction for a writ of habeas cor- 
pus. No judge issuing a writ of habeas corpus upon the application of such 
person shall order his discharge until the superintendents of the several State 
hospitals shall certify that they have examined such person and find kim to be 
sane, and that his detention is no longer necessary for his own safety or the safety 
Of the public, i 1899,.c.1,:s. 67; Rev.,.s. 4620::C.-S.,.s. 62391923 teal 65es10: 
1945, c. 952, s. 56; 1963, c. 1184, s. 29.) 

Editor’s Note.— the word “disorder” in the catchline and 
The 1963 amendment, effective July 1, in the first and third sentences. 
1963, substituted the word “illness” for 


§ 122-87. Proceedings in case of recovery of patient charged with 
crime. — Whenever a person confined in any hospital for the mentally ill, 
and against whom an indictment for crime is pending, has recovered or 
has been restored to normal health and sanity, the superintendent of such hospital 
shall notify the clerk of the court of the county from which said person was sent, 
and the clerk will place the case against said person upon the docket of the supe- 
rior or criminal court of his county for trial, and the person shall not be discharged 
without an order from said court. In all cases where such person confined in said 
hospital shall have recovered his mind, the clerk of the court of the county from 
which he was hospitalized shall fix the amount of bail required for his appearance 
at the next term of the superior or criminal court of the county for trial, except 
in cases where the offense charged is a capital felony, and in this case only the 
judge of the superior court residing within or holding the courts of said district 
shall have the power to fix bail. If the person confined in the hospital, and re- 
ported sane as aforesaid, shall give the bond fixed by the clerk or judge as above 
provided for, he shall be discharged by the superintendent, and if he does not 
give the bond, he shall be transferred to the jail of the county from which he was 
hospitalized. The superintendent will notify the sheriff of said county, and the 
sheriff will remove the person to the jail of his county. ‘The sheriff will pay the 
expenses of such removal, and the county of the person’s residence will repay 
the sheriff for his expenses and services. (1899, c. 1, s. 64; Rev., s. 4621; C. S., 
846240 591923 send 6bnse 7501945, ¢:'952, 8.57 - 19635 e184 46.5308) 

Editor’s Note.— ized” for “committed” in the second and 

The 1963 amendment, effective July 1, third sentences, and _ substituted “resi- 
1963, substituted “ill” for “disordered” in dence” for “settlement” in the last sen- 
the first sentence, substituted “hospital- tence. 


§ 122-87.1. Proceedings in case criminal charges are terminated. 
—Whenever an indictment for crime which has been pending against a person 
who is confined in a State hospital has been quashed, nol prossed, or otherwise 
terminated except by trial, the patient shall thereafter be treated in all respects 
as if he had been hospitalized under the provisions of article 7 of this chapter. 
(1959, c. 1002, s. 25; 1963, c. 1184, s. 31.) 

Editor’s Note.—The 1963 amendment,  pitalized” for “committed” and “article 7” 
effective July 1, 1963, substituted “hos- for “article 3” near the end of this section. 
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§ 122-88. Ex-convicts with homicidal tendency committed to hos- 
pital. Whenever any person who has been confined in the State prison under 
sentence for the felonious killing of another person, and who has been dis- 
charged therefrom at the expiration of his term of sentence, or as the result of 
executive clemency, shall thereafter so act as to justify the belief that he is 
possessed of a homicidal tendency, and shall be duly adjudged mentally ill, 
in accordance with the provisions of article 7 of this chapter, the clerk of the 
superior court or other officer having jurisdiction of the proceedings in which 
such person shall be adjudged mentally ill may, in his discretion, hospitalize such 
person to the State hospital designated in § 122-83, as authorized and provided 
inethis chapters) G91 we 169, "sivic) Cx 53) 810624141923 9 eo 165) si.8% 1945; c. 
O52; $21083°)1965 ect 84s; 32:) 
Editor’s Note.— 
The 1963 amendment, effective July 1, 
1963, substituted “ill” for “disordered” 


twice and also substituted “hospitalize” 
for “commit” near the end of the section. 


§ 122-89. Hospital authorities to receive and treat such patients. 
—It shall be the duty of the duly constituted authorities of the State hospitals 
designated in this law for the mentally ill to receive all such mentally ill persons as 
shall be committed to said institutions in accordance with the provisions of this 
law, and to treat and care properly for the same until discharged in accordance 
with the provisions of the law. (1911, c. 169, s. 2; C. S., s. 6242; 1923, c. 165, 
Bi 9455 69528059 p65 "C) 1184, SF 33.) 

Editor’s Note.— 
The 1963 amendment, effective July 1, 
1963, substituted “ill” for “disordered.” 


§ 122-91. Alleged criminal may be committed for observation and 
treatment; procedure; hospitalization or trial.—Any alleged criminal in- 
dicted or charged with the commission of a felony may, on the order of the pre- 
siding or resident judge of the superior court, in or out of term, be committed to a 
State hospital for a period of not exceeding sixty days for observation and treat- 
ment. The order of commitment shall contain the name and address of the nearest 
responsible relative, if known, and shall also contain the address of the alleged 
criminal, if known. If at the end of the observation and treatment period herein 
provided the alleged criminal is found to be mentally incompetent of pleading to the 
charge against him, the superintendent of the State hospital concerned shall re- 
port his findings and recommendations to the clerk of the superior court of the 
county from which the alleged criminal was committed. It shall be the duty of 
such clerk to bring the report to the attention of the presiding or residing judge of 
the superior court. It shall also be the duty of the clerk to notify the clerk of the 
superior court of the county in which the alleged criminal is hospitalized, and 
the duty of the clerk so notified to initiate proceedings to have the alleged crim- 
inal hospitalized for a minimum necessary period under the procedures prescribed 
in G. S. 122-65. If the alleged criminal shall be found competent, the superin- 
tendent of the State hospital concerned shall report his findings to the clerk of the 
superior court of the county from which such alleged criminal was committed and 
the clerk shall notify the sheriff who shall remove the alleged criminal from the 
State hospital and return him to the county for trial. (1945, c. 952, s. 60; 1951, 
e. 181 1957, € 1232, s; 27: 1961, c. 511, s. 12; 1963, c. 1184, s. 39.) 


Editor’s Note.— 

The 1961 amendment inserted the words 
“and treatment” at the end of the first sen- 
tence and near the beginning of the third 
sentence. 

The 1963 amendment, effective July 1, 
1963, deleted “who may, on the basis of 
the report of the superintendent, commit 
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such alleged criminal in accordance with 
the provisions of G. S. 122-83” at the end 
of the fourth sentence and inserted the 
present fifth sentence. 

Applied in State v. Johnson, 256 N. C. 
449, 124 S. E. (2d) 126 (1962); State v. 
Arnold, 258 N. C. 568, 129 S. E. (2d) 
229 (1963). 


§ 122-92 GENERAL STatutEs of NortH CAROLINA § 122-95 


NRITCEE G12: 
John Umstead Hospital. 


§ 122-92. Acquisition of Camp Butner Hospital authorized. — The 
State Department of Mental Health is authorized to acquire by purchase, gift or 
otherwise the Camp Butner Hospital, including buildings, equipment, and land nec- 
essary for the operation of a modern up-to-date hospital for the care and treat- 
ment of the mentally sick of this State. (1947, c. 789, s. 2; 1963, ¢. 1166, s. 10.) 


Editor’s Note.— 

Session Laws 1955, c. 887, s. 1, desig- 
nated the Camp Butner Hospital as the 
State Hospital at Butner. Session Laws 
1959, c. 1028, s. 4, changed the name of 
the State Hospital at Butner to the John 


Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health” has been substituted for “Hospi- 
tals Board of Control.” Session Laws 
1963, c. 1184, s. 11, effective July 1, 1963, 
redesignated former article 7 as this arti- 


Umstead Hospital. See § 122-7 and note. cle. 


§ 122-93. Disposition of surplus real property.—The North Carolina 
State Department of Mental Health is authorized and empowered to sell, lease, 
rent or otherwise dispose of surplus real property located at John Umstead 
Hospital, and to use the funds acquired as a result of such disposition, under 
such rules and regulations as may be adopted jointly by the North Carolina 
State Department of Mental Health and the Advisory Budget Commission: Pro- 


vided, however, that all conveyances of real property shall otherwise comply 
with the procedures outlined in chapter 146 of the General Statutes of North 


Carolina and other applicable laws. (1949 
GOO esl, 2; Gal028,. s940 1963). c: 1166, 


Editor’s Note.—Session Laws 1955, c. 
887, s. 1, designated the Camp Butner Hos- 
pital as the State Hospital at Butner. See 
§ 122-7 and note. 

The first 1959 amendment inserted in 
line four the words “and to use the funds 
acquired as a result of such disposition.” 
The amendment also rewrote the proviso. 


 C. Al; se di321955, nce S87 ecmieeOsome: 
S02) 


The second 1959 amendment changed 
the name of the State Hospital at Butner 
to the John Umstead Hospital. 

Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental Health” 
has been substituted for “Hospitals Board 
of Control.” 


§ 122-94. Application of State highway and motor vehicle laws to 
roads, etc., at John Umstead Hospital; penalty for violations.—All the 
provisions of chapter 20 of the General Statutes relating to the use of the high- 
ways of the State and the operation of motor vehicles thereon are hereby made 
applicable to the streets, alleys and driveways on the grounds of John Umstead 


Hospital. Any person violating 


any of the provisions of said chapter in or on 


such streets, alleys or driveways shall, upon conviction thereof, be punished as 


therein prescribed. Nothing herein 


contained shall be construed as in any way 


interfering with the ownership and control of such streets, alleys and driveways 
on said grounds as is now vested by law in the State Department of Mental 


Health. (1949, c. 71, s. 2; 1955, c. 887, s. 1; 1959, c. 1028, s. 4; 1963, c. 1166, 


Sela) 


Editor’s Note.—Session Laws TORS c: 
887, s. 1, designated the Camp Butner Hos- 
pital as the State Hospital at Butner. See 
§ 122-7 and note. 

Session Laws 1959, c. 1028, s. 4, changed 
the name of the State Hospital at Butner 
to the John Umstead Hospital. 


Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental Health” 
has been substituted for “Hospitals Board 
of Control.” 


§ 122-95. Ordinances and regulations for enforcement of article.— 
The North Carolina State Department of Mental Health is authorized to make 
such rules and regulations and to adopt such ordinances, as it may deem necessary, 
to enforce the provisions of this article and to carry out its true purpose and intent, 
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for the better administration of the John Umstead Hospital and any adjacent 
territory owned by it, and in particular may make ordinances and adopt rules 


and regulations dealing with and controlling the following subjects: 


(1) To regulate the use of streets, alleys, driveways, and to establish park- 
ing areas. 

(2) To promote the health, safety, morals and general welfare of those re- 
siding on, occupying, renting or using any property or facilities within 
its limits, and those visiting and patronizing the hospital by : 

a. Regulating the height, number of stories and size of buildings 
or other structures, the percentage of lot to be occupied, the 
size of yards and courts and other open spaces, the density 
of population, and the location and use of buildings, structures 
for trade, industry, residence or other purposes, to regulate 
markets, and prescribe at what place marketable products may 
be sold, and to condemn and remove all buildings, or cause 
them to be removed, at the expense of the owner, when danger- 
ous to life, health or other property. 

b. To prohibit, restrict and regulate theatres, carnivals, circuses, 
shows, parades, exhibitions of showmen and all other public 
amusements and entertainments and recreations. 

c. To regulate, restrict or prohibit the operation of pool and billiard 
rooms and dance halls. 

d. To regulate and prohibit the running at large of horses, mules, 
cattle, sheep, swine, goats, chickens and other animals and fowl 
of every description. 

e. To prevent and abate nuisances whether on public or private prop- 
etry 10497 Ga 71 es.1d 11 055,' C887, so 13)1959)cx. 1028.8. 4; 
196320911 166305510. ) 


Editor’s Note.—Session Laws 1955, c. to the John Umstead Hospital. 


887, s. 1, designated the Camp Butner Hos- 
pital as the State Hospital at Butner. See 
§ 122-7 and note. 

Session Laws 1959, c. 1028, s. 4, changed 


Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health” has been substituted for “Hospi- 
tals Board of Control.” 


the name of the State Hospital at Butner 


122-96. Recordation of ordinances and regulations; printing and 
distribution.—All ordinances, rules and regulations adopted pursuant to the au- 
thority of this article shall be recorded in the proceedings of the North Carolina 
State Department of Mental Health and printed copies shall be filed in the office 
of the Secretary of State, and available for distribution to persons requesting the 
same. (1949, c. 71, s. 4; 1963, c. 1166, s. 10.) 

Editor’s Note. — Pursuant to Session ment of Mental Health” has been substi- 
Laws 1963, c. 1166, s. 10, “State Depart- tuted for “Hospitals Board of Control.” 


122-98. Designation and powers of special police officers.—To en- 
able the North Carolina State Department of Mental Health to enforce the pro- 
visions of this article and any rule or regulation adopted pursuant thereto, the 
said North Carolina State Department of Mental Health is authorized to designate 
one or more special police officers who shall have the same powers as peace officers 
now vested in sheriffs and constables within the territory embraced by the John 
Umstead Hospital site and any adjacent territory thereto owned or leased by the 
said North Carolina State Department of Mental Health. The powers herein vested 
in the aforementioned special police officers shall also extend to all property for- 
merly a part of the John Umstead Hospital site which has been subsequently ac- 
quired from the North Carolina State Department of Mental Health by purchase 
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§ 122-99 


or lease. (1949, c. 71, s. 6; 1955, c. 887, s. 1; 1959, c. 35; c. 1028, s. 4; 1963, 


mab i06)%5/710.) 


Editor’s Note.—Session Laws 1955, c. 
887, s. 1, designated the Camp Butner Hos- 
pital as the State Hospital at Butner. See 
§ 122-7 and note. 

The first 1959 amendment added the 
second sentence to this section. 


the name of the State Hospital at Butner 
to the John Umstead Hospital. 

Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health” has been substituted for “Hospi- 
tals Board of Control.” 


The second 1959 amendment changed 


ARTICO? WG: 
Interstate Compact on Mental Health. 


§ 122-99. Compact entered into; form of compact. — The Interstate 
Compact on Mental Health is hereby enacted into law and entered into by this 
State with all other states legally joining therein in the form substantially as 
follows: The contracting states solemnly agree that: 


Article I 


The party states find that the proper and expeditious treatment of the 
mentally ill and mentally deficient can be facilitated by cooperative action, to 
the benefit of the patients, their families, and society as a whole. Further, the 
party states find that the necessity of and desirability for furnishing such care 
and treatment bears no primary relation to the residence or citizenship of the 
patient but, that, on the contrary, the controlling factors of community safety 
and humanitarianism require that facilities and services be made available for 
all who are in need of them. Consequently, it is the purpose of this compact and 
of the party states to provide the necessary legal basis for the institutionalization 
or other appropriate care and treatment of the mentally ill and mentally de- 
ficient under a system that recognizes the paramount importance of patient 
welfare and to establish the responsibilities of the party states in terms of such 
welfare. 

Article II 

As used in this compact: 

(a) “Sending state” shall mean a party state from which a patient is trans- 
ported pursuant to the provisions of the compact or from which it is contem- 
plated that a patient may be so sent. 

(b) “Receiving state” shall mean a party state to which a patient is trans- 
ported pursuant to the provisions of the compact or to which it is contemplated 
that a patient may be so sent. 

(c) “Institution” shall mean any hospital or other facility maintained by a 
party state or political subdivision thereof for the care and treatment of mental 
illness or mental deficiency. 

(d) “Patient” shall mean any person subject to or eligible as determined by 
the laws of the sending state, for institutionalization or other care, treatment, or 
supervision pursuant to the provisions of this compact. 

(e) “After-care” shall mean care, treatment and services provided a patient, 
as defined herein, on convalescent status or conditional release. 

(f) “Mental illness” shall mean mental disease to such extent that a person 
so afflicted requires care and treatment for his own welfare, or the welfare of 
others, or of the community. 

(g) “Mental deficiency” shall mean mental deficiency as defined by appro- 
priate clinical authorities to such extent that a person so afflicted is incapable 
of managing himself and his affairs, but shall not include mental illness as de- 
fined herein. 

(h) “State” shall mean any state, territory or possession of the United States, 
the District of Columbia, and the Commonwealth of Puerto Rico, 
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Article III 


(a) Whenever a person physically present in any party state shall be in need 
of institutionalization by reason of mental illness or mental deficiency, he shall be 
eligible for care and treatment in an institution in that state irrespective of his 
residence, settlement or citizenship qualifications. 

(b) The provisions of paragraph (a) of this article to the contrary notwith- 
standing, any patient may be transferred to an institution in another state when- 
ever there are factors based upon clinical determinations indicating that the care 
and treatment of said patient would be facilitated or improved thereby. Any such 
institutionalization may be for the entire period of care and treatment or for any 
portion or portions thereof. The factors referred to in this paragraph shall include 
the patient’s full record with due regard for the location of the patient’s family, 
character of the illness and probable duration thereof, and such other factors as 
shall be considered appropriate. 

(c) No state shall be obliged to receive any patient pursuant to the provi- 
sions of paragraph (b) of this article unless the sending state has given advance 
notice of its intention to send the patient; furnished all available medical and 
other pertinent records concerning the patient; given the qualified medical or 
other appropriate clinical authorities of the receiving state an opportunity to 
examine the patient if said authorities so wish; and unless the receiving state 
shall agree to accept the patient. 

(d) In the event that the laws of the receiving state establish a system of 
priorities for the admission of patients, an interstate patient under this compact 
shall receive the same priority as a local patient and shall be taken in the same 
order and at the same time that it would be taken if he were a local patient. 

(e) Pursuant to this compact, the determination as to the suitable place of 
institutionalization for a patient may be reviewed at any time and such further 
transfer of the patient may be made as seems likely to be in the best interest of 
the patient. 

Article IV 


(a) Whenever, pursuant to the laws of the state in which a patient is physically 
present, it shall be determined that the patient should receive after-care or super- 
vision, such care or supervision may be provided in a receiving state. If the 
medical or other appropriate clinical authorities having responsibility for the 
care and treatment of the patient in the sending state shall have reason to be- 
lieve that after-care in another state would be in the best interest of the patient 
and would not jeopardize the public safety, they shall request the appropriate 
authorities in the receiving state to investigate the desirability of affording the 
patient such after-care in said receiving state, and such investigation shall be 
made with all reasonable speed. The request for investigation shall be accom- 
panied by complete information concerning the patient’s intended place of resi- 
dence and the identity of the person in whose charge it is proposed to place 
the patient, the complete medical history of the patient, and such other docu- 
ments as may be pertinent. . 

(b) If the medical or .other appropriate clinical authorities having responsi- 
bility for the care and treatment of the patient in the sending state and the 
appropriate authorities in the receiving state find that the best interest of the 
patient would be served thereby, and if the public safety would not be jeopardized 
thereby, the patient may receive after-care or supervision in the receiving state. 

(c) In supervising, treating, or caring for a patient on after-care pursuant 
to the terms of this article, a receiving state shall employ the same standards of 
visitation, examination, care, and treatment that it employs for similar local 
patients. 

Article V 


Whenever a dangerous or potentially dangerous patient escapes from an 
institution in any party state, that state shall promptly notify all appropriate 
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authorities within and without the jurisdiction of the escape in a manner 
reasonably calculated to facilitate the speedy apprehension of the escapee. Im- 
mediately upon the apprehension and identification of any such dangerous or 
potentially dangerous patient, he shall be detained in the state where found 
pending disposition in accordance with law. 


Article VI 


The duly accredited officers of any state party to this compact, upon the 
establishment of their authority and the identity of the patient, shall be per- 
mitted to transport any patient being moved pursuant to this compact through 
any and all states party to this compact, without interference. 


Article VII 


(a) No person shall be deemed a patient of more than one institution at any 
given time. Completion of transfer of any patient to an institution in a receiving 
state shall have the effect of making the person a patient of the institution in the 
receiving state. 

(b) The sending state shall pay all costs of and incidental to the transportation 
of any patient pursuant to this compact, but any two or more party states may, 
by making a specific agreement for that purpose, arrange for a different alloca- 
tion of costs as among themselves. 


(c) No provision of this compact shall be construed to alter or affect any 
internal relationships among the departments, agencies and officers of and in 
the government of a party state, or between a party state and its subdivisions, 
as to the payment of costs, or responsibilities therefor. 


(d) Nothing in this compact shall be construed to prevent any party state 
or subdivision thereof from asserting any right against any person, agency or 
other entity in regard to costs for which such party state or subdivision thereof 
may be responsible pursuant to any provision of this compact. 


(e) Nothing in this compact shall be construed to invalidate any reciprocal 
agreement between a party state and a non-party state relating to institution- 
alization, care or treatment of the mentally ill or mentally deficient, or any 
statutory authority pursuant to which such agreements may be made. 


Article VIII 


(a) Nothing in this-compact shall be construed to abridge, diminish, or in 
any way impair the rights, duties, and responsibilities of any patient’s guardian 
on his own behalf or in respect of any patient for whom he may serve, except 
that where the transfer of any patient to another jurisdiction makes ad- 
visable the appointment of a supplemental or substitute guardian, any court 
of competent jurisdiction in the receiving state may make such supplemental or 
substitute appointment and the court which appointed the previous guardian 
shall upon being duly advised of the new appointment, and upon the satisfactory 
completion of such accounting and other acts as such court may by law require, 
relieve the previous guardian of power and responsibility to whatever extent 
shall be appropriate in the circumstances; provided, however, that in the case 
of any patient having settlement in the sending state, the court of competent 
jurisdiction in the sending state shall have the sole discretion to relieve a 
guardian appointed by it or continue his power and responsibility, whichever 
it shall deem advisable. The court in the receiving state may, in its discretion, 
confirm or reappoint the person or persons previously serving as guardian in 
the sending state in lieu of making a supplemental or substitute appointment. 

(b) The term “guardian” as used in paragraph (a) of this article shall in- 
clude any guardian, trustee, legal committee, conservator, or other person or 
agency however denominated who is charged by law with power to act for or 
responsibility for the person or property of a patient, 
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Article IX 


(a) No provision of this compact except article V shall apply to any per- 
son institutionalized while under sentence in a penal or correctional institution 
or while subject to trial on a criminal charge, or whose institutionalization is 
due to the commission of an offense for which, in the absence of mental illness 
or mental deficiency, said person would be subject to incarceration in a penal 
or correctional institution. 

(b) To every extent possible, it shall be the policy of states party to this 
compact that no patient shall be placed or detained in any prison, jail or lockup, 
but such patient shall, with all expedition, be taken to a suitable institutional 
facility for mental illness or mental deficiency. 


Article X 


(a) Each party state shall appoint a “compact administrator” who, on behalf 
of his state, shall act as general coordinator of activities under the compact in 
his state and who shall receive copies of all reports, correspondence, and other 
documents relating to any patient processed under the compact by his state 
either in the capacity of sending or receiving state. The compact administrator 
or his duly designated representative shall be the official with whom other party 
states shall deal in any matter relating to the compact or any patient processed 
thereunder. 

(b) The compact administrators of the respective party states shall have power 
to promulgate reasonable rules and regulations to carry out more effectively the 
terms and provisions of this compact. 


Article XI 


The duly constituted administrative authorities of any two or more party 
states may enter into supplementary agreements for the provision of any serv- 
ice or facility or for the maintenance of any institution on a joint or cooperative 
basis whenever the states concerned shall find that such agreements will im- 
prove services, facilities, or institutional care and treatment in the fields of mental 
illness or mental deficiency. No such supplementary agreement shall be con- 
strued so as to relieve any party state of any obligation which it otherwise would 
have under other provisions of this compact. 


Article XII 
This compact shall enter into full force and effect as to any state when enacted 
by it into law and such state shall thereafter be a party thereto with any and all 
states legally joining therein. 
Article XIII 
(a) A state party to this compact may withdraw therefrom by enacting a 
statute repealing the same. Such withdrawal shall take effect one year after 
notice thereof has been communicated officially and in writing to the governors 
and compact administrators of all other party states. However, the withdrawal 
of any state shall not change the status of any patient who has been sent to 
said state or sent out of said state pursuant to the provisions of the compact. 
(b) Withdrawal from any agreement permitted by article VII (b) as to 
costs or from any supplementary agreement made pursuant to article XI shall 
be in accordance with the terms of such agreement. 


Article XIV 
This compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this compact shall be severable and if any phrase, 
clause, sentence or provision of this compact is declared to be contrary to the 
constitution of any party state or of the United States or the applicability thereof 
to any government, agency, person or circumstance is held invalid, the validity 
of the remainder of this compact and the applicability thereof to any govern- 
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ment, agency, person or circumstance shall not be affected thereby. If this com- 
pact shall be held contrary to the constitution of any state party thereto, the 
compact shall remain in full force and effect as to the remaining states and in 
full force and effect as to the state affected as to all severable matters. (1959, c. 
qOOS/s/°P1963) ¢-1184; s12)) 

Editor’s Note—This article formerly ap- Laws 1963, c. 1184, s. 12, effective July 1, 
peared as §§ 35-64 to 35-69. It was trans- 1963. 
ferred to its present position by Session 


§ 122-100. Compact Administrator. — Pursuant to said compact, the 
Commissioner of Mental Health shall be the Compact Administrator and who, act- 
ing jointly with like officers of other party states, shall have power to promul- 
gate rules and regulations to carry out more effectively the terms of the com- 
pact. The Compact Administrator is hereby authorized, empowered and directed 
to cooperate with all departments, agencies and officers of and in the govern- 
ment of this State and its subdivisions in facilitating the proper administration 
of the compact of any supplementary agreement or agreements entered into by 
this State thereunder. (1959, c. 1003, s. 2; 1963, c. 1184, s. 12.) 


§ 122-101. Supplementary agreements.—The Compact Administrator is 
hereby authorized and empowered to enter into supplementary agreements with 
appropriate officials of other states pursuant to articles VII and XI of the 
compact. In the event that such supplementary agreements shall require or 
contemplate the use of any institution or facility of this State or require or 
contemplate the provision of any service by this State, no such agreement shall 
have force or effect until approved by the head of the department or agency 
under whose jurisdiction said institution or facility is operated or whose depart- 
ment or agency will be charged with the rendering of such service. (1959, c. 
1003, s. 3; 1963, c. 1184, s. 12.) 


§ 122-102. Financial arrangements.—The Compact Administrator, sub- 
ject to the approval of the Director of the Budget, may make or arrange for 
any payments necessary to discharge any financial obligations imposed upon 
this State by the compact or by any supplementary agreement entered into 
thereunder. (1959, c. 1003, s. 4; 1963, c. 1184, s. 12.) 


§ 122-1038. Transfer of patients.—The Compact Administrator is hereby 
directed to consult with the immediate family of any proposed transferee. (1959, 
c, 1003, s.-5; 1963, 'c. 1184, ss. 12, 38. ) 

Editor’s Note—The 1963 amendment, the county where the patient is located of 
effective July 1, 1963, deleted a provision a transfer from an institution in this State 
requiring approval of the superior court of — to an institution in another party state. 


§ 122-104. Transmittal of copies of article.—Copies of this article shall, 
upon its approval, be transmitted by the Compact Administrator to the gov- 
ernor of each state, the attorney general of each state, the Administrator of 
General Services of the United States, and the council of state governments. 
(1959, c. 1003, s. 6; 1963, c. 1184, s. 12.) 


ARTICLE 14, 
Mental Health Council. 


§ 122-105. Creation of Council; membership; chairman. — There is 
hereby created a Mental Health Council to be composed of the following per- 
sons: The Superintendent of Mental Hygiene, the Chairman of the North Caro- 
lina State Department of Mental Health, the Commissioner of Public Welfare, the 
Director of the Division of Psychological Services of the State Board of Public 
Welfare, the State Health Director, a representative of the North Carolina As- 
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sociation of Clerks of Court, the State Superintendent of Public Instruction, the 
Commissioner of Correctional Institutions, the Director of the Division of Vo- 
cational Rehabilitation of the State Department of Public Instruction, the Chief 
of the Mental Health Section of the State Board of Health, a representative of 
the Medical Society of the State of North Carolina, a dentist licensed to practice 
in North Carolina appointed by the Governor after requesting recommendations 
from the president of the North Carolina Dental Society, a representative of the 
North Carolina Neuropsychiatric Association, a representative of the North Caro- 
lina Mental Hygiene Society, a representative of the Department of Psychiatry of 
each of the four-year medical schools in the State, a representative of the North 
Carolina Psychological Association, a representative of the North Carolina Con- 
ference for Social Service, a representative of the State Congress of Parents and 
Teachers, and a representative of the Eugenics Board. The Mental Health Coun- 
cil is hereby empowered to invite additional organizations to name representa- 
tives to the council. (1945, c. 952, s. 61; 1955, c. 486; 1957, c. 1357, s. 15; 1963, 
ce, 22080. 116605) 10+ 1184. 'seiSn 


Editor’s Note.—The 1955 amendment re- 
wrote this section. 

The 1957 amendment, effective January 
1, 1958, substituted “State Health Direc- 
tor” for “State Health Officer.” 

The first 1963 amendment rewrote the 
part of this section relating to the dentist 
member. 


Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 
Health” has been substituted for “Hospi- 
tals Board of Control.” 

This article formerly appeared as §§ 35- 
61 to 35-63. It was transferred to its pres- 
ent position by Session Laws 1963, c. 1184, 
s. 13, effective July 1, 1963. 


§ 122-106. Functions; meetings; annual report. — The function of the 
Mental Health Council shall be to consider ways and means to promote mental 
health in North Carolina and to study needs for new legislation pertaining to 
mental health of the citizens of the State. The Council shall meet at least twice 
a year and file an annual report with the Governor. (1945, c. 952, s. 61; 1963, 
c. 1184, s. 13.) 


§ 122-107. Members not State officers. — The members of the Mental 
Health Council shall not be considered as State officers within the meaning of 
article XIV, section seven of the North Carolina Constitution. (1945, c. 952, 
BAQusi On 0.8 Lotte £5, ) 


Chapter 125. 


Libraries. 


ARTICLE 1. 
State Library. 


§ 125-2. Powers and duties of Library. 


(9) To enter into contracts with library agencies of other states for pro- 
viding library service for the blind in this State and other states, 
provided adequate compensation is paid for such service and such 
contract is otherwise deemed advantageous to this State. (1955, c. 
6! Cet ak ctor LS 9) lpr span ws) ia) 


Editor’s Note—MThe 1961 amendment 
added subdivision (9). As the rest of the 
section was not affected it is not set out. 
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Chapter 126. 
Merit System Council. 


§ 126-1. Appointment of members of Merit System Council; quali- 
fications; terms; compensation.—The Governor of North Carolina is here- 
by authorized to appoint a Merit System Council, which shall be composed of 
five members, all of whom shall be public-spirited citizens of this State of rec- 
ognized standing in the improvement of public administration and in the im- 
partial selection of efficient government personnel for the Employment Security 
Commission, the North Carolina Medical Care Commission, the State Board of 
Health, the State Board of Public Welfare, the State Civil Defense Agency and 
the State Commission for the Blind. At least one of the members of the Council 
shall be a person who has had experience in county government. Two of the 
members of the Council shall also serve as members of the State Personnel Coun- 
cil. No Council member shall have held political office or have been an officer in 
a political organization during the year preceding his appointment, nor shall he 
hold such office during his term, No member of the Council shall have been an 
employee of any of the agencies within one year prior to his appointment. One 
member appointed hereunder shall serve for a term of two years, two members 
shall serve for a term of four years, and two members shall serve for a term of 
six years from the date of their appointments, and their successors shall be ap- 
pointed by the Governor and shall serve for a term of six years and until their 
successors are appointed and qualified. In case of a vacancy in any of the above 
terms, the person appointed to fill such vacancy shall be appointed only for the 
unexpired term. The members of the Merit System Council shall be paid seven 
dollars ($7.00) per diem and actual travel expense for each day when they are 
in attendance on a meeting of the Council but shall receive no other salary. (1941, 
c. 378, s. 1; 1947, c. 598, s. 1; 1947, c. 933, s. 4; 1949, ic, 492-1957, c, 100, s. 1: 
CO Sere athhos 691959 .c.- 1233, "s... L3) 


Editor’s Note.— gaged in the performance of administra- 


The 1959 amendment inserted the words 
“the State Civil Defense Agency” in line 
seven. 

Session Laws 1959, c. 1233, s. 244, pro- 
vides: “In no event shall this agt apply 
to State or local civil defense directors; 
members of State and local boards or 
commissions; members of advisory coun- 
cils or committees, or similar boards paid 
only for attendance at meetings; State and 
local officials serving ex officio and per- 


tive duties; and attorneys serving as legal 
counsel; nor to those county, city or other 
local civil defense agencies and offices who 
do not desire to receive federal matching 
funds for personnel and administrative 
costs.” 

Session Laws 1959, c. 1233, s. 4, pro- 
vides: “This act shall not become effec- 
tive unless and until the Congress of the 
United States shall implement Public Law 
85-606, 


85th Congress by appropriating 


forming incidental administrative duties; federal funds with which to match State 
janitors; professional personnel who are’ and local funds for the cost of personnel 
paid for any form of medical or other pro- and administration for State and local 


fessional services, and who are not en- civil defense organizations.” 


§ 126-14. Authority of Merit System Council. — The Merit System 
Council appointed under the provisions of this chapter shall have the authority to 
establish, maintain and provide rules and regulations, in co-operation with the 
State Board of Health, the State Civil Defense Agency and the State Board of 
Public Welfare, for the administration of a system of personnel standards on 
a merit basis, including job descriptions and specifications and a uniform schedule 
of compensation, for all employees of the county welfare departments, all county, 
city or other local civil defense offices and the county, city, and district health 
departments. The rules and regulations governing annual leave, sick leave, hours 


of employment, and holidays for those employees shall be effective except when 
modified as follows: 
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(1) When a board of county commissioners, or the governing body of a 


municipality, has adopted rules and regulations governing such mat- 
ters for other employees under its jurisdiction, that board of county 
commissioners, or municipal governing body, may modify the rules 
and regulations of the Merit System Council governing such mat- 
ters with respect to that county’s welfare and/or health employees, 
or that municipality’s health employees, as the case may be, to con- 
form to the rules and regulations applicable to the other employees 
of the governmental unit; and the modified rules and regulations shall 
then be in effect in such county or municipality. 


(2) When two or more counties are combined in a district health depart- 


Cross Reference.—See note to § 126-1. 
Editor’s Note.— 
The 1959 amendment inserted the words 


Sec. 
127-1. 


Classification of Militia. 


Composition and classes of militia. 
127-3.2. Composition of State defense mi- 
litia. 


ment, the boards of commissioners of the counties comprising the 
district may jointly modify the rules and regulations of the Merit 
System Council governing such matters with respect to the health 
employees of the district department so as to make them conform 
generally to the rules and regulations governing other county em- 
ployees in the counties comprising the district; and the modified 
rules and regulations shall then be in effect in such district. (1941, c. 
D7 opsu lS 5 19578 Cui LOOs sietis' e201 004, si4 7.1959; ¢!1233). 32.) 

“the State Civil Defense Agency” and the 
words “all county, city or other local civil 
defense offices” in the first sentence. 


Chapter 127. 
Militia. 
Article 1. Sec. 
ficers; efficiency board; transfer 
to inactive status. 
Enlistments in national 


oath of enlistment. 
[ Repealed. ] 


127-31. guard; 


127-32. 


127-35. Discipline and training. 
127-6. [Repealed. : : 
f Pepe ] 127-36. Uniforms, arms and equipment. 
Article 2. : 
ge Article 9. 
eneral Admini iv ffi ; ae 
re = fant 4 USER NORGE Care of Military Property. 
7-13. epealed. : 
127-16. Bond, duties, etc., of property and 127-88. Property stored in warehouse. 
fiscal oticer: 127-89. [ Repealed. ] 
127-17. [Repealed.] 127-91. Equipment and vehicles. 
; 127-95. Member of national guard or mi- 
Article 3. litia failing to return property. 
Natonsl’Gnard 127-97. Selling or embezzling arms or 
u : : equipment. 
127-22. Officers appointed and commis. 97-98. Refusing to deliver military prop- 
sioned; oath of office. erty on demand. 
127-23. Commissions for commandants and = j97-99. [ Repealed. ] 
officers at qualified educational 4 
institutions. Article 10. 
127-24. [Repealed.] Support of Militia. 
127-25. Promotion of officers by seniority : 
and in accordance with regula- 127-102. Allowances made to different or- 
TESS ganizations and personnel. 
127-26. [Repealed.] Article 11. 
127-27. Relative rank among officers of Ey: 
same grade, General Provisions. 
127-28. [Repealed.] 127-105. Orders, rules, regulations and 
127-29. Elimination and disposition of of- Uniform Code of Military Jus- 
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Sec. Sec. aire 
tice applicable to militia when  127-111.1. State defense militia cadre. 


not in service of United States. Ardcletig: 
127-106.1. Power of arrest in certain emer- : ; 
gencies. Municipal and County Aid for Construction 
: of Armory Facilities. 
Article 12. : , 

ih 127-113. Authority to raise funds when 
State Defense Militia. issuance of bonds and levy of 
127-111. Authority to organize and main- tax for payment subject to ap- 

tain State defense militia of proval at election. 

North Carolina. 


ARTICLE 1, 
Classification of Militia. 


§ 127-1. Composition and classes of militia.—The militia of the State 
shall consist of all able-bodied male citizens of the State and of the United 
States between the ages of twenty-one and forty years who are not exempt by 
reason of aversion to bearing arms, from religious scruples; together with all 
other able-bodied persons who are, or have or shall have declared their intention 
to become, citizens of the United States, subject to such qualifications as may be 
hereinafter prescribed, who shall voluntarily enlist or accept commission, appoint- 
ment or assignment to duty therein, The militia shall be divided into five classes: 
The national guard, the naval militia, historical military commands, the state de- 
fense militia, and the unorganized militia. (1917, c. 200, s. 1; C. S., s. 6791; 1949, 
cult30) s..151957,c.1043) 5.121963; ¢,.1016,.s22:) 

Editor’s Note.— 
The 1963 amendment rewrote this sec- 
tion. 


§ 127-2. Composition of national guard.—The national guard shall con- 
sist of the regularly enlisted militia, commissioned and warrant officers between 
such ages as may be established by regulations promulgated by the secretary of 
the appropriate service. (1917, c. 200, s.2:C. S.,s. 6792; 1949, c..1130;°s.1: 
1957, c, 136, s. 1; 1961, c. 192, s. 1; 1963, c. 1016, s. 2.) 


Editor’s Note.— formerly appearing after “militia” and in- 
The 1961 amendment rewrote this sec- serted “and warrant” immediately before 
tion. “officers.” 


The 1963 amendment deleted “and” 


§ 127-3.2. Composition of State defense militia.—The State defense 
militia shall consist of commissioned, warrant and enlisted personnel called, 
ordered, appointed, or enlisted therein by the Governor under the provisions of 
article 12, G. S. 127-111 et seq. (1963, c. 1016, s. 2.) 


§ 127-4. Composition of unorganized militia.—The unorganized militia 
shall consist of all other able-bodied citizens of the State and all other able- 
bodied persons who have or shall have declared their intention to become citizens of 
the United States, who shall be at least seventeen years of age, and, except as 
otherwise provided by law, under sixty-four years of age. (1917, c. 200, s. 4; 
C.S., s. 6794; 1949, c. 1130, s. 1; 1963, c. 1016, s. 2.) 

Editor’s Note.— 
The 1963 amendment rewrote this sec- 
tion. 


§ 127-6: Repealed by Session Laws 1963, c. 129. 


§ 127-7. Maintenance of other troops.—In time of peace the State shall 
maintain only such troops as may be authorized by the President of the United 
States; but nothing contained in this chapter shall be construed as limiting the 
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rights of the State in the use of the national guard or the State defense militia 
or both within its borders in time of peace. Nothing contained in this chapter 
shall prevent the organization and maintenance of State police or constabulary. 
C1917, 6200, 8; CiS.:8. 6797.5:1963) c.1016,-8.2:) 

Editor’s Note.—The 1963 amendment in- _litia or both” near the end of the first sen- 
serted the words “or the State defense mi- tence. 


ARTICLE 2, 
General Administrative Officers. 


§ 127-10. Commander-in-chief to prescribe regulations. — The com- 
mander-in-chief shall have the power and it shall be his duty from time to time 
to issue such orders and to prescribe such regulations relating to the organization 
of the national guard, State defense militia and naval militia as will cause the 
same at all times to conform to the federal requirements of the United States 
government relating thereto. (1917, c. 200, s. 36; C. S., s. 6800; 1963, c. 1016, 
Bore.) 

Editor’s Note.—The 1963 amendment in- 
serted the words “State defense militia.” 


§ 127-11. Division of military staff.—The military staff shall be divided 
into two kinds: The personal staff of the Governor and the administrative staff. 
The Governor may detail from the active list not more than ten national guard 
officers and two naval militia officers, who shall in addition to their regular du- 
ties perform the duties of aides-de-camp on the personal staff of the Governor. 
There shall be an administrative staff which shall be as is now or may from 
time to time be authorized by the Secretary of Defense for the national guard and 
the Secretary of the Navy for the naval militia. (1917, c. 200, s.12;C. S., 5s. 
OoOEs 1059" ceZ18i's. 1.) 


Editor’s Note. — The 1959 amendment 
substituted “Defense” for “War” in line 
seven. 


§ 127-12. Adjutant General.—The Governor shall appoint an Adjutant 
General, which appointment shall carry with it the rank of major general. No 
person shall be appointed as Adjutant General who has had less than five years’ 
commissioned service in an active status in any component of the armed forces 
of the United States. The Adjutant General, while holding such office, may be 
a member of the active national guard or naval militia. (1917, c. 200, s. 14; 
CS. 0802; 192577c., 54591939, c, 1145"1949) c, 1225; 1959, «. 218,-8, 2.) 

Editor’s Note.— 

The 1959 amendment rewrote the latter 
part of the second and third sentences. 


§ 127-13: Repealed by Session Laws 1959, c. 218, s. 3. 


§ 127-14. Adjutant General’s department. — There shall be an Ad- 
jutant General’s department. The Adjutant General shall be the head of the 
department and as such subordinate only to the Governor in matters pertaining 
thereto. He shall make such returns and reports to the National Guard Bureau 
and Secretary of the Navy or to such officers as the National Guard Bureau and 
Secretary of the Navy may designate, at such times and in such form as may 
from time to time be prescribed. He shall keep a record of all officers and en- 
listed men, and shall also keep in his office all records and papers required by 
law or regulations to be filed therein. He shall make a biennial report to the 
Governor on or before the thirty-first day of December, including a detailed 
statement of all expenditures made for military purposes during that biennium. 
He shall also make a biennial report to the General Assembly. He shall cause 
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to be prepared and issued all books, blank forms, etc., required to carry into full 
effect the provisions of this statute. All such books and blank forms shall be 
and remain the property of the State. The Adjutant General shall perform such 
other duties not herein specified as may be required by the military laws and 
regulations or by the Governor. The Adjutant General shall be allowed all such 
necessary expenses as may be incurred for printing, postage, stationery, blank 
books, orders, and reports required in his office, the same to constitute a charge 
against the general fund. The Adjutant General may appoint an assistant, which 
appointment may carry with it the rank of brigadier general, and such clerks 
and employees as may be prescribed by the Governor. An officer detailed as such 
assistant shall receive during the period of such service such compensation as 
may be authorized by the Governor. The pay of such officer shall constitute a 
charge against the whole sum appropriated annually for the support of the national 
guard. The Adjutant General may appoint an assistant adjutant general for air 
national guard, which appointment may carry with it the rank of brigadier general. 
G1917.7.c. 6200, s03> Cs S., s, 6803 +1927; c: 217,) s.. 401957 wed a0 sane oo. 
c 2138, 's, 21 ; 1963,.c 1016, s. 2.) 


Editor’s Note.— The 1963 amendment changed the fifth 
The 1959 amendment added the last sen- sentence so as to provide for a biennial, 
tence. rather than an annual, report. 


§ 127-16. Bond, duties, etc., of property and fiscal officer.—The prop- 
erty and fiscal officer for the national guard shall be an employee of the Adjutant 
General’s department and he shall be required to give a good and sufficient bond to 
the State, the amount thereof, to be determined by the Governor, for the faithful 
performance of his duties and for the safekeeping and proper disposition of such 
funds and property entrusted to his care. He shall receipt for and account for all 
funds and property allotted to his custody from the appropriation for military pur- 
poses, by the State, and shall make such returns and reports through the Adjutant 
General concerning same as may be required by the Governor or State laws. All 
or any disbursement of such moneys will be made by the property and fiscal of- 
ficer, only upon the approval of the Adjutant General, upon such forms and under 
such regulations as may be prescribed by proper authority. Blank forms, books, 
stationery, and other necessary equipment, for use of the property and fiscal of- 
ficer will be furnished through or by the Adjutant General’s Department. Funds 
from the appropriation for military purposes will be paid to the property and 
fiscal officer by the State [Treasurer upon requisition of the Adjutant General on 
the State Treasurer in accordance with the State laws, or regulations thereunder 
as prescribed by the State for the expenditure of appropriations made to the 
State departments. (1917, c. 200, s. 25; C. S., s. 6805; 1929, c. 317, s. 1; 1963, 
c1016;'s) 20) 

Editor’s Note. — The 1963 amendment for “disbursing officer” at four places in 
substituted “property and fiscal officer” the section. 


§ 127-17: Repealed by Session Laws 1959, c. 218, s. 3. 


ARTICLE 3. 
National Guard. 


§ 127-19. Organization of national guard units.—Except as otherwise 
specifically provided by the laws of the United States, the organization of the 
national guard, including the composition of all units thereof, shall be the same 
as that which is or may hereafter be prescribed for the regular service subject in 
time of peace to such general exceptions as may be authorized by the Secretary of 
Défense. 2( 1917,:c1200,8..7.3°C. S:, 8, 6808: 1959, c. 218;%s!-4.) 

Editor’s Note. — The 1959 amendment army” and “Secretary of Defense” for 
substituted “regular service’ for “regular “Secretary of War.” 
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§ 127-22. Officers appointed and commissioned; oath of office.—All 
officers of the national guard shall be appointed and commissioned by the Gover- 
nor as follows, viz.: 


(1) Except as otherwise specifically provided by the laws of the United 
States, the qualifications for appointment as an officer in the national 
guard shall be the same as those prescribed for the regular establish- 
ment, subject to such general exceptions as may be authorized by 
the Secretary of Defense. 

(2) Candidates for such appointment shall make written application there- 
for on such forms as may be prescribed by the secretary of the ap- 
propriate service, to the Adjutant General’s Department, State of 
North Carolina, through command channels for comment by endorse- 
ments thereon. 

(3) No person shall hereafter be appointed an officer of the national guard 
unless he has established to the satisfaction of a board of officers his 
physical, moral, and professional qualifications to perform the du- 
ties of the grade and position for which examined, subject to such 
general exceptions as may be authorized by the Secretary of Defense. 
The board shall consist of three or more commissioned officers of 
the appropriate service, appointed under such regulations as may be 
promulgated by the secretary of the appropriate service. 

(4) Candidates appointed as officers of the national guard shall take and 
subscribe to the following oath of office: “I, (First Name) (Middle 
Name) (Last Name) do solemnly swear that I will support and 
defend the Constitution of the United States and the Constitution of 
the State of North Carolina against all enemies, foreign and domestic; 
that I will bear true faith and allegiance to the same; that I will obey 
the orders of the President of the United States and of the Governor 
of the State of North Carolina; that I make this obligation freely, 
without any mental reservation or purpose of evasion, and that I wiil 
well and faithfully discharge the duties of the office of (Grade) 
(Branch or Arm of Service) in the National Guard of the State 
of North Carolina upon which I am about to enter; so help me God.” 
CHT 7 creOoetcenlo Crise se Ooh lin 1921 )o7 120) sx 3 21959ee) 218; 
smiay) 

Editor’s Note. — The 1959 amendment 
rewrote subdivisions (1) and (2) and 
added subdivisions (3) and (4). 


§ 127-23. Commissions for commandants and officers at qualified 
educational institutions. — The Governor of North Carolina is authorized to 
appoint and commission, as staff officers of the North Carolina reserve militia, 
the officers of any university, college, academy or other educational institution 
which qualifies as herein provided. Any university, college, academy or other 
educational institution shall be deemed qualified under this section when such 
institution has been regularly incorporated under and by virtue of the laws of 
North Carolina; the institution, as a part of its courses of study, regularly teaches 
military science and tactics; the Department of Defense at Washington, D. (So 
has detailed an officer of the armed forces as professor or assistant professor 
of military science and tactics; the institution has been designated as qualified 
by the Secretary of the appropriate service and has been made a unit of the Senior 
or Junior Reserve Officers’ Training Corps, or the institution, not having a unit 
of the Reserve Officers’ Training Corps, has been approved and authorized by the 
Secretary of Defense to participate in the National Defense Cadet Corps Train- 
ing Program or other military training programs under Title 10, United States 
Code, §§ 3540 and 4651. 
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Any qualified institution desiring the appointment of officers in the North 
Carolina reserve militia shall make application to the Governor setting forth all 
requisite facts as to its qualifications, the names of the persons to be commissioned, 
the rank desired for each, and the person’s position at the institution. The applica- 
tion shall be signed by the chancellor, president, superintendent or other presid- 
ing official, under the seal of the institution. Upon receipt of the application, the 
Governor may appoint and commission the officers of such qualified institution 
as follows: The chancellor, president, superintendent or other presiding official, 
as colonel; the vice-president, principal or other officer second in authority, as 
major; the male professors and members of the faculty, as captains. The persons 
so commissioned shall have no connection with the national guard or other military 
forces of the State, nor shall they exercise any military authority other than in 
the discharge of their duites at their respective institutions. The commissions 
issued under this section may be terminated at the will of the Governor. 

The Governor may annually appoint a committee of three members, one of 
whom shall be appointed on the recommendation of the Adjutant General, one 
on the recommendation of the State Superintendent of Public Instruction, and one 
on the recommendation of the Director of the State Board of Health, with a view 
to their proficiency in the several departments indicated, and the said committee 
shall during the school year, and while the said institutions are in session, visit 
all of the said educational institutions and make a thorough inspection of their 
military departments, their discipline, courses of study and educational departments, 
and their sanitary condition, and report to the Governor the result of said inspec- 
HOU 1919 1Ca 205,85: ees 3C.19.9s, 601271 O20 ten Glae. 1; 1963, c. 1095.) 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 


§ 127-23.1. Commissions by brevet for retired officers and enlisted 
men.—The Governor is authorized to confer commissions by brevet in the North 
Carolina national guard upon officers and enlisted men of the North Carolina na- 
tional guard who have been retired and who may hereafter be retired from any re- 
serve component of the armed forces of the United States under the authority of 
Title III, Public Law 810, 80th Congress, 2nd Session, (Army and Air Force, 
Vitalization and Retirement Equalization Act of 1948), and who have satisfactorily 
served as an active member of the North Carolina national guard for a period of 
ten years. The commissions by brevet shall be in grade as follows: A commis- 
sioned officer shall be commissioned by brevet in a grade one grade higher than 
the highest grade satisfactorily held by him while serving on active duty during 
any war, including service on active duty in the Korean conflict, or while serving 
actively as a federally recognized officer of the North Carolina national guard; a 
warrant officer shall be commissioned by brevet in the grade of captain or in the 
highest commissioned grade satisfactorily held by him while serving on active 
duty during any war, including service on active duty in the Korean conflict, or 
while serving actively as a federally recognized member of the North Carolina 
national guard; an enlisted man shall be commissioned by brevet in the grade of 
first lieutenant or in the highest commissioned grade satisfactorily held by him 
while serving on active duty during any war, including service on active duty in 
the Korean conflict, or while serving actively as a federally recognized member 
of the North Carolina national guard. No officer shall be commissioned by brevet 
in a grade higher than that of lieutenant general, 

For the purpose of computing national guard service within the meaning of this 
section, such service shall include extended active duty in the armed forces of the 
United States by any officer, warrant officer, or enlisted man, who was a member 
of a federally recognized unit of North Carolina national guard at the time of 
his induction into federal service, 

The provisions of this section shall apply to officers and enlisted men of the 
North Carolina national guard who have been or who may hereafter be honor- 
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ably retired from any component of the armed forces of the United States by rea- 
son of disability, who have attained the age of 60 years, and who have satisfactorily 
served as an active member of the North Carolina national guard for a period of 
[yeatsr (1959) ese os: 15. A95%-C2 1003 3,1963,.05:1016)185 2.) 
Editor’s Note.— forces” for “army” in the first and last 
The 1963 amendment substituted “armed paragraphs. 


§ 127-24: Repealed by Session Laws 1959, c. 218, s. 6. 


§ 127-25. Promotion of officers by seniority and in accordance with 
regulations.—The promotion of all officers shall be by seniority as far as the 
same is practicable and to the best interest of the service within the organization, 
and in accordance with regulations promulgated by the secretary of the appro- 
priate service; (1917, c. 200, s: 17; C. S., s. 6814; 1921, c.120, 8: 43.1959, c. 218, 
s/s) 

Editor’s Note. — The 1959 amendment lated to the qualifications of national guard 
rewrote this section, which formerly re- officers. 


§ 127-26: Repealed by Session Laws 1959, c. 218, s. 6. 


§ 127-27. Relative rank among officers of same grade. — Officers of 
the North Carolina national guard in the same grade rank among themselves ac- 
cording to the date of rank established by regulations promulgated by the secre- 
tary of the appropriate service and the Adjutant General of the State of North 
Carga Olt ce ea lo Ges Ooo lost. c, 120, 65° 1927,<c. 2275 
Sr iviod, cr clo, s)o; Lvl, c, 192, 6.2, 190d; C1016, s. 2.) 

Editor’s Note.— The 1963 amendment added the reference 
The 1961 amendment rewrote this sec- to the Adjutant General at the end of this 
tion as rewritten by the 1959 amendment. — section. 


§ 127-28: Repealed by Session Laws 1959, c. 218, s. 6. 


§ 127-29. Elimination and disposition of officers; efficiency board; 
transfer to inactive status.—(a) Whenever the efficiency or general fitness, 
including physical fitness, of a national guard officer is in question, the Adjutant 
General, State of North Carolina, may order him to appear before an efficiency 
board to determine whether or not the appointment of the officer should be with- 
drawn. The efficiency board will be composed of not less than three commissioned 
officers, all senior in rank to the officer undergoing investigation. A member of 
the board serving in a legal or medical advisory capacity may be junior to any 
person, other than a judge advocate, law specialist, or medical officer being con- 
sidered. The findings of an efficiency board are not final until reviewed and ap- 
proved by the Adjutant General, and the Governor of the State of North Caro- 
lina. 

(b) Commissions of officers of the national guard may be vacated upon resig- 
nation, absence without leave for thirty days, pursuant to sentence of a court- 
martial, or pursuant to regulations promulgated by the secretary of the appro- 
priate service. 

(c) Officers of the national guard may, upon their own request, be transferred 
to the inactive national guard, subject to such exceptions as may be authorized 
by the Adjutant General, State of North Carolina, or the Secretary of Defense. 
CUT 200 pga tse Obl. *1 009, Cc. 216, 8: 9.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 127-31. Enlistments in national guard; oath of enlistment.—(a) 
Enlistments in the national guard shall be for such periods and subject to such 
qualifications as prescribed by the secretary of the appropriate service. 

(b) Enlisted men shall not be recognized as members of the national guard un- 
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til they shall have subscribed to the following oath of enlistment: “I, (First 
Name) (Middle Name) (Last Name) do hereby acknowledge to have volun- 
tarily enlisted this ...... GUVLOR eo crt. hs ok eee , 19...., in the (Army) (Air) 
National Guard of North Carolina and as a Reserve of the (Army) (Air Force) 
with membership in the (National Guard of the United States) (Air National 
udrd ot the United States) for afperiod of. Ati years under the condi- 
tions prescribed by law, unless sooner discharged by proper authority; and I 
do solemnly swear (or affirm) that I will bear true faith and allegiance to the 
United States of America and to the State of North Carolina; that I will serve 
them honestly and faithfully against all their enemies whomsoever; and that I 
will obey the orders of the President of the United States and the Governor 
of North Carolina and the orders of the officers appointed over me, according 
to law and regulations, and/or the Uniform Code of Military Justice.” (1917, 
Gacy, Ss. 30; °C..:, Ss. 06209 1921, c; 120,°s:'6; 19577 ct sb ase Ore loo ede 


Sos) 
Editor’s Note.— tion and added the provision as to oath 
The 1959 amendment rewrote this sec- of enlistment. 


§ 127-32: Repealed by Session Laws 1959, c. 218, s. 11. 


§ 127-33. Discharge of enlisted men.—(a) An enlisted man discharged 
from service in the national guard shall receive a discharge in writing, in such 
form and with such classification as is or shall be prescribed under regulations 
promulgated by the appropriate service. 

(b) Discharges may be given prior to the expiration of terms of enlistment un- 
der such regulations as may be prescribed by the Adjutant General, State of 
North Carolina, or pursuant to regulations promulgated by the secretary of the 
appropriate service. (1917, c. 200, s. 32; C. S., s. 6822; 1959, c. 218, s. 12.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 127-34, Membership continued in the national guard. — When 
called or ordered into federal service and discharged therefrom, members shall 
continue their membership in the national guard until the expiration of their 
enlistment or appointment, unless sooner terminated by proper authority. (1921, 
c. 120,.s. 8; C.S., s. 6822(a) ; 1959, c. 218, s. 13.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 127-35. Discipline and training.—The discipline of the national guard 
shall conform to the system which is now or may hereafter be prescribed for the 
armed forces, and the training shall be carried out so as to conform to the laws 
of the United States. (1917, c. 200, s. 33; C. S., s. 6823; 1959 \er 218, sv 14.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 127-36, (Uniforms, arms and equipment.—The national guard shall, 
as far as practicable, be uniformed, armed and equipped with the same type of 
uniforms, arms and equipment as is or shall be provided for the appropriate regu- 
jareservice.s (1917, °C. 200" s.u3/,-.C.8,, 6 0524 > 1959.00 27 eee oe 


Editor’s Note. — The 1959 amendment words “appropriate regular service” for 
substituted at the end of the section the “regular army.” 
§ 127-37. Authority to wear service medals. — The officers and en- 


listed men of the North Carolina national guard are hereby authorized to wear, 
as a part of the official uniform service medals to be selected by the advisory 
board created by G. S. 127-18, (1939, c. 344; 1959, ¢. 218, s. 16.) 

Editor’s Note. — The 1959 amendment scribed,” and deleted the former second 
substituted the reference to “advisory paragraph. 
board” for the words “as herein pre- 
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§ 127-37.1. North Carolina Distinguished Service Medal.—There is 
hereby created the “North Carolina Distinguished Service Medal” which shall be 
of appropriate design, and a ribbon, together with a rosette or other device to be 
worn in lieu thereof. This medal and appurtenances thereto shall be of a design 
approved by the Governor. The Governor is authorized to present such medal, 
upon the recommendation of the Adjutant General of North Carolina and a board 
consisting of all active federally recognized general officers of the North Carolina 
national guard, to any member or former member of the armed forces who has 
distinguished or who shall distinguish himself by exceptionally meritorious con- 
duct in the performance of outstanding service to the North Carolina national 
iat, (1955, Ce Zong see) 1903, 6 LO1G,S. 25) 

Editor’s Note. — The 1963 amendment “North Carolina national guard” near the 
substituted “armed forces” for the words middle of the last sentence. 


§ 127-38. Courts-martial for national guard. — Courts-martial for 
organizations of the national guard not in the service of the United States shall 
be of three kinds, namely, general courts-martial, special courts-martial, and 
summary courts-martial. They shall be constituted, have cognizance of the same 
subjects, and possess like powers, except as to punishments, as similar courts 
provided for by the law and regulations governing the armed forces of the United 
States, and the proceedings of courts-martial of the national guard shall follow 
the forms and modes of procedure prescribed for such similar courts. (1917, c. 
Pe eee eto ee O20 Loo, Cr Ula, Sip by) 

Editor’s Note. — The 1963 amendment 
substituted “armed forces” for “army” 
near the end of the section. 


§ 127-39. General courts-martial. — General courts-martial of the na- 
tional guard not in the service of the United States may be convened by orders of 
the Governor of the State, and such courts shall have the power to impose fines 
not exceeding two hundred dollars; sentence to forfeiture of pay and allowances; 
to a reprimand; to dismissal or dishonorable discharge from the service; to re- 
duction of enlisted personnel to the ranks; or any two or more of such punish- 
ments may be combined in the sentences imposed by such courts. (1917, c. 200, 
ern we Pa OL el 4/7, oO .st 7? 1960; ¢7 1018, s. 2.) 

Editor’s Note.— hundred dollars, and substituted the words 

The 1963 amendment reduced the maxi- “enlisted personnel” for “noncommissioned 
mum amount of fines from four to two _ officers.” 


§ 127-40. Special courts-martial. — In the national guard, not in the 
service of the United States, special courts-martial may be appointed by the fol- 
lowing authorities: 


(1) For an infantry division, by the commanding officers of the regiments 
or comparable commands. 

(2) For division artillery, by the commander of division artillery. 

(3) For corps artillery, by the commander of corps artillery. 

(4) For all other units of an infantry division, by the commander of the in- 
fantry division. 

(5) For the air national guard, by the senior officer of the air national 
guard. 

(6) For all other units of the national guard, by the Governor of North 
Carolina. 


Such courts-martial shall have the power and authority to try any person sub- 
ject to military law for any crime or offenses within the jurisdiction of a general 
military court. A special court-martial may not try a commissioned officer. Such 
courts-martial shall have the same powers of punishment as general courts-martial 
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except that fines imposed by such courts-martial shall not exceed one hundred 
dollars ($100.00), and such courts-martial shall not have the power of dismissal 
from the national guard. (1917, c. 200, s. 57; C. S., s. 6827; 1957, ¢. 136, s. 
opel O65 CG: F101 Sjes7 3.) 


Editor’s Note.— ond sentence of the last paragraph and 
The 1963 amendment added at the end changed the maximum fine from two hun- 
of subdivision (1) the words “or compar- dred to one hundred dollars. 


able commands.” It also inserted the sec- 


§ 127-41. Summary courts-martial.—In the national guard, not in the 
service of the United States, summary courts-martial may be appointed by the 
commanding officer of any company, battery, detachment, squadron, or any other 
federally recognized unit, either army or air. Such court shall consist of one offi- 
cer, who shall have the power to administer oaths and try enlisted men of each 
respective command for breaches of discipline and violations of laws governing 
such organizations. Such courts shall also have the power to impose fines not ex- 
ceeding twenty-five dollars ($25.00) for any single offense, may sentence to 
forfeiture of pay and allowances, or may sentence enlisted personnel to reduction 
in rank; but in the case of noncommissioned officers above the fourth enlisted 
grade, may not adjudge reduction except to the next inferior grade. (1917, c. 
200, s. 58; C. S., s. 6828; 1957, c. 136, s. 9; 1963, c. 1018, s. 4.) 

Editor’s Note.— 

The 1963 amendment rewrote the last 
sentence. 


§ 127-42. Powers of courts-martial—All courts-martial of the national 
guard, not in the service of the United States, including summary courts, shall 
have power to sentence to confinement in lieu of fines authorized to be imposed : 
Provided, that such sentences of confinement shall not exceed one day for each 
one dollar ($1.00) of fine authorized. (1917, c. 200, s. 59; C. S., s. 6829; 1949, 
GBLLSO,§ $53; 41957, ic. 13698711 1965 emt Ole 53) 


Editor’s Note.— lars” to “one dollar ($1.00)” near the end 
The 1963 amendment changed “two dol- of the section. 


ARTICLES, 
Regulations as to Active Service. 


§ 127-71. Regulations enforced on actual service. — Whenever any 
portion of the militia shall be called into service to execute the law, suppress riot 
or insurrection, or to repel invasion, the provisions of the Uniform Code of Mili- 
tary Justice of the United States, governing the armed forces of the United States, 
and the regulations prescribed for the armed forces of the United States, and 
the regulations issued thereunder, shall be enforced and regarded as a part of 
this chapter until said forces shall be duly relieved from such duty. As to 
offenses committed when such provisions of the Uniform Code of Military Justice 
of the United States are so in force, courts-martial shall possess, in addition 
to the jurisdiction and power of sentence and punishment herein vested in them, 
all additional jurisdiction and power of sentence and punishment exercisable by 
like courts under such provisions of the Uniform Code of Military Justice of the 
United States or regulations or laws governing the United States armed forces or 
the customs and usages thereof; but no punishment under such Code which will 
extend to the taking of life shall in any case be inflicted except in time of war, 
Invasion, or insurrection, declared by a proclamation of the Governor to exist, 
and then only after approval by the Governor of the sentence inflicting such 
punishment. Imprisonment other than in guardhouse shall be executed in county 


92 


§ 127-73 1963 CuMULATIVE SUPPLEMENT § 127-77 


jails or other prisons designated by the Governor for that purpose. (1917, c. 
CO ise sa 880855 % 1963, 6.1018, s. 6.) 

Editor’s Note. — The 1963 amendment three places. It also substituted “armed 
substituted “provisions of the Uniform forces” for “army and navy” in three 
Code of Military Justice of the United places and substituted “Code” for “rules 
States” in lieu of “articles of war and ar- and articles” in the second sentence. 
ticles for the government of the navy” in 


ARTICLE 6. 
Unorganized Militia. 


§ 127-73. Unorganized militia ordered out for service. — The com- 
mander-in-chief may at any time, in order to execute the law, suppress riots or in- 
surrections, or repel invasions, in addition to the national guard, the State defense 
militia, and the naval militia, order out the whole or any part of the unor- 
ganized militia. When the militia of this State or a part thereof is called forth 
under the Constitution and laws of the United States, the Governor shall first 
order out for service the national guard, the State defense militia or naval 
militia, or such part thereof as may be necessary, and if the number available 
be insufficient, he shall then order out such a part of the unorganized militia as 
he may deem necessary. During the absence of organizations of the national guard 
or naval militia in the service of the United States, their State designations shall 
not be given to new organizations. (1917, c. 200, s. 46; C. S., s. 6860; 1963, 
GrLOlG:58, 224) 

Editor’s Note. — The 1963 amendment first sentence, and inserted the words “the 
substituted the words “State defense mi- State defense militia” in the second sen- 
litia” for “national guard reserve” in the tence. 


§ 127-74. Manner of ordering out unorganized militia. — The Gov- 
ernor shall, when ordering out the unorganized militia, designate the number. 
He may order them out either by calling for volunteers or by draft. He may attach 
them to the several organizations of the national guard, the State defense militia 
or naval militia, as may be best for the service. (1917, c. 200, s. 47; C. S., s. 
GS6T1963" ce)" 1016,’ s°2:) 

Editor’s Note. — The 1963 amendment litia” and made other changes in the sec- 
inserted the words “the State defense mi- ond sentence. 


§ 127-77. Promotion of marksmanship.—The Adjutant General is au- 
thorized to detail a commissioned officer of the North Carolina national guard 
or member of the State defense militia to promote rifle marksmanship among the 
State defense militia and the unorganized militia of the State. Such officer or 
member so detailed shall serve without pay and it shall be his duty to organize 
and supervise rifle clubs in schools, colleges, universities, clubs and other 
groups, under such rules and regulations as the Adjutant General shall prescribe 
and in such manner to make them, when duly organized, acceptable for member- 
ship in the National Rifle Association. Provided, that such duties and efforts 
shall in nowise interfere or conflict with clubs of schools or in nowise interfere 
or conflict with clubs of schools or units operating in R. O. T. C. or similar 
schools under the supervision of armed forces instructors. 

The Adjutant General may reimburse the officer, or member of the State defense 
militia, so detailed to promote rifle marksmanship, as aforesaid, for such expenses 
actually incurred, not to exceed the amount appropriated for such purpose by the 
General Assembly. (1937, c. 449; 1963, c. 1016, s. 2.) 


Editor’s Note. — The 1963 amendment and substituted “armed forces” for “army” 
inserted the references to “the State de- near the end of the first paragraph, and 
fense militia” in the first sentence, deleted “State defense militia” for ‘unorganized 
the words “of the unorganized militia” militia” in the second paragraph. 


near the beginning of the second sentence, 
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ARTICHE 7. 
Pay of Militia. 


§ 127-78. Rations and pay on service.—The militia of the State, both 
officers and enlisted men, when called into the service of the State, shall receive 
the same pay as when called or ordered into the service of the United States, 
and shall be rationed or paid the equivalent thereof. (1813, c. 850, s. 5, P. R.; 
R. C., c. 70, s, 84; Code, s. 3248; Rev., s. 4856; 1907, c. 316; 1917, c. 200, s. 
Rees 1s 080491935.) c.452%.1959° c. 2185-8, 2172) 

Editor’s Note.— 
The 1959 amendment rewrote this sec- 
tion. 


§ 127-79. Rate of pay for service.—The Governor may, whenever the 
public service requires it, order upon special or regular duty any officer or en- 
listed man of the national guard or naval militia, and the expenses and com- 
pensation therefor of such officer and enlisted man shall be paid out of the ap- 
propriations made to the Adjutant General’s Department. Such officer and en- 
listed man shall receive the same pay as officers and enlisted men of the same 
grade and like service of the regular service: but officers when on duty 
in connection with examining boards, efficiency boards, advisory boards, and 
ccurts of inquiry shall be allowed per diem and subsistence prescribed for law- 
ful State boards and commissions generally for such duty. Officers serving on 
general or special courts-martial shall receive the base pay of their rank. No 
staff officer who receives a salary from the State as such shall be entitled to any 
additional compensation other than actual and necessary expenses incurred while 
traveling upon orders issued by the proper authority. (1917, c. 200, s. 51; C. 
Sis) 6865; 1935, c. 451) 1949)-c: 1130;1s. 4 1959" C218 esas Peo s eel: 
Saal) 


Editor’s Note.— diem and subsistence prescribed for lawful 
The 1959 amendment deleted from the State boards and commissions generally.” 
second sentence the words “actual ex- The 1963 amendment substituted the 
penses and six dollars ($6.00) per diem,” word “service” for the words “army and 


and inserted in lieu thereof the words “per navy” in the second sentence. 


§ 127-82. Pay and care of soldiers injured in service.—A member 
of the national guard and militia who shall, when on duty or assembled there- 
for in case of riot, tumult, breach of peace, insurrection, or invasion, or to repel 
invasion or in aid of the civil authorities, receive any injury, or incur or con- 
tract any disease or illness, or disability as a result of disease or illness, by rea- 
son of such duty or assembly therefor, which shall temporarily incapacitate him 
from pursuing his usual business or occupation, shall during the period of such 
incapacity receive the actual necessary expenses for care and medicine and medi- 
cal attendance, and the pay of his grade or rank, to be paid out of the contingency 
and emergency fund, or such other fund as may be designated by law. (1917, c. 
200 Ree 4 GC). <8. 680851959, .6, 218.8419 o.:7630) 

Editor’s Note. — The 1959 amendments 
rewrote this section. 


ARTICLE 8. 
Privilege of Organized Militia. 


§ 127-86. When families of soldiers supported by county.—When any 
citizen of the State is absent on duty as a member of the national guard, State de- 
fense militia or naval militia, and his family are unable to support themselves 
during his absence, the board of commissioners of his county, on application, shall 
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make towards their maintenance such allowance as may be deemed reasonable. 
C1917, 65200, ;8abeGs Sig 8..68/3'5,1963,,.c,. 1019, 5, Ze) 


Editor’s Note. — The 1963 amendment 
inserted the words “State defense militia.” 


ARTICLE 9, 
Care of Military Property. 


§ 127-88. Property stored in warehouse.—All public military property 
of every description which may not be distributed among the units of the national 
guard or State defense militia according to law shall be stored and kept in the 
United States Property and Fiscal Officer for North Carolina Warehouse. Ovaye 
oP 200}is: 393: CASS Ss) 68755°1959.'c) 218,520; 1963, s. oa) 

Editor’s Note. — The 1959 amendment The 1963 amendment inserted the words 
rewrote this section. “or State defense militia.” 


§ 127-89: Repealed by Session Laws 1959, c. 218, s. 21. 


§ 127-90. Property kept in good order.—Every officer and enlisted man 
belonging to any unit equipped with public military property shall keep and pre- 
serve such property in good order; and for neglect to do so may be punished as 
a court-martial may direct. (1917, c. 200, s. 40; C. S., s. 6877; 1959, c. 218 s. 
een) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 127-91. Equipment and vehicles.—Equipment and vehicles issued by 
the Department of Defense to the national guard or State defense militia shail 
be used solely for military purposes, except in those specific cases where nonmili- 
tary use is authorized by the Department of Defense and/or the Governor. Nec- 
essary expense in maintaining such equipment and vehicles, not provided for by 
the federal government shall be a proper charge against funds appropriated for 
the national guard: Provided such expense shall be specifically authorized by 
the Governor and certified by the Adjutant General. (1917, c. 200, s. 41; C. S., 
BeOU, Gs ely Cn 120. 692 1999c. 218. 6°23". 1965,.c... 1019, s.-4:) 

Editor’s Note. — The 1959 amendment The 1963 amendment inserted the words 
rewrote this section. “or State defense militia.” 


§ 127-93. Replacement of lost or damaged property.—Whenever any 
military property issued to the national guard or State defense militia of the 
State shall have been lost, damaged, or destroyed, and upon report of a disin- 
terested surveying officer it shall appear that the loss, damage, or destruction 
of property was due to carelessness or neglect, or that its loss, damage or de- 
struction could have been avoided by exercise of reasonable care, the money 
value of such property shall be charged to the responsible officer or enlisted 
man, and the pay of such officers and enlisted men from both federal and State 
funds at any time accruing may be stopped and applied to the payment of any 
such indebtedness until same is discharged. (1917, c. 200, s. 43; C. S., s. 6880; 
LON Cpls Anes. ©. 31019 hon 5s) 


Editor’s Note. — The 1959 amendment  stroyed property, and made other changes. 
substituted “national guard” for “militia” The 1963 amendment inserted “or State 
in line two, omitted a provision as to lia- defense militia” near the beginning of the 


bility on bond for lost, damaged or de- _ section. 


§ 127-94. Injuring military property.—If any person shall wantonly or 
willfully injure or destroy any arms, equipment, or other military property of the 
State or the United States and refuse to make good such injury or loss, or shall 
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sell, dispose of, secrete, or remove the same with intent to sell or dispose there- 
of, he shall be fined not more than five hundred dollars ($500.00) or imprisoned 
not more than six months, or both. (1876-7, c. 272, s. 19; Code, s. 3274; Rev., s. 
Boa Cm eSeOCols 1950 8Ca21 Gas 255) 


Editor’s Note. — The 1959 amendment fine from one hundred to five hundred dol- 
inserted the words “or the United States’ lars. 
in line three and increased the maximum 


§ 127-95. Member of national guard or militia failing to return 
property.—If any member of the North Carolina national guard or State de- 
fense militia shall willfully fail to return any property of the State or the United 
States to the armory or other place of deposit, when notified by competent au- 
thority so to do, he shall be guilty of a misdemeanor and fined not exceeding 
fifty dollars, or imprisoned not exceeding thirty days. (Rev., s. 3537; C. S., s. 
Oboe oOo, Cw lL Gees o0.) 


Editor’s Note. — The 1963 amendment 
inserted “or State defense militia” near 
the beginning of the section. 


§ 127-97. Selling or embezzling arms or equipment.—lIf any person 
to whom shall be confided public arms and/or equipment shall sell, or in any man- 
ner embezzle the same, or any part thereof, or if any person shall purchase any 
of them, knowing them to be such, the person so offending shall be guilty of 
a misdemeanor. (1831, c. 45, s. 5; R. C., ¢. 89, s. 8; Code, s. 3556; Rev., s. 3542; 
Crp0s. 6884" 19592 218 Ss. 26.) 

Editor’s Note. — The 1959 amendment 
substituted “and/or equipment” for “or 
accouterments.” 


§ 127-98. Refusing to deliver military property on demand.—Every 
officer and enlisted man of the national guard or State defense militia, whenever 
and wherever he shall see or learn that any of the military property issued to the 
national guard or State defense militia is in the possession of any person other 
than in whose hands they may be placed for safekeeping, under the provisions 
of the law, shall make immediate demand for the same personally or in writing; 
and should such person refuse to deliver them to the officer and/or enlisted man 
he shall be guilty in like manner, and punished in like manner as for selling or 
embezzling military property. (1831, c. 45, s. 7: R. Ge chiSOol0 ada s: 
3558; Rev., s. 3540; C. S., s. 6885; 1959, c. 218, s. 27401263,reur1 01 OmsaiZes) 


Editor’s Note. — The 1959 amendment defense militia” twice near the beginning 
rewrote this section. of this section. 
The 1963 amendment inserted “or State 


§ 127-99: Repealed by. Session Laws 1959, c. 218, s. 28. 


ARTICLE 10, 
Support of Militia. 


§ 127-100. Requisition for federal funds.—The Governor shall make 
requisition upon the secretary of the appropriate service for such State allot- 
ment from federal funds as may be necessary for the support of the militia. (1917, 
c. 200, s. 23; C. S., s. 6887; 1921, c. 120, s. 10; 1963, c. L019 aa.) 

Editor’s Note. — The 1963 amendment 
substituted “secretary of the appropriate 
service” for “Secretary of War.” 
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§ 127-101. County appropriations. — The county commissioners may 
appropriate such sums of money to the various organizations of the national guard, 
State defense militia or naval militia in their counties and at such times as the 
board may deem proper. (1917, c. 200, s. 91; C. S., s. 6888; 1963, c. 1019, s. 9.) 


Editor’s Note. — The 1963 amendment 
inserted the words “State defense militia.” 


§ 127-102. Allowances made to different organizations and per- 
sonnel.—(a) There shall be allowed each year to the following officers, under 
rules and regulations prescribed by the Adjutant General, as follows: To general 
officers, and commanders of division, corps, groups, brigades, regiments, sepa- 
rate battalions, squadrons, or similar organizations, not to exceed two hundred 
and twenty-five dollars ($225.00); to commanding officers of companies, bat- 
teries, troops, detachments, and similar units not to exceed two hundred dollars 
($200.00) ; to executive officers, adjutants, plans and training officers, logistical 
officers and commissioned officers in comparable assignments in division, corps, 
groups, brigades, regiments, battalions, squadrons, and similar organizations, not 
to exceed two hundred dollars ($200.00). No officer shall be entitled to receive 
any part of the amounts named herein unless he has performed satisfactorily 
all duties required of him by law and regulations and has pursued such course 
of instruction as may from time to time be required. 


(b) There shall be allowed annually to each company, battery, troop, detach- 
ment and similar organizations federally recognized under regulations prescribed 
by the Defense Department in its tables of organization for the national guard, 
not to exceed the sum of three thousand dollars ($3,000.00), to be applied to the 
payment of armory rent, heat, lights, stationery, postage, printing and other 
necessary expenses of the organization, in accordance with rules and regulations 
prescribed by the Adjutant General. 


(c) There shall be allowed annually to the supply sergeant of each company, 
battery, troop, detachment, and similar organizations, the sum of one hundred 
dollars ($100.00). 


(d) All payments are to be made by the duly appointed budget officer in 
semiannual installments on the first day of July and the first day of January 
of each year; but no payment shall be made unless all training required by law 
and regulations are duly performed by all organizations named. No officer shall 
be entitled to receive any part of the amounts named herein unless he has per- 
formed satisfactorily all duties required of him by law and regulations and has 
pursued such course of instruction as may from time to time be required. 


(e) The commanding officer of all organizations participating in the appro- 
priations herein made shall render an itemized statement of all funds received 
from any source whatever for the support of their respective organizations in 
such manner and on such forms as may be prescribed by the Adjutant General. 
Failure on the part of any officer to submit promptly when due the financial 
statement of his organization will be sufficient cause to withhold all appropria- 
tions for such organizations. 

(f) There shall be allowed annually to each of the following federally recog- 
nized commands of the national guard not to exceed the sum of: One thousand 
dollars ($1,000.00) to headquarters of division or comparable commands; six 
hundred dollars ($600.00) to headquarters of corps, groups, brigades, or com- 
parable commands; and four hundred dollars ($400.00) to battalions, squadrons 
and similar organizations. This amount is to be applied to the payment of nec- 
essary administrative expenses of the headquarters in accordance with rules and 
regulations prescribed by the Adjutant General. (1917, c. 200, s. 97; 1919, c. 
SAD Ges Sep sisoe9 P1972 loves 120sisecdd se 1923008 24s 1924) GiGs 19273 Cr 227; 
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so 19492 ed S0r si5 e051 tc. 144 eer 1 9539ce 1246 1959 Bens Bee LOGS: 
7710205) 
Editor’s Note.— The 1963 amendment, effective July 1, 
The 1959 amendment substituted “De- 1963, rewrote this section. 
fense” for “War” in line three of subsection 
(b) and increased the amount named there- 
in from $1,500.00 to $3,000.00 


ARTICLE 11. 
General Provisions. 


§ 127-103. Reports of officers.—All officers of the national guard, the 
State defense militia, and the naval militia shall make such returns and reports 
to the Governor, Secretary of Defense, or to such officers as they may designate, 
at such times and in such forms as may from time to time be prescribed. (1917, 
eC es: Zl ee rel Oo aCe UL osm LO.) 

Editor’s Note. — The 1963 amendment  fense” in lieu of “Secretary of War, Sec- 
inserted the words “the State defense mi- retary of the Navy.” 
litia” and substituted “Secretary of De- 


§ 127-105. Orders, rules, regulations and Uniform Code of Military 
Justice applicable to militia when not in service of United States.— 
The national guard, State defense militia and naval militia, when not in the 
service of the United States, shall, except as to punishments, be governed by the or- 
ders, rules and regulations of the Adjutant General, regulations promulgated 
by the secretary of the appropriate service of the armed forces of the United 
States, and the Uniform Code of Military Justice, as amended from time to time. 
CLO E71 Ce 200 5.8.34 je GES Ais 10802 11063, Neal noua at 

Editor’s Note. — The 1963 amendment 
rewrote this section. 


§ 127-106.1. Power of arrest in certain emergencies.—In the event 
members of the North Carolina national guard or State defense militia are called 
out by the Governor pursuant to the authority vested in him by the Constitution, 
they shall have such power of arrest as may be reasonably necessary to accom- 
ae the ees for which they have been called out. (1959, c. 453; 1963, c. 

Sere kdiay 


Editor’s Note. — The 1963 amendment Quoted in Harriet Cotton Mills v. Local 
inserted the words “or State defense mi- Union No. 578, 251 N. C. 218 Sell Tee eas 
litia.”’ (2d) 457 (1959). 


§ 127-109. Protection of the uniform.—It shall be unlawful for any 
person not an officer or enlisted man in the armed forces of the United States 
to wear the duly prescribed uniform of the armed forces of the United States, 
or any distinctive part of such uniform, or a uniform any part of which is simi- 
lar to a distinctive part of the duly prescribed uniform of the armed forces of 
the United States; provided, that the foregoing provisions shall not be construed 
so as to prevent officers or enlisted men of the national guard or State defense 
militia from wearing, in pursuance of law and regulations, the uniform law- 
fully prescribed to be worn by such officers or enlisted men; nor to prevent 
members of the organization known as the Boy Scouts of America, or the naval 
militia, or such other organizations as the Secretary of Defense may designate, 
from wearing their prescribed uniforms; nor to prevent persons who in time 
of war have served honorably as officers of the armed forces of the United States, 
regular or volunteer, and whose most recent service was terminated by an hon- 
orable discharge, mustered out, or resignation, from wearing, upon occasions of 
ceremony, the uniform of the highest grade they have held by brevet or other 
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commission in such regular or volunteer service; nor to prevent any person who 
has been honorably discharged from the armed forces of the United States, regu- 
lar or volunteer, from wearing his uniform from the place of his discharge to 
his home within three (3) months after his discharge; nor to prevent the mem- 
bers of military societies composed entirely of honorably discharged officers and 
enlisted men, or both, of the armed forces of the United States, regular or vol- 
unteer, from wearing, upon occasions of ceremony, the uniform duly prescribed 
by such societies to be worn by members thereof; nor to prevent the instructors 
and members of the duly organized cadet corps of a State university, State col- 
lege, or public high school offering a regular course in military instruction from 
wearing the uniform duly prescribed by the authorities of such university, col- 
lege, or public high school for wear by the instructors and members of such cadet 
corps; nor to prevent the instructors and members of a duly organized cadet 
corps of any other institution of learning offering a regular course in military in- 
struction, and at which an officer or enlisted man of the armed forces of the 
United States is lawfully detailed for duty as instructor in military science and 
tactics, from wearing the uniform duly prescribed by the authorities of such in- 
stitution of learning for wear by the instructors and members of such cadet 
corps; nor to prevent civilians attendant upon a course of military or naval in- 
struction authorized and conducted by the military or naval authorities of the 
United States from wearing, while in attendance upon such course of instruc- 
tion, the uniform authorized and prescribed by such military or naval authori- 
ties for wear during such course of instruction; nor to prevent any person from 
wearing the uniform of the armed forces of the United States in any playhouse 
or theater, or in moving-picture films while actually engaged in representing 
therein a military or naval character not tending to bring discredit or reproach 
upon the armed forces of the United States: Provided further that the uniform 
worn by officers or enlisted men of the national guard, or State defense militia, 
or by the members of the military societies, or the instructors and members of 
the cadet corps referred to in the preceding proviso, shall include some distinctive 
mark or insignia to be prescribed by the Secretary of Defense to distinguish such 
uniforms from the uniforms of the armed forces of the United States; and provided 
further, that the members of the military societies and the instructors and members 
of the cadet corps hereinbefore mentioned shall not wear the insignia of rank pre- 
scribed to be worn by the officers of the armed forces of the United States, or any 
insignia of rank similar thereto. Any person who offends against the provisions of 
this section, shall on conviction be punished by a fine not exceeding fifty dollars 
($50.00), or by imprisonment not exceeding thirty (30) days, or by both such 
fine and imprisonment, (1921, c. 120, s. 12; C. S., s. 6895(a); 1963, c. 1017.) 


Editor’s Note. — The 1963 amendment inserted “or State defense militia” at two 
substituted “armed forces of the United places in the section. It also substituted 
States” for “United States army, navy or “Secretary of Defense” for “Secretary of 


marine corps” throughout this section and War” at two places in the section. 


ARTICLE 12, 
State Defense Militia. 


§ 127-111. Authority to organize and maintain state defense mi- 
litia of North Carolina.—(a) The Governor is authorized, subject to such 
regulations as the Secretary of Defense may prescribe, to organize such part of 
the unorganized militia as a State force, for discipline and training, into com- 
panies, battalions, regiments, brigades or similar organizations, as may be deemed 
necessary for the defense of the State; to maintain, uniform, and equip such mili- 
tary force within the appropriation available; to exercise discipline in the same 
manner as is now or may be hereafter provided by the State laws for the na- 
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tional guard; to train such force in accordance with training regulations issued 
by the Secretary of Defense. Such military force shall be subject to the call or 
order of the Governor to execute the law, suppress riots or insurrections, or to 
repel invasion, as may now or hereafter be provided by law for the national 
guard or for the State militia. 

(b) Such military force shall be designated as the “North Carolina State 
defense militia” and shall be composed of personnel of the unorganized militia 
as may volunteer for service therein or drafted as provided by law. To be eli- 
gible for service in an enlisted status, a person must be at least seventeen years 
of age and under fifty years of age, or under sixty-four years of age and a 
former member of the armed forces of the United States. To be eligible for serv- 
ice as an officer, a male must be at least eighteen years of age and under sixty- 
four, and a female at least twenty-one years of age and under sixty-four. The 
force and its personnel shall be additional to and distinct from the national guard 
organized under existing law. A person may not become a member of the de- 
fense militia established under this section, if a member of a reserve component 
of the armed forces. 

(c) The Governor is hereby authorized: To prescribe rules and regulations 
governing the appointment of officers, the enlistment ot other personnel, the or- 
ganization, administration, equipment, discipline and discharge of the personnel 
of such military force; to requisition from the Secretary of Defense such arms 
and equipment as may be in possession of and can be spared by the Depart- 
ment of Defense; and to furnish the facilities of available armories, equipment, 
State premises and property, for the purpose of drill and instruction. 

(d) Such force shall not be called, ordered, or in any manner drafted, as 
such, into the military service of the United States, but no person shall by reason 
of membership therein, be exempt from military service under any federal law. 

(e) The Governor is hereby authorized to transfer to the benefit of the State 
defense militia any available and unexpended funds which he shall find neces- 
sary for its use from any appropriations to the national guard by the General 
Assembly, and for the same purpose to allot moneys from the Contingency and 
Emergency Fund with the concurrence of the Council of State. Upon disbandment 
of the State defense militia any moneys or balance to the credit of any unit of 
this oranization shall be paid into the State Treasury for the benefit of the 
national guard, and all property, clothing, and equipment belonging to the State 
shall be transferred to the account of the national guard for disposition in ac- 
cordance with the best interests of the State and as deemed advisable by the 
Governor. Upon disbandment of any unit of the State defense militia prior to 
the disbandment of the entire organization, the Governor is authorized to di- 
rect the transfer of any State property or balance of funds of the disbanded unit 
to any other unit, including any new unit or units organized to fill vacancies, or 
otherwise, as the Governor may direct. 

(f) The North Carolina State defense militia shall be subject to the military 
laws of the State not inconsistent with or contrary to the provisions contained 
in this article with the following exceptions: 

The provisions of §$§ 127-84, 127-85, and 127-102, as amended, shall not be 
applicable to the personnel and units of the State defense militia. 

(g) There shall be allowed annually to each unit or company of the State de- 
fense militia such funds as may be necessary to be applied to the payment of 
armory rent, heat, light, stationery, printing, and other expenses. The allowance 
to each unit annually shall not exceed three thousand dollars ($3,000.00). 

(h) All payments are to be made by the Adjutant General in accordance 
with State laws in semiannual installments on the first day of July and the first 
day of January of each year, but no payment shall be made unless all drills 
and duties required by law are duly performed by all organizations named. 
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(i) The commanding officer of each organization participating in the appro- 
priation herein named shall render an itemized statement of all funds received 
from any source whatsoever for the support of the organization in such manner 
and on such forms as may be prescribed by the Adjutant General. Failure on the 
part of any officer to submit promptly, when due, the financial statement of his 
organization will be sufficient cause to withhold all appropriations for the or- 
ganization. (1941, c. 43; 1943, c. 166; 1945, c. 209, s. 1; c. 835; 1957, c. 1083 ; 
1963; c. 1016, ‘s. 1.) 


Editor’s Note.— tion and changed the article heading from 
The 1963 amendment rewrote this sec- “State Guard” to “State Defense Militia.” 


§ 127-111.1. State defense militia cadre.—(a) The Governor is au- 
thorized: To organize and regulate part of the unorganized militia as a State de- 
fense militia cadre in units or commands which he may deem necessary to pro- 
vide a cadre for an active State defense militia; to prescribe regulations for the 
maintenance of the property and equipment of the cadre, for the exercise of its 
discipline, and for its training and duties. 

(b) The cadre shall be designated the “North Carolina State defense militia 
cadre” and shall be composed of a force of officers and enlisted personnel raised 
by appointment of the Governor, or otherwise, as may be provided by law. Per- 
sonel of the cadre shall serve without pay. The Adjutant General may reimburse 
cadre members for expenses actually incurred, not to exceed the amount appro- 
priated and authorized for such purposes by the General Assembly. 


(c) The Governor’s authority hereunder shall not be subject to regulations pre- 
scribed by the Secretary of Defense. Age and membership requirements for the 
State defense militia generally, as set forth in G. S. 127-111, shall apply. The 
training of the cadre need not be in accordance with training regulations issued 
by the Department of Defense. The provisions of § 127-111 (c), (d), (g), and 
(h) shall apply. 

(d) The total authorized strength of the cadre, its authorized officer and en- 
listed strength, the composition of each of its units or commands, and the allo- 
cation of cadre units or commands among the counties, cities, and towns of the 
State, shall be as prescribed by the Governor in suitable regulations enforced 
through the Adjutant General, or as otherwise provided by law. 

(e) The duties of the State defense militia cadre shall be as ordered and di- 
rected by the Governor from time to time, or in regulations, and may include au- 
thority to take charge of armories and other military installations and real prop- 
erties used by the North Carolina national guard, together with such other prop- 
erty as the regulations may provide, when and if the North Carolina national 
guard, or any part thereof, may be inducted into the service of the United States, 
or, for any extended period of time, may be absent on any duty from its home 
station. In addition, the cadre shall have duties appropriate to the organization, 
maintenance, and training of a military cadre to act as a nucleus for the organ- 
ization of an active State defense militia whenever the necessity may arise. (1963, 
c. 1016, s. 1.) 


ARTICLE 13, 
Municipal and County Aid for Construction of Armory Facilities. 


§ 127-113. Authority to raise funds when issuance of bonds and 
levy of tax for payment subject to approval at election.—Counties and 
municipalities are hereby authorized to borrow money and issue and sell bonds 
and notes and to raise by taxation and otherwise, sufficient moneys to carry out 
the purpose of this article. The principal and interest on such bonds and notes 
as may be issued may be paid from general or other available funds of the county 
or municipality concerned; and, if necessary, the governing boards may levy 
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sufficient taxes to raise funds to meet appropriations and to meet payments of 
principal and interest on such bonds or notes which may be issued hereunder. 
Taxes may be levied by the governing body of any county or municipality of 
the State for the special purpose of this article, for which special approval is 
hereby given. Counties may issue and sell such bonds or notes under the provi- 
sions of the County Finance Act, and municipalities may issue and sell such 
bonds or notes under the provisions of the Municipal Finance Act. The issuance 
of such bonds and the levy of a tax for the payment of the principal thereof 
and interest thereon shall be subject to the approval thereof by a majority of 
the qualified voters of the county or municipality concerned voting at an elec- 
tion held for such purpose if required by the Constitution or if required pur- 
suant to the provisions of the County Finance Act or the Municipal Finance Act, 
but such approval at an election shall not be necessary if not required by the 
Constitution or pursuant to the provisions of the County Finance Act or the 
Municipal Finance Act. (1955, c. 1181, s. 2; 1961, c. 1042.) 
Editor’s Note.—The 1961 amendment 
added the last sentence. 


Chapter 128. 
Offices and Public Officers. 


Article 1. Article 3. 
General Provisions. Retirement System for Counties, Cities 
Sec. and Towns. 
128-15.2. Appointment of acting heads of Sec. 
certain agencies. 128-29.1. Authority to invest in certain 


common and preferred stocks. 
128-37.1. Membership of employees of 
county welfare department. 


ARTICLE 1. 
General Provisions. 


§ 128-15.2. Appointment of acting heads of certain agencies.—In 
every case where a State board or commission is authorized by statute to appoint 
the executive head of a State agency or institution, that board or commission 
may appoint an acting executive head of that agency or institution to serve 

(1) During the physical or mental incapacity of the regular holder of the 
office to discharge the duties of his office, 

(2) During the continued absence of the regular holder of the office, or 

(3) During a vacancy in the office and pending the selection and qualifica- 
tion of a person to serve for the unexpired term. 

An acting executive head of a State agency or institution appointed in ac- 
cordance with this section may perform any act and exercise any power which a 
regularly selected holder of such office could lawfully perform and exercise. All 
powers granted to an acting executive head of a State agency or institution un- 
der this section shall expire immediately 

(1) Upon the termination of the incapacity of the officer in whose stead 
he acts, 

(2) Upon the return of the officer in whose stead he acts, or 

(3) Upon the selection and qualification of a person to serve for the un- 
expired term. 

Each State board or commission may determine (after such inquiry as it 
deems appropriate) that the executive head of a State agency or institution 
whom it is authorized by statute to appoint is physically or mentally incapable 
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of performing the duties of his office. Each such board or commission may also 
determine that such incapacity has terminated. (1959, c. 284, s. 1.) 


Editor’s Note.—Section 3 of the act in- this act shall be deemed to repeal G. S. 
serting this section provides: ‘““Nothing in 128-39.” 


ARTICLE 2. 
Removal of Unfit Officers. 


§ 128-16. Officers subject to removal; for what offenses. — Any 
judge or prosecuting attorney of any court inferior to the superior court; any 
justice of the peace, any sheriff, police officer, or constable, shall be removed 
from office by the judge of the superior court, resident in or holding the courts 
cf the district where said officer is resident upon charges made in writing, and 
hearing thereunder, for the following causes: 

(1) For willful or habitual neglect or refusal to perform the duties of his 
office. 

(2) For willful misconduct or maladministration in office. 

(3) For corruption. 

(4) For extortion. 

(5) Upon conviction of a felony. 

(6) For intoxication, or upon conviction of being intoxicated. (P. L. 1913, 
Cl sae) ISIC RC oo eae, SarolUa. 1959,6c., 12867 1961, ¢ 


ed Be 
Editor’s Note. — The 1959 amendment the introductory paragraph. 
inserted “any justice of the peace” in the Cited in Swain v. Creasman, 255 N. C. 
introductory paragraph. 546, 122 S. E. (2d) 358 (1961). 


The 1961 amendment made changes in 


§ 128-17. Petition for removal; county attorney to prosecute. 


Cited in Swain v. Creasman, 255 N. C. 
546, 122 S. E. (2d) 358 (1961). 


ARTICLE 3. 
Retirement System for Counties, Cities and Towns. 


§ 128-21. Definitions. 

(2) “Employer” shall mean any county, incorporated city or town, the 
light and water board or commission of any incorporated city or 
town, the board of alcoholic control of any county or incorporated 
city or town, the North Carolina League of Municipalities, the State 
Association of County Commissioners, county and/or city airport au- 
thorities, housing authorities created and operated under and by 
virtue of chapter 157 of the General Statutes, redevelopment com- 
missions created and operated under and by virtue of article 37, 
chapter 160 of the General Statutes, county and/or city or regional 
libraries, county and/or city boards of health, district boards of 
health, any other separate, local governmental entity, and the retire- 
ment system. 

(23) “Year” shall mean the regular fiscal year beginning July 1, and end- 
ing June 30 in the following calendar year unless otherwise defined 
by regulation of the board of trustees. (1939, c. 390, s. 1; 1941, c. 
B57.e.)  1943,7c. 535 ¥ 1945, 6.526, s. 1; 1947,'c: 833, ss..1, 25 108, 
c. 231, ss. 1, 2; 1949, c. 1015; 1959, c. 491, ss. 1, 2; 1961, c. 515, s. 5.) 

Local Modification—By virtue of Ses- 128-22, 128-26 to 128-30 and 128-36. 
sion Laws 1959, c. 599, the county of On- Editor’s Note.— 
slow shall be stricken from Local Modifi- The 1959 amendment rewrote subdi- 
cation under this section and under §§ visions (2) and (23). 
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The 1961 amendment inserted near the Session Laws 1959, c. 599 made this 
end of subdivision (2) the words “any other article applicable to Onslow County and 
separate, local governmental entity.” validated all acts done with respect to 


As only subdivisions (2) and (23) were matters covered by Session Laws 1945, c. 
changed by the amendments the rest of 526. 
the section is not set out. 


§ 128-22. Name and date of establishment.—A retirement system is 
hereby established and placed under the management of the board of trustees for 
the purpose of providing retirement allowances and other benefits under the pro- 
visions of this article for employees of those counties, cities and towns or other 
eligible employers participating in the said retirement system. Following the 
filing of the application as provided in § 128-23 (c), the board shall set a date, 
effective the first day of a calendar quarter, not more than ninety days there- 
after, as of which date participation of the employer may begin, which date shall 
be known as the date of participation for such employer: Provided, that in the 
judgment of the board of trustees an adequate number of persons have indicated 
their intention to participate; otherwise at such later date as the board of trustees 
may set. 

It shall have the power and privileges of a corporation and shall be known as 
the “North Carolina Local Governmental Employees’ Retirement System,” and 
by such name all of its business shall be transacted, all of its funds invested, and 
all of its cash and securities and other property held. (1939, c. 390, s. 2; 1941, 
© 9557, $1257 1943) Gr5o5* 1945) x7 526,"S, 2ael 900s Cea eo 

Editor’s Note.— 

The 1959 amendment rewrote the sec- 
ond sentence down to the proviso. 


§ 128-24. Membership. 

(1a) Should any member in any period of six consecutive years after be- 
coming a member be absent from service more than five years, or 
should he withdraw his accumulated contributions, or should he be- 
come a beneficiary or die, he shall thereupon cease to be a member. 


(4) a. Notwithstanding any other provision of this chapter, any mem- 
ber who separates from service prior to the time he shall have 
attained the age of sixty years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 
fifty-five years, for any reason other than death or retirement 
for disability as provided in G. S. 128-27, subsection (c), after 
completing twenty or more years of creditable service, and 
who leaves his total accumulated contributions in the Retire- 
ment System, shall have the right to retire on a deferred re- 
tirement allowance upon the date he shall have attained the age 
of sixty years, or if a uniformed policeman or fireman upon 
the date he shall have attained the age of fifty-five years; pro- 
vided that such member may retire only upon written appli- 
cation to the board of trustees setting forth at what time, not 
less than thirty days nor more than ninety days next following 
the date of filing such application, he desires to be retired. 
Such deferred retirement allowance shall be computed in ac- 
cordance with the provisions of G. S. 128-27, subsection (b), 
paragraphs (1), (2) and (3). 

b. In lieu of the benefits provided in paragraph a of this subdivi- 
sion (4), any member who separates from service prior to the 
time he shall have attained the age of sixty years, or if a uni- 
formed policeman or fireman prior to the time he shall have 
attained the age of fifty-five years, for any reason other than 
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death or retirement for disability as provided in G, S. 128-27, 
subsection (c), after completing thirty or more years of cred- 
itable service, and who leaves his total accumulated contri- 
butions in the Retirement System, may elect to retire on an 
early retirement allowance; provided that such a member may 
so retire only upon written application to the board of trustees 
setting forth at what time, not less than thirty days nor more 
than ninety days next following the date of filing such appli- 
cation, he desires to be retired; provided further that such ap- 
plication shall be duly filed within sixty days following the date 
of such separation. Such early retirement allowance so elected 
shall be the actuarial equivalent of the deferred retirement 
allowance otherwise payable at the attainment of age sixty 
years, or if a uniformed policeman or fireman at the attainment 
of age fifty-five years, upon proper application therefor. 

c. Should an employee who retired on an early retirement allow- 
ance be restored to service prior to the time he shall have at- 
tained the age of sixty years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 
fifty-five years, his allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shall con- 
tribute thereafter at the uniform contribution rate for his class 
member. Upon subsequent retirement, he shall be entitled to 
an allowance computed, subject to the provisions of chapter 
128, in accordance with such rules and regulations as the 
board of trustees may establish and promulgate as provided in 
G. S. 128-28; provided that, should such restoration occur on 
or after the time he shall have attained the age of fifty-five 
years, or if a uniformed policeman or fireman after the time he 
shall have attained the age of fifty years, his pension upon sub- 
sequent retirement shall not exceed the sum of the pension 
which he was receiving immediately prior to his last restora- 
tion and the pension that he would have received on account 
of his service since his last restoration had he entered service 
at the time as a new entrant. (1939, c. 390, s. 4; 1941, c. 357, 
Sips 81940cerei0l 109101311951, 2c: 274; s,.)29,1955, c. 1153, 
s. 2; 1957, c. 854; 1959, c. 491, s. 4; 1961, c. 515, s- 1.) 


Editor’s Note.— proviso to the first sentence and also delet- 
The 1959 amendment inserted subdivi- ing a former last sentence. 
sion (1a). As the rest of the section was rot af- 


The 1961 amendment changed paragraph fected by the amendments it is not set out. 
a of subdivision (4) by deleting a former 


§ 128-27. Benefits. 


(b) Service Retirement Allowances of Persons Retiring before July 1, 1959. 
—Upon retirement from service before July 1, 1959, a member shall receive a 
service retirement allowance which shall consist of: 


(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 

(Z) A pension equal to the annuity allowable at the age of sixty years or at 
the actual age at retirement if prior thereto, computed on the basis of 
contributions made prior to the attainment of age sixty; and 

(3) If he has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the annuity which would have been 
provided at the age of sixty years (60), or at the actual age of retire- 
ment if prior thereto, by twice the contributions which he would have 
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made during such period of service had the system been in operation 
and he contributed thereunder at the rate of five per centum (5%) 
of his compensation if such certificate is a Class A certificate, or at the 
rate of four per centum (4%) of his compensation if such certificate 
is a Class B certificate, or at the prior service benefit percentage rate 
specified therein if such certificate is a Class C certificate. 


(b1) Service Retirement Allowances of Persons Retiring on or after July 1g 
1959.—Upon retirement from service on or after July 1, 1959, a member shall 
receive a service retirement allowance which shall consist of: 


(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement; and 
(2) A pension equal to the annuity allowable at the age of sixty-five years 
or at his retirement age, whichever is the earlier, on the basis of 
contributions made prior to such earlier age; and 
(3) If he has a prior service certificate in full force and effect, an additional 
pension which shall be equal to (the sum of) the annuity which would 
have been provided at the age of sixty-five years, or at the earlier 
age of retirement if prior thereto, by twice the contributions which 
he would have made during such period of service had the system 
been in operation and he contributed thereunder at the rate of 
a. Six and twenty-five hundredths per centum (6.25%) of his 
compensation if such certificate is a Class A certificate, or 
b. Five per centum (5%) of his compensation if such certificate 
is a Class B certificate, or 
c. Four per centum (4%) of his compensation if such certificate 
iswas Class. C) certilicates 


(d) Allowance on Disability Retirement—Upon retirement for disability a 
member shall receive a service retirement allowance, if he has attained the age 
of sixty years, otherwise he shall receive a disability retirement allowance which 
shall consist of: 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of the retirement; 

(2) A pension equal to seventy-five per centum of the pension that would 
have been payable upon service retirement at the age of sixty-five years 
had the member continued in service to the age of sixty-five years 
without further change in compensation; and 

(f) Return of Accumulated Contributions——Should a member cease to be an 
employee except by death or retirement under provisions of this chapter, he 
shall be paid upon his request the sum of his contributions and one half of the 
accumulated interest thereon; provided that, if the member at the time of sepa- 
ration from service shall have attained the age of sixty years or is otherwise en- 
titled to a retirement allowance under this chapter, he shall be paid the amount 
of his accumulated contributions plus the full amount of his accumulated regular 
interest thereon, Upon payment of such sum his membership in the system shall 
cease and, if he thereafter again becomes a member, no credit shall be allowed 
for any service previously rendered; and such payment shall be in full and com- 
plete discharge of any rights in or to any benefits otherwise payable hereunder. 
Should a member or a former member die before retirement the amount of his 
accumulated contributions standing to the credit of his individual account shall 
be paid to his estate or to such person as he shall have nominated by written 
designation, duly executed and filed with the board of trustees. Notwithstanding 
any other provision of chapter 128, there shall be deducted from any amount 
otherwise payable hereunder any amount due any participating employer by the 
member by reason of any outstanding overpayment of salary or by reason of the 
embezzlement of fees collected by the member for any participating employer ; 


106 


§ 128-27 1963 CuMULATIVE SUPPLEMENT § 128-27 


provided that, notwithstanding any other provisions of this chapter, even if the 
member fails to demand the return of his accumulated contributions within ninety 
days from the day he ceases to be an employee, any amount due such participating 
employer by reason of any outstanding overpayment of salary or embezzlement 
of fees shall be paid to such participating employer upon demand ; provided, fur- 
ther, that such participating employer shall have notified the executive secretary 
of any amount so due and that the Retirement System shall have no liability for 
amounts so deducted and transmitted to such participating employer nor for any 
failure by the Retirement System for any reason to make such deductions. 


(g) Optional Allowance.—With the provision that no optional election shall be 
effective in case the beneficiary dies within thirty days after retirement and prior 
to his attainment of age sixty-five or within thirty days after the date such election 
is made if such date is after his attainment of age sixty-five, until the first pay- 
ment on account of any benefit becomes normally due, any member may elect 
to receive his benefit in a retirement allowance payable throughout life, or he may 
elect to receive the actuarial equivalent of such retirement allowance in a reduced 
allowance payable throughout life under the provisions set forth in Option one, 
two or three below. Neither the election of Option two or three nor the nomi- 
nation of the person thereunder may be revoked or changed by the member after 
such option election has become effective, but if such person nominated dies prior 
to the date the first payment of such benefit becomes normally due the election 
shall thereby be revoked. Any member dying in service after his optional election 
has become effective shall be presumed to have retired on the date of his death. 


Option one. If he dies before he has received in annuity payments the present 
value of his annuity as it was at the time of his retirement, the balance shall be 
paid to his legal representatives or to such person as he shall nominate by 
written designation duly acknowledged and filed with the board of trustees; or 

Option two. Upon his death his reduced retirement allowance shall be con- 
tinued throughout the life of and paid to such person as he shall nominate by 
written designation duly acknowledged and filed with the board of trustees at 
the time of his retirement; or 

Option three. Upon his death, one half of his reduced retirement allowance 
shall be continued throughout the life of, and paid to such person as he shall 
nominate by written designation duly acknowledged and filed with the board of 
trustees at the time of his retirement; or 

Option four. Adjustment of Retirement Allowances for Social Security Bene- 
fits—Until the first payment on account of any benefit becomes normally due, 
any member may elect to convert his benefit otherwise payable on his account 
after retirement into a retirement allowance of equivalent actuarial value of such 
amount that, with his benefit under Title II of the Federal Social Security Act, 
he will receive, so far as possible, approximately the same amount per year 
before and after he attains age sixty-five (65). A member who makes an elec- 
tion in accordance with this option shall be deemed to have made a further elec- 
tion of Option one above. 

(h) Until June 30, 1951, all benefits payable to or on account of any bene- 
ficiary retired before such date shall be computed on the basis of the provisions 
of chapter 128 as they existed at the date of establishment of the Retirement 
System. On and after July 1, 1951, all such benefits shall be adjusted to take 
into account, under such rules as the board of trustees may adopt, the provisions 
of chapter 128 and all amendments thereto in effect on July 1, 1951, and no 
further contributions on account of such adjustments shall be required of such 
beneficiaries. ‘The board of trustees may authorize such transfers of reserves 
between the funds of the Retirement System as may be required on account of 
such adjustments. 

(i) No action shall be commenced against the State on the Retirement System 
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by any retired member or beneficiary respecting any deficiency in the payment of 
benefits more than three years after such deficient payment was made, and no 
action shall be commenced by the State or the Retirement System against any 
retired member or former member or beneficiary respecting any overpayment of 
benefits or contributions more than three years after such overpayment was made. 
(1939, c. 390, s. 7; 1945, c. 526, s. 4; 1951, c. 274, ss. 4-6; 1955, c. 1153, ss. 4-6; 
1957, c. 855, ss. 1-4; 1959, c. 491, ss. 5-8; 1961, c. 515, ss. 2, 6, 7.) 


Editor’s Note. — The 1959 amendment 
rewrote the introductory paragraph of 
subsection (b), inserted subsection (b1), 
struck out the first sentence of subsection 
(f) and inserted the first two sentences in 
lieu thereof. The amendment struck out 
the subject matter of former “Option 
four” of subsection (g) and inserted in lieu 
thereof the subject matter of former sub- 
section (h). It also redesignated former 
subsection (i) as (h). 


The 1961 amendment substituted “sixty- 
five” for “sixty” in lines two and three of 
subdivision (2) of subsection (d), and de- 
leted former subdivision (3) therefrom. It 
also added the proviso to the present first 
sentence of subsection (f), rewrote the last 
sentence of subsection (f) and added pres- 
ent subsection (i). 

As subsections (a), (c) and (e) were not 
affected by the amendments they are not 
set out. 


§ 128-28. Administration and responsibility for operation of Sys- 
tem. 

(c) Members of Board—The board shall consist of the board of trustees of 
the Teachers’ and State Employees’ Retirement System, and two local govern- 
mental officials designated by the Governor. One local governmental official shall 
be a mayor, a member of the governing body, or a full-time officer of a city or 
town participating in the Retirement System, and one local governmental official 
shall be a county commissioner or a full-time officer of a county participating in 
the Retirement System. The Governor shall designate these two local govern- 
mental officers on April 1 of years in which an election is held for the office of 
Governor, or as soon thereafter as possible, and the two local governmental offi- 
cials designated by the Governor shall serve on the board in addition to the regu- 
lar duties of their city, town, or county office: Provided that if for any reason 
any local governmental official so designated vacates the city, town, or county 
office which he held at the time of this designation, the Governor shall designate 
some other local governmental official to serve until the next regular date for the 
designation of local governmental officials to serve on the board. 

(e) Oath.—Each trustee other than the ex officio members shall, within ten 
days after his appointment, take an oath of office, that, so far as it devolves upon 
him, he will diligently and honestly administer the affairs of the said board, and 
that he will not knowingly violate or willingly permit to be violated any of the 
provisions of law applicable to the Retirement System. Such oath shall be sub- 
scribed to by the member making it, and certified by the officer before whom it 
is taken, and immediately filed in the office of the Secretary of State: Provided, 
that where a local governmental official designated by the Governor has taken an 
oath of office in connection with the local governmental office that he holds, the 
oath for his local governmental office shall be deemed to be sufficient, and he 


shall not be required to take the oath hereinabove provided. 
(1961). 3051 5 dee'3,.4,) 


Editor’s Note.— 
The 1961 amendment rewrote subsection 
(c) and added the proviso to subsection (e). 


As only subsections (c) and (e) were af- 
fected by the amendment the rest of the 
section is not set out. 


§ 128-29. Management of funds.—(a) Vested in Board of Trustees.— 
The board of trustees shall be the trustee of the several funds created by this 
article as provided in G. S. 128-30, and shall have full power to invest and rein- 


vest such funds in any of the following: 


(1) Obligations of the United States or obligations fully guaranteed both 


as to principal and interest by 
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(2) Obligations of the Federal Intermediate Credit Banks, Federal Home 
Loan Banks, Federal National Mortgage Association, Banks for Co- 
operatives, and Federal Land Banks; 

(3) Obligations of the State of North Carolina; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties and special districts in North 
Carolina ; 

(6) Obligations of any corporation within the United States if such obli- 
gations bear either of the three highest ratings of at least two nation- 
ally recognized rating services; and 

(7) Notes secured by mortgages on real estate located within the State of 
North Carolina and insured by the Federal Housing Commissioner, 
or his successor or assigns, or in debentures issued by such Commis- 
sioner, which are guaranteed as to principal and interest by the United 
States or by the Federal Housing Administration, an agency of the 
United States Government, or by some other agency of the United 
States Government. 

(8) Shares of any building and loan association organized under the laws 
of this State or of any federal savings and loan association having its 
principal office in this State, to the extent that such investment is 
insured by the federal government or an agency thereof. 


Subject to the limitations set forth above, said trustees shall have full power 
to hold, purchase, sell, assign, transfer and dispose of any of the securities and 
investments in which any of the funds created herein shall have been invested, as 
well as the proceeds of said investments and any moneys belonging to said funds. 


G1 ObU ey elileies, au" APOE TC 7s) 


Editor’s Note.— “two” in line two of subdivision (6) and 
The 1959 amendment added subdivision rewriting subdivision (7). As only this 
(8) of subsection (a). subsection was changed the rest of the 


The 1961 amendment changed subsec- section is not set out. 
tion (a) by substituting “three” for 


§ 128-29.1. Authority to invest in certain common and preferred 
stocks.—In addition to all other powers of investment, the board of trustees, 
within the limitations set forth in this section, is also authorized to invest Re- 
tirement System funds in stocks, preferred or common, issued or guaranteed by a 
corporation created or existing under the laws of the United States or any state, 
district, or territory thereof, provided ; 


(1) That for a period of five fiscal years for which the necessary statistical 
data are available next preceding the date of investment, such corpo- 
ration as disclosed by its published fiscal annual statements shall have 
had an average annual net income plus its average annual fixed 
charges (as herein used, fixed charges shall mean interest on funded 
or unfunded debt, contingent interest charges, amortization of debt 
discount and expense and rentals for leased property and, in the case 
of consolidated earnings statements of parent and subsidiary corpora- 
tions shall include all fixed charges and preferred dividend require- 
ment, if any, of the subsidiaries) at least equal to one and one-half 
times the sum of its average annual dividend requirement for pre- 
ferred stock and its average annual fixed charges for the same period; 
however, during neither of the last two years of such period shall the 
sum of its annual net income and its annual fixed charges have been 
less than one and one-half times the sum of its dividend requirements 
for preferred stock and its fixed charges for the same period ; 

(2) That oy corporation shall have no arrears of dividends on its preferred 
stock ; 


109 


§ 128-29.1 GENERAL STATUTES OF NorTH CAROLINA § 128-29.1 


(3) That such common stock is registered on a national securities exchange 
as provided in the Federal Securities Exchange Act, but such regis- 
tration shall not be required of the following stocks: 

a. The common stock of a bank which is a member of Federal De- 
posit Insurance Corporation and has capital funds, repre- 
sented by capital, surplus and undivided profits, of at least 
twenty million dollars ($20,000,000.00) ; 

b. The common stock of a life insurance company which has capital 
funds represented by capital, special surplus funds and unas- 
signed surplus, of at least fifty million dollars ($50,000,000.00) ; 

c. The common stock of a fire or casualty insurance company, or a 
combination thereof, which has capital funds represented by 
capital, net surplus and voluntary reserves, of at least fifty 
million dollars ($50,000,000.00) ; 

(4) That the preferred stock of such corporation, if any be outstanding, 
shall qualify for investment under this section ; 

(5) That such corporation, having no preferred stock outstanding, shall 
have had earnings for the five fiscal years next preceding the date of 
investment of at least twice the interest on all mortgages, bonds, de- 
bentures, and funded debts, if any, after deduction of the proper 
charges for replacements, depreciation, and obsolescence; 

(6) That such corporation shall have paid a cash dividend on its common 
stock in each year of the ten-year period next preceding the date of 
investment and the aggregate net earnings available for dividends on 
the common stock of such corporation for the whole of such period 
shall have been at least equal to the amount of such dividends paid; 

(7) That in applying the earnings test under this section to any issuing, as- 
suming, or guaranteeing corporation, where such corporation shall 
have acquired its property or any substantial part thereof within a 
five-year period immediately preceding the date of investment by con- 
solidation, merger, or by the purchase of all or a substantial portion 
of the property of any other corporation or corporations, or shall have 
acquired the assets of any unincorporated business enterprise by pur- 
chase or otherwise, net income, fixed charges and preferred dividends 
of the several predecessor or constituent corporations or enterprises 
shall be consolidated and adjusted so as to ascertain whether or not 
the applicable requirements of this section have been complied with; 

(8) That the total value of common and preferred stocks shall not exceed 
ten per centum of the total value of all invested funds of the Retire- 
ment System; provided, further: 

a. Not more than one and one-half per centum of the total value 
of such funds shall be invested in the stock of a single corpora- 
tion, and provided further; 

b. The total number of shares in a single corporation shall not ex- 
ceed eight per centum of the issued and outstanding stock of 
such corporation, and provided further; 

c. Not more than one and one-half per centum of the total value of 
such funds shall be invested in stocks during any year; 

d. As used in this subdivision (8), value shall consist of the par 
value or unpaid balance of all unmatured or unpaid invest- 
ments requiring the payment of a fixed amount at payment 
date and the cost price of all other investments. 

In order to carry out the duties and exercise the powers imposed and granted 
by this section, the chairman of the board of trustees is authorized to appoint an 
investment committee consisting of five members, three of whom shall be mem- 
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bers of the board of trustees designated ex officio by the chairman and two of 
whom shall not be members of the board. Such investment committee shall have 
such powers and duties as the board of trustees may prescribe. The members of 
the investment committee shall receive for their services the same per diem and 
other allowances as are granted the members of State boards and commissions 
generally. (1961, c. 626.) 
Editor’s Note. — The act inserting this 
section is effective as of July 1, 1961. 


§ 128-30. Method of financing. 

(b) Annuity Savings Fund.—The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members to 
provide for their annuities. Contributions to and payment from the annuity sav- 
ings fund shall be made as follows: 


(1) Prior to July 1, 1951, each participating employer shall cause to be de- 
ducted from the salary of each member on each and every payroll 
of such employer for each and every payroll period four per centum 
(4%) of his earnable compensation. On and after such date the rate 
so deducted shall be five per centum (5%) in the case of a Class A 
member or a Class C member, and four per centum (4%) in the 
case of a Class B member; provided, however, that with respect to 
any member who is covered under the Social Security Act in accord- 
ance with the agreement entered into during 1955 in accordance with 
the provisions of article 2 of chapter 135 of Volume 3B of the Gen- 
eral Statutes, as amended, such deduction shall, commencing with 
the first day of the period of service with respect to which such agree- 
ment is effective, be at the rate of three per centum (3%) of the 
part of his actual compensation not in excess of the amount tax- 
able to him under the Federal Insurance Contributions Act as from 
time to time in effect plus five per centum (5%) of the part of his 
actual compensation not so taxable; provided that in the case of 
any member so eligible and receiving compensation from two or 
more employers such deductions may be adjusted under such rules 
as the board of trustees may establish so as to be as nearly equivalent 
as practicable to the deductions which would have been made had 
the member received all of such compensation from one employer. 
Notwithstanding the foregoing, the board of trustees may in its dis- 
cretion cause such portion as it may determine of deductions made 
between January 1, 1955 and December 1, 1955, to be transferred 
into the contribution fund established under G. S. 135-24; such 
amounts so transferred shall in that event be deemed to be taxes 
contributed by employees as required under article 2 of chapter 135 
of Volume 3B of the General Statutes, as amended, and shall be 
in lieu of contributions otherwise payable in the same amount as so 
required. But the employer shall not have any deduction made for 
annuity purposes from the compensation of a member who elects 
not to contribute if he has attained the age of sixty (60) years and 
has completed thirty-five (35) years of service. In determining the 
amount earned by a member whose compensation is derived partly 
or wholly from fees, such member shall submit a sworn statement 
to his employer monthly, or at least quarterly, each year as to the 
amount of fees received by such member as compensation during the 
period, and each month, or at least quarterly, such member shall 
pay to his employer the proper per centum of such compensation 
received from fees, which shall be considered as deductions by the 
employer as provided in paragraphs (1) and (2) of this subsection. 
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(2) The deductions provided for herein shall be made notwithstanding that 
the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent 
and agree to the deductions made and provided for herein and shall 
receipt for his full salary or compensation, and payment of salary 
or compensation less said deduction shall be a full and complete 
discharge and acquittance of all claims and demands whatsoever for 
the services rendered by such person during the period covered by 
such payment, except as to the benefits provided under this article. 
The employer shall certify to the board of trustees on each and every 
payroll or in such other manner as the board of trustees may pre- 
scribe, the amounts to be deducted; and each of said amotnts shall 
be deducted, and when deducted shall be paid into said annuity sav- 
ings fund, and shall be credited, together with regular interest thereon 
to the individual account of the member from whose compensation 
said deduction was made. 

(3) In addition to the contributions deducted from compensation as herein- 
before provided, subject to the approval of the board of trustees, 
any member may redeposit in the annuity savings fund by a single 
payment or by an increased rate of contribution an amount equal to 
the total amount which he previously withdrew therefrom as pro- 
vided in this article, or any part thereof; or any member may deposit 
therein by a single payment or by an increased rate of contribution 
an amount computed to be sufficient to purchase an additional an- 
nuity, which, together with his prospective retirement allowance, will 
provide for him a total retirement allowance of not to exceed one 
half of his average final compensation at age sixty. Such additional 
amounts so deposited shall become a part of his accumulated contribu- 
tions except in the case of retirement, when they shall be treated as 
excess contributions returnable to the member in cash or as an an- 
nuity of equivalent actuarial value and shall not be considered in 
computing his pension. The accumulated contributions of a member 
drawn by him, or paid to his estate or to his designated beneficiary 
in event of his death as provided in this article, shall be paid from 
the annuity savings fund. Upon the retirement of a member his ac- 
cumulated contributions shall be transferred from the annuity sav- 
ings fund to the annuity reserve fund. 


(d) Pension Accumulation Fund. — The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all pen- 
sions and other benefits payable from contributions made by employers and from 
which shall be paid all pensions and other benefits on account of members with 
prior service credit. Contributions to and payments from the pension accumu- 
lation fund shall be made as follows: 


(1) Each participating employer shall pay to the pension accumulation 
fund monthly, or at such other intervals as may be agreed upon with 
the board of trustees, an amount equal to a certain percentage of 
the actual compensation of each member, to be known as_ the 
“normal contribution” and an additional amount equal to a percentage 
of his actual compensation to be known as the “accrued liability 
contribution.” The rate per centum of such contributions shall be 
fixed on the basis of the liabilities of the Retirement System as 
shown by actuarial valuation, Until the first valuation for any em- 
ployer whose participation commenced prior to July 1, 1951, the 
normal contribution shall be three per cent (3%) for general em- 
ployees and five per cent (5%) for firemen and policemen, and the 
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accrued liability contribution shall be three per cent (3%) for gen- 
eral employees and six per cent (6%) for firemen and policemen. 
Until the first valuation for any employer whose participation com- 
menced on or after July 1, 1951, the normal contribution shall be 
four per cent (4%) for general employees and six and two-thirds 
per cent (624%) for firemen and policemen, and the accrued lia- 
bility contribution shall be four per cent (4%) for general employees 
and eight per cent (8%) for firemen and policemen. 


(2) On the basis of regular interest and of such mortality and other tables 


as shall be adopted by the board of trustees, the actuary engaged 
by the board to make each valuation required by this article during the 
period over which the accrued liability contribution is payable, im- 
mediately after making such valuation, shall determine the uniform 
and constant percentage of the actual compensation of the average 
new entrant throughout his entire period of active service which 
would be sufficient to provide for the payment of any pension payable 
on his account and for the prorata share of the cost of administration 
of the Retirement System. The rate per centum so determined shall 
be known as the “normal contribution” rate. After the accrued lia- 
bility contribution has ceased to be payable, the normal contribution 
rate shall be the rate per centum of the earnable salary of all mem- 
bers obtained by deducting from the total liabilities of the pension 
accumulation fund the amount of the funds in hand to the credit of 
that fund and dividing the remainder by one per centum of the 
present value of the prospective future salaries of all members as 
computed on the basis of the mortality and service tables adopted by 
the board of trustees and regular interest. The normal rate of con- 
tribution shall be determined by the actuary after each valuation. 


(3) The “accrued liability contribution” shall be set for each employer on 


the basis of the prior service credits allowable to the employees 
thereof, who are entitled to prior service certificates, and shall be 
paid for a period of approximately thirty years, provided that the 
length of the period of payment for each employer after contributions 
begin shall be the same for all employers and shall be determined by 
the board of trustees as the result of actuarial valuations. 


(4) At the end of the first year following the date of participation for each 


employer, the accrued liability payable by such employer shall be set, 
by deducting from the present value of the total liability for all 
pensions payable on account of all members and pensioners of the 
System who became participants through service for such employer, 
the present value of the future normal contributions payable, and 
the amount of any assets resulting from any contributions previously 
made by such employer. Then the “accrued liability contribution” 
rate for such employer shall be the per centum of the total annual 
compensation of all members employed by such employer which is 
equivalent to four per centum (4%) of the amount of such accrued 
liability. The expense of making such actuarial valuation to determine 
the accrued liability contribution for each employer shall be paid by 
such employer. The accrued liability contribution rate shall be in- 
creased on the basis of subsequent valuation if benefits are increased 
over those included in the valuations on the basis of which the original 
accrued liability contribution rate was determined. 


(5) The total amount payable in each year to the pension accumulation 
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fund shall not be less than the sum of the rate per centum known as 
the normal contribution rate and the accrued liability contribution 
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rate of the total earned compensation of all members during the 
preceding year: Provided, however, that the amount of each annual 
accrued liability contribution shall be at least three per centum 
greater than the preceding annual accrued liability payment, and 
that the aggregate payment by employers shall be sufficient, when 
combined with the amount in the fund, to provide the pensions and 
other benefits payable out of the fund during the year then current. 


(6) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal 
the present value, as actuarially computed and approved by the board 
of trustees, of the total liability of such fund less the present value, 
computed on the basis of the normal contribution rate then in force, 
of the prospective normal contributions to be received on account of 
all persons who are at that time members. 


(7) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employers, shall be paid from 
the pension accumulation fund. 


(8) Upon the retirement of a member not entitled to credit for prior serv- 
ice, an amount equal to his pension reserve shall be transferred from 
the pension accumulation fund to the pension reserve fund. 


(h) Merger of Annuity Reserve Fund, and Pension Reserve Fund into Pen- 
sion Accumulation Fund.—Notwithstanding the foregoing, effective at such date 
not later than December 31, 1959, as the board of trustees shall determine, 
the annuity reserve fund and the pension reserve fund shall be merged into and 
become a part of the pension accumulation fund, provided that such merger shall 
in no way adversely affect the rights of any members or retired members of 
the System and further provided the board of trustees shall be and hereby is 
authorized to make such changes in the accounting methods and procedures of 
the System from time to time as, in its opinion, are in the interest of sound and 
proper administration of the System. (1939, c. 390, s. 10; 1941, c. 357, s. 8: 
1943,¢:.535; 1945,.¢.-526,.s. 65.1951, ¢, 274, ss.47-92:1955 te slog ps. 70 O50 
c. 491, s. 9.) 


Editor’s Note.— and inserted in lieu thereof the words 
The 1959 amendment substituted the “total earned compensation of” in line 
word “actual” for the word “earnable” in four of subdivision (5) of subsection (d), 
lines fourteen and seventeen of subdivision and added new subsection (h). As only 
(1) of subsection (b), and in lines four subsections (b), (d) and (h) were af- 
and six of subdivision (1) of subsection fected by the amendment the rest of the 
(d), and in line six of subdivision (2) of section is not set out. 
subsection (d). It struck out the last two The words “subsection three” near the 
sentences of paragraph (1) of subsection end of subdivision (2) of subsection (g) 
(b) and inserted in lieu thereof the pres- in the Replacement Volume should read 
ent last sentence. It also struck out the “subsection (d)33 
words “total compensation earnable by” 


§ 128-37.1. Membership of employees of county welfare depart- 
ment.—Under such rules and regulations as the board of trustees shall estab- 
lish and promulgate, the board of county commissioners of any county may elect 
that employees of the county welfare department may be members of the North 
Carolina Local Governmental Employees’ Retirement System; provided, that 
such membership may be elected jointly with such county health department 
employees as provided under G. S. 128-37, (1959, c. 1179.) 
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ARTICLE 4. 
Leaves of Absence. 


§ 128-39. Leaves of absence for State officials. 


Editor’s Note.—Session Laws 1959, c. act shall be construed to repeal G. S. 128- 
285, which amended subdivision (3) of G. 39.” 
S. 147-12, provided that “nothing in this 


Chapter 129. 
Public Buildings and Grounds. 


Article 2.1. Sec. 
State Legislative Building. 129-17.5. Officers; employees; per diem and 
Ae expenses. 
129-12.1. Official name. Article 4. 
Article 3. Heritage Square and Commission. 
State Legislative Buil¢ing Commission. 129-18, Heritage Square established. 


129-19. Heritage Square Commission cre- 
ated; appointment and terms of 
members; vacancies; chairman. 


129-13. Creation; composition; appoint- 
ment of members; vacancies; 


chairman. 129-20. General powers and duties of the 
129-14. Powers and duties generally. Comraission. 
129-15. Right of eminent domain. 129-21. Eminent domain. 
129-16. Funds and expenditures. 129-22. Per diem and allowances of mem- 
129-17. Per diem and allowances for mem- bers of Commission. 
bers. 129-23. Expenses of Commission. 
Article 3.1. 129-24. Exemption from chapter 100. 
Legislative Building Governing 129-25. Expiration of Commission. 
Commission. Article 5. 
129-17.1. Creation; composition. State Capital Planning Commission. 
129-17.2. Terms of members; vacancies. 129-26. Commission created; membership; 
129-17.3. Powers and duties generally; chairman. 
delegation of maintenance work; 199-27, Powers and duties of Commis- 
posting and filing rules and reg- sion. 
ulations; violations. 129-28. Per diem and allowances. 
129-17.4. Assignment of offices to members 129-29. Expenses. 
of legislature. 129-30. Expiration. 
ARTICLE 1. 


General Services Division. 
§ 129-5. Powers and duties of Division. 


(6): Struck out by Session Laws 1959, c. 68, s. a mm 
(9) To establish and operate a central motor pool and such subsidiary re- 
lated facilities as the Director may deem necessary, and to that end: 
a. To establish and operate central facilities for the maintenance, 
repair, and storage of State-owned passenger motor vehicles 
for the use of State agencies; to utilize any available State fa- 
cilities for that purpose; and to establish such subsidiary fa- 

cilities as the Director may deem necessary. 

b. To acquire passenger motor vehicles by transfer from other 
State agencies and by purchase. All motor vehicles transferred 
to or purchased by the Division shall become part of a central 
motor pool. The Director of the Budget is authorized to trans- 
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fer the appropriations, made to the several agencies for the 
purchase of passenger motor vehicles during the 1957-1959 bi- 
ennium, to the Division for use in acquiring motor vehicles for 
the motor pool. 

c. With the approval of the Governor, to require any State agency 
to transfer ownership, custody, and control of any or all pas- 
senger motor vehicles within the ownership, custody, or con- 
trol of that agency to the General Services Division. 

d. To maintain, store, repair, dispose of, and replace State-owned 
motor vehicles under the control of the Division. 

e. Upon proper requisition and proper showing of need for use 
upon State business only, to assign suitable transportation, 
either on a temporary or permanent basis, to any State agency. 

f. To allocate and charge against each State agency to which trans- 
portation is furnished, on a basis of mileage or of rental, its 
proportionate part of the cost of maintenance and operation 
of the motor pool. 

g. To adopt, with the approval of the Governor and Council of 
State, reasonable rules and regulations for the efficient and 
economical operation, maintenance, repair, and replacement of 
all State-owned motor vehicles under the control of the Di- 
vision, and to enforce those rules and regulations; and to 
adopt, with the approval of the Governor and Council of State, 
reasonable rules and regulations regulating the use of private 
motor vehicles upon State business by the officers and employ- 
ees of State agencies, and to enforce those rules and regula- 
tions. The Division, with the approval of the Governor and 
Council of State, may delegate to the respective heads of the 
agencies to which motor vehicles are permanently assigned by 
the Division the duty of enforcing the rules and regulations 
adopted by the Division pursuant to this paragraph. Any 
person who violates a rule or regulation adopted by the Divi- 
sion and approved by the Governor and Council of State is 
guilty of a misdemeanor, and upon conviction is punishable 
in the discretion of the court. 

h. To require any State agency to keep such records and make 
such reports to the Director as the Director may require re- 
garding motor vehicle use. 

i. To acquire motor vehicle liability insurance on all State-owned 
motor vehicles under the control of the Division. 

j. To contract with the appropriate State prison authorities for the 
furnishing, upon such conditions as may be agreed upon from 
time to time between such State prison authorities and the Di- 
rector, of prison labor for use in connection with the operation 
of a central motor pool and related activities. 


(1959, c. 1326.) 


Editor’s Note. — The first 1959 amend- graph “i” of subdivision (9). As only 
ment struck out subdivision (6), and the subdivisions (6) and (9) were affected the 
second 1959 amendment rewrote para-_ rest of the section is not set out. 


ARTICLE 2.1. 
State Legislative Building. 


§ 129-12.1. Official name.—The building constructed under the direction 
of the State Legislative Building Commission in Raleigh, and which is used to 
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house the legislative branch of the State government is officially designated as 
the State Legislative Building, and all references in publications issued by the 
State of North Carolina or any agency, department or institution thereof shall re- 
fer to the building as the State Legislative Building. (1963, c. 8.) 


ARTICLE 3. 
State Legislative Building Commission. 


§ 129-13. Creation; composition; appointment of members; vacan- 
cies; chairman.—There is hereby created the State Legislative Building Com- 
mission, which shall consist of two persons who have served in the State Senate, 
appointed by the President of the Senate; two persons who have served in the 
House of Representatives, appointed by the Speaker of the House of Repre- 
sentatives; and three persons appointed by the Governor. All members shall 
be appointed on July 1, 1959, or as soon thereafter as is practicable, and shall 
serve until the completion of the duties assigned to the Commission. Each 
vacancy occurring in the membership of the Commission shall be filled by ap- 
pointment of the officer authorized to make the initial appointment to the place 
vacated, and each appointee to fill a vacancy shall have the same qualifications 
prescribed by this article for the appointee whom he succeeds. The members of 
the Commission shall elect one of their number as chairman. (1959, c. 938, s. 1.) 


§ 129-14. Powers and duties generally.—The State Legislative Build- 
ing Commission shall have the following powers and duties: 


(1) To acquire on behalf and in the name of the State a suitable site in 
the city of Raleigh for a State Legislative Building and related fa- 
cilities and grounds. 

(2) To employ architects to prepare plans for the State Legislative Build- 
ing, to assist and advise the architects in the preparation of those 
plans, and to approve on behalf of the State all plans for the State 
Legislative Building. No plans shall be made or included for quarters 
for the Governor. 

(3) To enter on behalf of the State into contracts for the purchase of all 
real property and interests therein, services, materials, furnishings, 
and equipment required in connection with the location, design, con- 
struction, furnishing, and equipping of the State Legislative Build- 
ing. 

(4) To supervise generally the location, construction, furnishing, and equip- 
ping of the State Legislative Building. 

(5) To call upon the Department of Administration, the Attorney General, 
and any other State agency or officer for such assistance as the Com- 
mission may require in carrying out its duties. 

(6) To appoint such advisory committees, composed of persons not mem- 
bers of the Commission, as the Commission deems necessary. _ 

(7) To report to the General Assembly at each regular Session concerning 
action taken by the Commission during the previous biennium in 
carrying out the provisions of this article, and to make such special 
reports as may be requested by the General Assembly or the Gov- 
ernor. (1959, c. 938, s.' 2.) 


§ 129-15. Right of eminent domain.—Whenever the State Legislative 
Building Commission finds it necessary to acquire land, rights of way, or ease- 
ments in order to carry out the purposes of this article, and the Commission is 
unable to purchase the same from the owners at an agreed price, or is unable 
to obtain a good and sufficient title therefor by purchase from the owners, then 
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the Commission may exercise the right of eminent domain and acquire any such 
lands, rights of way, or easements necessary for the aforesaid purpose by con- 
demnation in the manner prescribed in chapter 40 of the General Statutes. The 
provisions of G. S. 40-53 shall not apply to any proceeding had under this arti- 
Glee C1 950s Yoo ms.2:) 


§ 129-16. Funds and expenditures.—All moneys expended by the State 
Legislative Building Commission, including the expenses of the Commission, 
shall be paid by the State Treasurer upon warrant drawn by the chairman of the 
Commission, from funds appropriated by the General Assembly. The Governor 
and Council of State are authorized to advance to the Commission from the 
Contingency and Emergency Fund, and subject to repayment, such sums as 
may be required to meet the expenses of the Commission prior to the availability 
of funds appropriated for the use of the Commission. (19595 cH 938 iss i4e) 


§ 129-17. Per diem and allowances for members.—The members of 
the State Legislative Building Commission shall receive for their services the 
same per diem and other allowances as are granted the members of State boards 
and commissions generally. (1959, c. 938, s. 5.) 


ARTICLE 3.14 
Legislative Building Governing Commission. 


§ 129-17.1. Creation; composition. — There is hereby created a Leg- 
islative Building Governing Commission, which shall consist of the President 
of the North Carolina Senate, two persons appointed by the President of the 
Senate and who are members of the Senate at the time of their appointment, the 
Speaker of the North Carolina House of Representatives, and two persons ap- 
pointed by the Speaker of the House and who are members of the House of 
Representatives at the time of their appointment. (1963, c. 1, s. 1.) 


§ 129-17.2. Terms of members; vacancies. — One of the members of 
the Legislative Building Governing Commission initially appointed by the Presi- 
dent of the Senate shall hold office for a term of two years and the other mem- 
ber of said Commission initially appointed by the President of the Senate shall 
hold office for a term of four years; thereafter the members appointed by the 
President of the Senate shall hold office for terms of four years. One of the 
members of the Legislative Building Governing Commission initially appointed 
by the Speaker of the House shall hold office for a term of two years and the 
other member of said Commission initially appointed by the Speaker of the House 
shall hold office for a term of four years; thereafter the members appointed by 
the Speaker of the House shall hold office for terms of four years. The terms of 
the President of the Senate and the Speaker of the House as members of the Leg- 
islative Building Governing Commission shall expire when their successors in of- 
fice as President and Speaker have been elected and qualified. Provided, that in the 
event a vacancy occurs on the Commission by reason of death, resignation or other 
cause, the remaining members of the Commission shall appoint a member, with 
the same status qualifications as his predecessor, to fill said vacancy who shall 
serve until the convening of the next session of the General Assembly, or until 
his successor is duly appointed. (1963, c. 1, s. 2.) 


§ 129-17.3. Powers and duties generally; delegation of mainte- 
nance work; posting and filing rules and regulations; violations. — The 
Legislative Building Governing Commission shall (i) determine policy governing 
the use of the State Legislative Building, (ii) make allocations of space within the 
State Legislative Building, (iii) be responsible for the maintenance and care of 
the State Legislative Building and (iv) promulgate rules and regulations govern- 
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ing the use of the State Legislative Building and its facilities. In discharging the 
responsibilities of maintenance and care of the building, the Legislative Building 
Governing Commission may delegate to the Department of Administration the duty 
of performing the actual work of maintenance and care of the building, and the 
Department of Administration shall provide proper maintenance and care, subject 
to the general direction of the Legislative Building Governing Commission. 

The rules and regulations promulgated by the Legislative Building Governing 
Commission, as authorized by this article, shall be posted in conspicuous places 
in the State Legislative Building and a copy of the same certified by the 
Legislative Building Governing Commission shall be filed in the office of the 
Secretary of State and in the office of the clerk of the Superior Court of 
Wake County, and when so posted and filed shall constitute notice to all persons 
of the existence of said regulations. Any person, whether on his own behalf or for 
another, or acting as an agent or representative of any person, firm, corporation, 
partnership or association, who shall knowingly violate any of the rules or reg- 
ulations promulgated under the authority of this article shall be guilty of a mis- 
demeanor and upon conviction or a plea of guilty shall be punished by a fine or 
imprisonment in the discretion of the court or by both such fine and imprison- 
ment. Any person, firm, corporation, partnership or association who shall combine, 
confederate, conspire, aid, abet, solicit, urge, instigate, counsel, advise, encourage 
or procure another or others to knowingly violate any of the rules and regula- 
tions promulgated under the authority of this article shall be guilty of a misde- 
meanor and upon conviction or a plea of guilty shall be punished by a fine or im- 
prisonment in the discretion of the court or by both such fine and imprisonment. 
(2.963.681) sha; 416%) 

Editor’s Note. — Session Laws 1963, c. 

716, added the second paragraph. 


§ 129-17.4. Assignment of offices to members of legislature.— 
Notwithstanding any other provision of this article, assignment of an office in the 
Legislative Building shall be made to each member of the legislature for his or 
her use only, during his or her term of office. (1963, c. 1, s. 4.) 


§ 129-17.5. Officers; employees; per diem and expenses.—The Leg- 
islative Building Governing Commission shall organize by electing a chairman, 
a vice-chairman and a secretary. The Commission is authorized to employ such 
clerical and other assistants as may be deemed necessary in the performance of 
its duties and the members of the Commission shall be paid the sum of seven 
dollars per day and such necessary travel expenses and subsistence and other 
expenses as may be incurred by them in the performance of their duties, all to 
be paid out of the Contingency and Emergency Fund. (1963, ¢c. 1, s. 7.) 


ARTICLE 4. 
Heritage Square and Commission. 


§ 129-18. Heritage Square established.—As a means of preserving, 
fostering, and transmitting to present and future generations the historical, lit- 
erary, artistic, and scientific heritage of the people of North Carolina, there is 
hereby established a center, to be designated “Heritage Square”, wherein may 
ultimately be provided suitable buildings for the North Carolina State Library, the 
State Department of Archives and History, the North Carolina Museum of Art, 
and the State Museum of Natural History of the Department of Agriculture. 
(1961, c. 385.) 


§ 129-19. Heritage Square Commission created; appointment and 
terms of members; vacancies; chairman.—There is hereby created “The 
Heritage Square Commission”, which shall consist of nine persons appointed by 
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the Governor. At least two members shall be persons who have served in the 
General Assembly. All members shall be appointed on July 1, 1961, or as soon 
thereafter as is practicable. Of the initial appointments to the Commission, four 
shall be for terms of four years and five shall be for terms of six years; there- 
after all regular appointments shall be for terms of six years. The Governor shall 
appoint to fill for the unexpired term any vacancy occurring in the membership 
of the Commission, The chairman of the Commission shall be designated by the 
Governor from among the Commission membership. (1961, c. 385. ) 


§ 129-20. General powers and duties of the Commission. — The 
Heritage Square Commission shall have the following powers and duties: 

(1) To select and acquire in the name of the State a suitable site for Heri- 
tage Square, after consultation with the agency responsible for the 
development of a long-range capital improvement program for State 
agencies in the city of Raleigh. 

(2) To prepare and adopt a general plan for the development of Heritage 
Square, including the location of the structures to be situated there- 
on. 

(3) To approve the plans for the buildings to be erected on Heritage Square. 

(4) To advise the Department of Administration with respect to the letting 
of contracts by that Department for the purchase of services, ma- 
terials, utilities, and equipment required in connection with the de- 
sign, construction, and equipping of the buildings to be erected on 
Heritage Square. 

(5) To call upon the Department of Administration, and to employ such 
architects and other persons as may be necessary, to advise and assist 
the Commission in the execution of its duties, 

(6) To accept upon such terms and conditions as the Commission deems 
proper and see to the proper application of gifts, grants, devises, and 
bequests of money and property for the development of Heritage 
Square and its buildings. 

(7) To consult frequently with the administrative heads of the several State 
agencies for which buildings are ultimately to be erected on Heritage 
Square. 

(8) To submit a biennial report of its activities to the Governor and the 
General Assembly, (1961, c. 385.) 


§ 129-21. Eminent domain.—Whenever the Heritage Square Commis- 
sion finds it necessary to acquire land, rights of way, easements, or other interests 
in land in order to carry out the purposes of this article, and the Commission js 
unable to purchase the same from the owners at an agreed price, or is unable to 
obtain a good and sufficient title thereto by purchase from the owners, then the 
Commission may exercise the right of eminent domain and acquire such lands, 
rights of way, easements, or other interests necessary for those purposes by con- 
demnation in the manner prescribed in article 9 of chapter 136 of the General 
Statutes. The provisions of article 9, chapter 136, are hereby incorporated into 
this article by reference with the following changes: The words “Heritage Square 
Commission” are substituted for the words “State Highway Commission” or 
“Highway Commission” wherever they appear in that article; the words “chair- 
man of the Heritage Square Commission” are substituted for the words “Di- 
rector of Highways, State Highway Commission” in G. S. 136-106 (b) and 136- 
111; and title to all land, rights of way, easements, or other interests in land, 
taken under the provisions of this article, shall vest in the State of North Caro- 
lina. (1961, c. 385.) 


§ 129-22. Per diem and allowances of members of Commission.— 
The members of the Heritage Square Commission shall receive for their services 
the same per diem and allowances as are granted the members of State boards 
and commissions generally. (1961, c. 385.) 
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§ 129-23, Expenses of Commission. — All operating expenses of the 
Commission not provided for by legislative appropriation shall be paid from the 
Contingency and Emergency Fund, upon application in the manner prescribed in 


GuS2143212,...(1961,' ¢.385.) 


§ 129-24. Exemption from chapter 100.—The provisions of article 1, 
chapter 100, of the General Statutes shall not apply to plans prepared for Heritage 
Square or for the buildings to be erected thereon. (1961, c. 385.) 


§ 129-25. Expiration of Commission.—The Heritage Square Commis- 
sion shall expire upon certification by the chairman of the Commission to the 
Governor that, in the opinion of the Commission, it has performed all of the 
duties assigned to it by this article. (1961, c. 385.) 


ARTICLE 5. 
State Capital Planning Commission, 


§ 129-26. Commission created; membership; chairman. — There is 
hereby created “The State Capital Planning Commission”, which shall consist 
of nine persons appointed by the Governor. At least two members shall be per- 
sons who have served in the General Assembly. All members shall be appointed 
on July 1, 1961, or as soon thereafter as is practicable, and shall serve until the 
completion of the duties assigned to the Commission. The Governor shall ap- 
point to fill any vacancy occurring in the membership of the Commission. The 
chairman of the Commission shall be designated by the Governor from among 
the Commission membership. (1961, c. 361.) 


§ 129-27. Powers and duties of Commission. — The State Capital 
Planning Commission shall have the following powers and duties: 

(1) To make a thorough investigation of present State laws, policies and 
practices with respect to the financing, location, planning and con- 
struction of buildings and other capital improvements for State gov- 
ernmental agencies in the city of Raleigh. 

(2) To analyze the building requirements of State governmental agencies in 
the city of Raleigh over such period as the Commission deems ad- 
visable, and to formulate and recommend to the Governor and the 
General Assembly a long-range capital improvement policy and 
program to aid the Governor and the General Assembly in meeting 
those requirements and a master plan for the future development of 
the physical plant of State government in the city of Raleigh over 
such period as the Commission deems advisable. 

(3) To call upon the Department of Administration for assistance and to 
employ such other assistance as the Commission may find necessary 
in the execution of its duties. (1961, c. 361.) 


§ 129-28. Per diem and allowances.—The members of the State Capi- 
tal Planning Commission shall receive for their services the same per diem and 
allowances as are granted the members of State boards and commissions gener- 
ally. (1961, c. 361.) 


§ 129-29. Expenses.—All expenses of the Commission shall be paid from 
the Contingency and Emergency Fund, upon application in the manner prescribed 
in G. S. 143-12. (1961, c. 361.) 


§ 129-30. Expiration.—The State Capital Planning Commission shall ex- 
pire upon certification by the chairman of the Commission to the Governor that, 
in the opinion of the Commission, it has performed all of the duties assigned to 
it by this article, but shall in any event expire not later than July 1, 1965. (1961, 
cc. c0ls) 
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Chapter 130. 
Public Health. 


Article 1. 


General Provisions. 
Sec. 
130-3. Definitions, as used in this chapter. 


Article 3. 
Local Health Departments. 


130-22... Method of appointment and 
terms of office of members of 
municipal board of health. 


Article 5. 
Mental Health Outpatient Clinics. 
130-27 to 130-29. [ Repealed. ] 


Article 7. 
Vital Statistics. 


130-47. Death without medical attend- 
ance; duty of funeral director 
and officials; approval required 
for cremation within seventy-two 
hours of death. 

130-49. Funeral director to file death cer- 
tificate and obtain burial-transit 
permit; extension of time for 
filing death certificate, etc., and 
obtaining burial-transit permit. 

130-52.2. Registration of marriage certifi- 

cates; duty of registers of deeds; 
forms; furnishing copies; copies 
as evidence. 

130-69.1. State Registrar to forward copies 

of certificates. 

130-79.1. Establishing facts relating to 

birth of abandoned children. 


Article 9A. 
Poliomyelitis (Infantile Paralysis). 


130-93.1. Vaccination of young children 
against poliomyelitis (infantile 
paralysis). 


Article 10. 
Venereal Disease. 


Part 1. Venereal Disease. 


130-95. Physicians and >thers to report 
cases or positive laboratory 
tests. 


Article 12. 
Sanitary Districts. 


130-151.1. Dissolution of sanitary districts 
having no outstanding indebt- 
edness and located wholly 
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Sec. 
within or coterminous with 
corporate limits of city or 
town. 


130-152.2. Additional validation of exten- 
sion of boundaries of dis- 
tricts. 

130-156.1. Additional validation of ap- 
pointment or election of 
members of district boards. 

130-156.2. Merger of district with contig- 
uous city or town; election. 


Article 13A. 


Sanitation of Agricultural Labor 
Camps. 


130-166.1. Definitions. 

130-166.2. Permit required for 
of camp; posting. 

130-166.3. Application for permit; issu- 
ance; duration; assignability; 
hearing on denial or revoca- 
tion. 

130-166.4. Responsibility for sanitary 
standards and maintenance. 

130-166.5. Duties of camp employees and 
occupations. 


operation 


130-166.6. Cleanliness of camp area. 

130-166.7. Water supply. 

130-166.8. Sewerage facilities. 

130-166.9. Bathing facilities. 

130-166.10. Construction of buildings; min- 
imum area of dormitories. 

Lighting; outlets. 

Sanitary food facilities. 

Garbage and refuse disposal. 

Enforcement by Board of 
Health. 


Posting provisions of article. 
Article 14A. 
Swimming Pools. 


130-169.1. Definitions. 
130-169.2. State Board of Health to pre- 
pare minimum standards. 


130-169.3. Minimum standards to be made 


130-166.11. 
130-166.12. 
130-166.13. 
130-166.14, 


130-166.15. 


available tc local govern- 
mental units; adoption by ref- 
erence. 

130-169.4. Local ordinances and _ regula- 
tions. 


130-169.5. Lakes, ponds, streams, etc. 
130-169.6. Residential swimming pools ex- 
empted. 
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Article 17. Article 25. 
Cancer Control Program. State Air Hygiene Program. 
Sec. Sec. 
130-184.1. Reporting of cancer by pathol- 130-221. Short title. 
ogists. 130-222. Definitions. 
Article 20A. 130-223. Creation of State air hygiene serv- 
f 5! ice; personnel; expenditure of 
Treatment of Self-Inflicted Injuries upon Pam J zt 
Prisoners. ‘ : ; 
Cage 130-224. Authority of State air hygiene 
130-191.1. Procedure when consent is re- service. 
fused by prisoner. 130-225. Authority of State Health Di- 
Article 24. rector. 
130-226. Article cumulative; municipal 


Mosquito Control Districts. powers unatiecteds 


130-220. Dissolution of certain mosquito 
control districts. 


ARTICLE 1. 
General Provisions. 


§ 130-3. Definitions, as used in this chapter.—(a) “Person” means any 
individual, firm, association, organization, partnership, business trust, corpora- 
tion, or company. 

(b) “Board” or “State Board” means “State Board of Health.” 

(c) “State Health Director” means the executive officer of the State Board 
of Health. 

(d) ‘Local health department” includes district health department, county 
health department, city health department, and city-county health department. 

(e) “Local board of health” includes district board of health, county board 
of health, city board of health, and city-county board of health. 

(f) “Local health director” includes local health officer, county health officer, 
district health officer, city health officer, city-county health officer, county super- 
intendent of health, county health director, or any other title by which the 
administrative head of a local health department is designated. 

(g) “Licensed physician” means a physician licensed to practice medicine in 
North Carolina. 

(h) “Funeral director” means a person licensed in accordance with the provi- 
sions of article 13 of chapter 90 of the General Statutes of North Carolina. (1957, 
1357458), 1511963, cn 4929 ss275,,6.) 

Editor’s Note. — The 1963 amendment 
added subsection (h). 


ARTICLE 2. 
Administration of Public Health Law. 


§ 130-9. Powers and duties of the State Board of Health. 
(e) Nursing Homes.— 

(1) Licensing—The State Board of Health shall establish standards, provide 
rules and regulations for the operation of, and to inspect and license 
nursing homes as the same are hereinafter defined. 

(2) Nursing Home Defined.—For the purposes of this section, a “nursing 
home” is defined as an institution, however named, which is advertised, 
announced, or maintained for the express or implied purpose of pro- 
viding nursing or convalescent care for three or more persons unrelated 
to the licensee. A “nursing home” is a home for chronic or convales- 
cent patients who, on admission, are not as a rule, acutely ill and who 
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do not usually require special facilities, such as an operating room 
X-ray facilities, laboratory facilities, and obstetrical facilities. A “nurs- 
ing home” provides care for persons who have remedial ailments or 
other ailments, for which medical and nursing care is indicated; who, 
however, are not sick enough to require general hospital care. Nursing 
care is their primary need, but they will require continuing medical su- 
pervision. 


(3) Penalties—Any person establishing, conducting, managing, or operating 


any nursing home without a license shall be guilty of a misdemeanor, 
and upon conviction thereof shall be liable to a fine of not more than 
fifty dollars ($50.00) for the first offense and not more than five hun- 
dred dollars ($500.00) for each subsequent offense, and each day of a 
continuing violation after conviction shall be considered a separate of- 
fense. 


(4) Home for the Aged and Infirm Distinguished—A “home for the aged 


and infirm,” usually designated as a boarding home, as distinguished 
from a “nursing home” is a place for the care of aged and infirm per- 
sons whose principal need is a home with such sheltered and custodial 
care as their age and infirmities require. In such homes, medical care 
is only occasional or incidental, such as may be required in the home 
of any individual or family for persons who are aged and infirm. The 
residents of such homes will not, as a rule, have remedial ailments or 
other ailments for which continuing skilled planned medical and nurs- 
ing care is indicated. A major factor which distinguishes these homes 
is that the residents may be given congregate services as distinguished 
from the individualization of medical care required in “patient” care. 
A person may be accepted for sheltered or custodial care because of a 
disability which does not require continuing planned medical care, but 
which does make him unable to maintain himself in individual living 
arrangements. In further distinguishing between a “nursing home” 
and a “home for the aged and infirm,” it is recognized that a “nursing 
home” is not a place for the care of aged and infirm persons whose 
principal need is a home with such custodial and sheltered care as their 
age and infirmities require. In such “nursing homes” medical care is 
not merely occasional and incidental, such as may be required in the 
home of any individual or family. The residents of these “nursing 
homes” will, as a rule, have remedial ailments, or other ailments, for 
which continuing planned medical and skilled nursing care is indicated. 
A major factor which distinguishes these “nursing homes” is that the 
residents will require the individualization of medical care required in 
“patient” care. 


(5) Operation of Nursing Home and Home for the Aged and Infirm in Same 


or Adjoining Buildings—Any person may operate a nursing home, 
as defined in subdivision 2 of this section, and a home for the aged and 
infirm, as defined in subdivision 4 of this section, in the same build- 
ing or in two or more buildings adjoining or next to each other on the 
same site. In such cases, both the nursing home and the home for the 
aged and infirm must comply with standards prescribed by, and be 
licensed by, the State Board of Health: it shall not be necessary for 
these combination homes to secure a license from any other state 
agency ; and other state agencies shall accept the standards prescribed 
by, and the license issued by, the State Board of Health. The State 
Board of Health shall consult with the State Board of Public Welfare 
regarding the standards for the boarding home area of the homes li- 
censed by the State Board of Health as combination nursing homes 
and boarding homes for the aged and infirm. 
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(6) Evaluation of Residents in Homes for the Aged and Infirm.—It shall be 
the duty of the State Board of Health, in cooperation with the State 
Board of Public Welfare, to prescribe the method for the evaluation of 
residents in homes for the aged and infirm in order to determine when 
any such residents are in need of professional medical and nursing care 
as provided in licensed nursing homes. (1957, c. 1357, s. 1; 1961, c. 
5a 1963; 6 S59) 


Editor’s Note. — The 1961 amendment The 1963 amendment added subdivisions 


added subsection (e). 

The 1961 amendatory act provided that it 
should not apply to any facility operated by 
or in conjunction with any hospital required 


(5) and (6) of subsection (e). 

As the rest of the section was not af- 
fected by the amendments, it is not set 
out. 


to be licensed by the Medical Care Com- 
mission. 


§ 130-11. Duties of the administrative staff of the State Board of 
Health. 


(5) To conduct studies and research concerning the prevention of disease, 
the promulgation of life and the promotion of physical health and 
mental efficiency of the people of the State; including occupational 
health hazards and occupational diseases arising in and out of the 
course of employment in industry; and to make recommendations for 
the elimination or the reduction of such occupational health hazards. 
The industrial hygiene unit of the State Board of Health shall, under 
the direction and supervision of the Industrial Commission, carry out 
all of the provisions of the Workmen’s Compensation Act with re- 
spect to occupational disease work, and the State Board of Health 
shall file with the Industrial Commission sufficient reports to enable 
it to carry out the provisions of the occupational disease law. After 
all occupational disease work required by the Industrial Commission 
has been completed, the State Board of Health may use the services 
of the industrial hygiene unit for such other work as the Board may 
deem advisable. 

(13) To perform the duties set forth in G. S. 130-9 (e) in accordance with 
rules and regulations established by the State Board of Health. 
CLS ew loos ee te Olan Ce OLS. 45 CF S35;) s.. 140) 

Editor’s Note.—The first 1961 amend- The first 1961 amendatory act provided 
ment added subdivision (13). The second that it should not apply to any facility 
1961 amendment, effective July 1, 1961, operated by or in conjunction with any 
added the last two sentences to subdivi- hospital required to be licensed by the 
sion (5). Only subdivisions (5) and (13) Medical Care Commission. 
are set out. 


ARTICLE 3, 
Local Healih Departments. 


§ 130-13. County health departments. — Each county is hereby au- 
thorized to operate a health department. The. policy-making body for the county 
health department shall be a county board of health composed of three or more 
ex officio and four public members. The ex officio members are the chairman 
of the board of county commissioners; the mayor of the city or town which is 
the county seat (if there is no such mayor, then the clerk of the superior court 
of the county) and the mayors of all other incorporated cities within the juris- 
diction of the county health department which have a population in excess of 
15,000 according to the latest decennial census; and the county superintendent 
of schools. The public members, heretofore selected for staggared four-year 
terms by the ex officio members, are to include a licensed physician, a licensed 
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pharmacist, a licensed dentist, and a public-spirited citizen. Beginning with 
January, 1958, the ex officio members shall hold a meeting the first week in 
January of each year for the purpose of electing or appointing a public member 
to fill the vacancy created by the expiration of the term of a public member. 
When any of the three specified public members, namely a physician, a dentist, 
or a pharmacist, cannot be elected because there is no such person resident in 
the county, such place shall be filled with a public-spirited citizen. The terms 
of all members of a county board of health holding office on the date of the 
passage of this chapter shall expire on the same date that their respective 
terms would have expired had this chapter not been passed. At the expiration 
of the terms of the present members their successors shall be elected or ap- 
pointed for a term of four years and until their successors have been duly 
elected or appointed and have qualified. If a vacancy shall arise among the pub- 
lic members, a majority of the ex officio members may call a meeting of all the 
ex officio members for the purpose of selecting such public members as may be 
necessary to fill the said vacancies, and such selection of public members shall be 
by majority vote of the ex officio members of the county board. 

Upon the formation of a new county health department, the ex officio mem- 
bers shall name the four public members; one of the public members of the 
county board of health shall be appointed for a term of one year, one for a term 
of two years, one for a term of three years, and one for a term of four years; 
thereafter, all appointments shall be for a term of four years. The county board 
of health shall elect its own chairman. The county health director shall act as 
secretary to the county board of health, and a majority of the members of the 
county board of health shall constitute a quorum. 

Those counties which now have special city-county boards of health, as au- 
thorized by any Private, Local, or Public-Local Act of the General Assembly, 
for the purpose of carrying on a joint health program, shall be exempted from 
the terms of this section, unless the special city-county board of health shall 
vote by a two-thirds majority of all members to dissolve said special board of 
health, and shall so notify the State Health Director, in writing; in which event, 
the provisions of this section shall apply. 

All vacancies in the membership of the public members of the county board of 
health shall be filled by the ex officio members at the next meeting of the county 
board of health following the creation of the vacancy. In case any public mem- 
ber is a public official or officer, his duties as a member of said county board of 
health shall be deemed to be ex officio. Public members of any county board of 
health shall be eligible for reelection or reappointment. (1901, c. 245, s. 3; 
Rev., s. 4444; 1911, c. 62, s. 9; C. S., s. 7064; 1931, c. 149; 1941, ¢. 185; 1945, 
es a a ¢, 1030, -s. 23/1947) ¢. 474, \s. 35: 19ST RCHO2 31957; cH Lose Sle ero, 
c 


Editor’s Note. — The 1963 amendment graph. Compare the first sentence of the 
added the last sentence of the first para- last paragraph. 


§ 1380-17. Powers and duties of local boards; expenditures. 


(d) Before any rules and regulations of a local board of health, or any amend- 
ments or alterations thereof, hereafter adopted, amended, or altered, shall have 
the force and effect of law, they shall be posted at the courthouse door of each 
county within the jurisdiction of the board of health, and a statement setting 
out the title of such rules and regulations together with a statement indicating 
that the same have been adopted, amended, or altered, and that a copy is posted 
at the courthouse door of each county within the jurisdiction of the said board 
of health and that a copy is on file in the office of each health department under 
the jurisdiction of the said board of health shall be published at least once 
a week for two successive weeks in a newspaper having general circulation within 
the area over which the board of health has jurisdiction. 
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(e) The local boards of health are hereby authorized to enter into contracts 
with the Veterans’ Administration or any other governmental or private agency, 
or with any person, whereby the local board of health agrees to render services 
to or for such agency or person in exchange for a fee to cover the cost of render- 
ing such service. This authority is to be limited to services voluntarily rendered 
and voluntarily received, and shall not apply to services required by statute, reg- 
ulation, or ordinance to be rendered or received. The fees to be charged under 
the authority of this subsection are to be based upon a plan recommended by 
the local health director and approved by the local board of health and the State 
Health Director, and in no event is the fee charged to exceed the cost to the health 
department of rendering the service. 

The fees collected under the authority of this subsection are to be deposited 
to the account of the health department so that they may be expended for public 
health purposes in accordance with the provisions of the County Fiscal Control 
Act. No individual employee is to receive any compensation over and above his 
regular salary as a result of rendering services for which a fee is charged. (1901, 
mae Nev gus ade LOLs (C202) S09 CoS. .s: 706550 1957,1¢8 1357. 
$5155:1959, ¢. 1024, 5.1; 1963, c/1087.) 


Local Modification. — Franklin, as to As only subsections (d) and (e) were 
subsection (d): 1959, c. 1024, s. 1%. affected by the amendments, the rest of 
Editor’s Note. — The 1959 amendment _ the section is not set out. 


rewrote subsection (d). 
The 1963 amendment added subsection 


(e). 


§ 130-22.1. Method of appointment and terms of office of members 
of municipal board of health.—From and after the first day of June, 1959 
the governing body of any municipality then having or operating a municipal 
board of health is authorized by ordinance to fix the method of appointment 
or selection of the members of said board of health. The mayor and city manager, 
if there be a city manager, shall be ex officio members of the board with the 
power to vote. The remaining members ot the board shall consist of three mem- 
bers of the governing body of such municipality, two licensed physicians and one 
licensed dentist. 

This section shall not be construed as authorizing any municipality not having 
or operating a board of health on said date to establish, have or operate the 


same. (1959, c. 802.) 
ARTICLES). 
Mental Health Outpatient Clinics. 
§§ 130-27 to 130-29: Repealed by Session Laws 1963, c. 1166, s. 1. 


Cross Reference. — For present provi- 
sions as to local mental health clinics, see 
§§ 122-35.1 to 122-35.12. 


ARTICLE 7. 
Vital Statistics. 


§ 1380-39. Control of State Registrar over local districts. 


Cited in State v. Wilson, 252 N. C. 646, 
114 S. E. (2d) 786 (1960). 


§ 130-40. Appointment of local registrar. 


Local Modification.—Henderson: 1959, 
¢. 256, s. 3; Transylvania: 1959, c. 661. 
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§ 130-41. Local health director may act as registrar. 


Local Modification.—Henderson: 1959, 
cy 256;."s. 4: 


§ 130-46. Contents of death certificate.—The certificate of death shall 
contain, as a minimum, those items prescribed and specified in the standard cer- 
tificate of death as prepared by the national agency in charge of vital statistics 
except as the same may be changed or amended by the North Carolina State 
Registrar of Vital Statistics. 

The personal and statistical particulars shall be authenticated by the signature 
of the informant, who may be any competent person acquainted with the facts. 

The statement of facts relating to the disposition of the body shall be signed 
by the funeral director or person acting as such. 

The medical certificate shall be made and signed by the physician, if any, who 
last treated the deceased for the disease or injury which caused death, and such 
physician shall specify the time in attendance, the time he last saw the deceased 
alive, and the hour of the day at which death occurred, and he shall further state 
the cause of death. Indefinite and unsatisfactory terms, denoting only symptoms 
of disease or conditions resulting from disease, will not be held sufficient for the 
issuance of a burial-transit permit; and any certificate containing any such in- 
definite or unsatisfactory terms, as defined by the State Registrar, shall be re- 
turned to the physician or person making the medical certificate for correction 
and more definite statement. In deaths in hospitals, institutions, or of nonresi- 
dents, the physician shall supply the information required above, if he is able to 
do so, and may state where, in his opinion, the disease was contracted. 

It shall be the duty of the physician making the medical certification as to the 
cause of death to complete the medical certification prior to interment but in no 
event more than seventy-two (72) hours after death. The said physician may, 
in appropriate cases, designate the cause of death as unknown pending an autopsy 
or upon some other reasonable cause for delay, with the physician designating the 
cause of death as unknown being responsible for sending the supplementary infor- 
mation to the local registrar as soon as it is obtained. (1913, c. 109, c. 7; C. S., 
s, 7094-01949 ¢) 161,-s, 1: 1955, c..951, s. 11; 1957,;,c71357,,ge hel GOoueaa ees. 
1, 4.) 

Editor’s Note: — The 1963 amendment “funeral director” for “undertaker” in the 
added the last paragraph and substituted third paragraph. 


§ 130-47. Death without medical attendance; duty of funeral di- 
rector and officials; approval required for cremation within seventy-two 
hours of death.—In case of death occurring without medical attendance, it shall 
be the duty of the funeral director or person acting as such to notify the local reg- 
istrar of such death, and when so notified the registrar shall, prior to the issuance 
of the burial-transit permit, inform the local health director and refer the case to 
him for immediate investigation and certification; provided, the board of county 
commissioners of any county may designate the coroner to perform such duties 
in lieu of the local health director, if the coroner is a licensed physician, and 
when such designation is made by the board of county commissioners, the reg- 
istrar shall, prior to the issuance of the burial-transit permit inform the coroner 
and refer the case to him for immediate investigation and certification. When any 
board of county commissioners designates the coroner to perform such duties 
in lieu of the local health director, the board of county commissioners may pay 
the coroner a fee or salary for such investigation, in an amount to be determined 
by the board of county commissioners. Nothing herein contained shall prevent 
any medical examiner appointed under the provisions of article 21 of this chap- 
ter from making such investigation and certification when required to do so un- 
der the provisions of said article. When there is no medical examiner, local health 
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director or person acting as local health director, the registrar shall refer the 
case to the coroner or other proper officer for investigation and certification, who 
shall make the certificate of death required for a burial-transit permit, stating 
therein the name of the disease causing death; or, if from external causes, (1) 
the means of death, and (ii) whether (probably) accidental, suicidal, or homicidal ; 
and shall, in any case, furnish such information as may be required by the State 
Registrar in order properly to classify the death. 


No cremation of a dead body, in cases of death without medical attendance, may 
take place within a period of seventy-two (72) hours following death without ap- 
proval of either the county medical examiner or local health director, or district 
solicitor of the superior court of the district solicitor of the superior court of the 
district in which the person died. (1913, c. 109, s. 8; C. S., s. 7095; 1951, ¢. 
1091, s. 2: 1955, c. 972, s. 4; 1957, c. 1357, +s: 1; 1963, c. 492, ss.:3,-4.) 

Editor’s Note. — The 1963 amendment tuted “funeral director” for “undertaker” 
added the second paragraph and substi- near the beginning of the section. 


§ 130-49. Funeral director to file death certificate and obtain burial- 
transit permit; extension of time for filing death certificate, etc., and 
obtaining burial-transit permit.—The funeral director or any other person 
disposing of or removing a dead body or the remains, shall file the certificate of 
death, or fetal death, with the local registrar of the district in which the death 
occurred. He shall obtain a burial-transit permit prior to any disposition or re- 
moval of the body or remains. He shall file the certificate of death or fetal death 
with the local registrar prior to obtaining the burial-transit permit unless other- 
wise authorized by the State Registrar. He shall obtain the required personal and 
statistical particulars from the person best qualified to supply them, over the sig- 
nature and address of his informant, and shall present the certificate to the attend- 
ing physician, if any, and if none to the medical examiner, local health director or 
coroner, as directed by the local registrar, for the medical certificate of the cause 
of death and other particulars necessary to complete the record, as specified in 
G. S. 130-46 and 130-47. He shall then state the facts required relative to the date 
and place of burial, over his signature and with his address, and present the com- 
pleted certificate to the local registrar in order to obtain a burial-transit permit for 
burial, removal or other disposition of the body. He shall deliver the burial-transit 
permit to the person in charge of the place of burial, before interring or otherwise 
disposing of the body; or shall attach the burial-transit permit to the box con- 
taining the corpse, when shipped by any transportation company, this burial- 
transit permit to accompany the corpse to its destination, where, if within the 
State, it shall be delivered to the person in charge of the place of burial. 


The State Registrar may, by regulation and upon such conditions as he may 
prescribe to assure compliance with the purposes of the Vital Statistics Laws of 
North Carolina, provide for the extension of the time periods prescribed in this 
article for the filing of death certificates, fetal death certificates, medical certifica- 
tions of cause of death, and for the obtaining of burial-transit permits in cases in 
which compliance with the applicable prescribed period would result in undue 
hardship. (1913, c. 109, s.9; C. S., s. 7096; 1955, c. 951, s. 12; 1957, c. 1357, s. 1; 
1963, c. 492, ss. 2, 4.) 

Editor’s Note. — The 1963 amendment tuted “funeral director” for “undertaker” 
added the second paragraph and substi- near the beginning of the section. 


§ 130-50. Sales of coffins or caskets regulated.—Every person, firm, 
or corporation selling a coffin or casket shall keep a record showing the name of 
the purchaser, purchaser’s post-office address, name of deceased, date of death, 
and place of death of deceased, which record shall be open to inspection of the 
State Registrar or his agent at all times. On the first day of each month the person, 
firm, or corporation selling coffins or caskets shall report to the State Registrar 
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each sale for the preceding month, on a blank provided for that purpose. But no 
person, firm, or corporation selling coffins or caskets to dealers or funeral direc- 
tors only shall be required to keep such record, nor shall such report be required 
from funeral directors when they have direct charge of the disposition of a dead 
body. Every person, firm, or corporation selling a coffin or casket at retail, and not 
having charge of the disposition of the body, shall enclose within the casket a notice 
furnished by the State Registrar, calling attention to the requirements of the 
law, a blank certificate of death, and the rules and regulations of the State Board 
of Health concerning the burial or other disposition of a dead body. (19143, ¢. 
109s. Os GE S50 40975 19575 c81357, 5.015 A963 Fc 492, s. 4.) 


Editor’s Note. — The 1963 amendment 
substituted “funeral directors” for “under- 
takers” in two places in the third sentence. 


§ 130-52. Interment without burial-transit permit forbidden.—No 
person in charge of any premises in which interments are made shall inter or 
permit the interment, disinterment, or other disposition of any body unless it is 
accompanied by a burial-transit permit, as herein provided. Such person shall 
endorse upon the burial-transit permit the date of interment, or disinterment over 
his signature, and shall return all burial-transit permits so endorsed to the local 
registrar of his district within ten days from the date of disposal. He shall also 
keep a record of all bodies interred or otherwise disposed of on the premises 
under his charge, in each case stating the name of each deceased person, place of 
death, date of burial or disposal, and the name and address of the funeral director ; 
which record shall at all times be open to official inspection. When burying a body 
in a cemetery or burial ground having no person in charge, the funeral director, or 
person acting as such, shall sign the burial-transit permit, giving the date of burial, 
and shall write across the face of the burial-transit permit the words “No person 
in charge,” and file the burial-transit permit within ten days with the registrar of 
the district in which the cemetery is located. (1913, c. 109, s. 11; C. S., s. 
7099-1955, c. 951,'s.14771957) 3 1357,%s. is 1905, Cade cs. ae 


Editor’s Note. — The 1963 amendment 
substituted “funeral director” for “under- 
taker’ in the third and fourth sentences. 


§ 130-52.2. Registration of marriage certificates; duty of registers 
of deeds; forms; furnishing copies; copies as evidence.—On or before the 
fifteenth day of each month the registers of deeds of the several counties of this 
State shall transmit to the Office of Vital Statistics of the State Board of Health 
in Raleigh, on forms prescribed and furnished by it, a record of each and every 
marriage ceremony performed in his county during the preceding calendar 
month, a record of which has been filed in his office as required by applicable 
law. The form prescribed by the Office of Vital Statistics of the State Board of 
Health in Raleigh shall contain and set forth in substance the forms and informa- 
tion required by G. S. 51-16, as amended, as a minimum requirement, and shall 
be the official form of a marriage license, certificate of marriage, and application 
for marriage license, issued by the register of deeds. The form so prescribed shall 
contain additional information in order to conform to the minimum requirements 
of the national agency in charge of vital statistics. Each form signed and issued 
by the register of deeds, assistant register of deeds, or deputy register of deeds 
shall constitute an original or duplicate original. Upon request, the Office of 
Vital Statistics shall furnish a true copy of any such record, which may be, but 
is not required to be, photographic, upon the payment to the office of a fee of one 
dollar ($1.00), and such true copy shall be competent evidence in any court or 
other proceeding in this State with like force and effect as the original. The 
moneys received pursuant to this section shall be paid into the general fund of 
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the State. The Office of Vital Statistics is authorized to do all things necessary 

to implement and carry out the provisions of this section. (1961, c. 862.) 
Editor’s Note.—The act inserting this 

section is effective as of Jan. 1, 1962. 


§ 130-57. Register of deeds may perform notarial acts. — The 
register of deeds is hereby authorized to take acknowledgments, administer oaths 
and affirmations, and to perform all other notarial acts necessary for the registra- 
tion or issuance of certificates relating to births, deaths or marriages. The register 
of deeds shall be entitled to a fee of fifty cents (50¢) for each acknowledgment, 
oath, affirmation, or other notarial act performed by him, when such acknowl- 
edgment, oath, affirmation, or other notarial act is sealed with his official seal, 
such fee or fees to be paid by the applicant. 

All acknowledgments taken, affirmations or oaths administered, or other 
notarial acts performed by the register of deeds relating to the registration of 
certificates of births, deaths or marriages, prior to June 16, 1959, are hereby 
validated and in all respects confirmed. (1945, c. 100; 1957, c. 1357, s. 1; 1959, 
c. 986.) 

Editor’s Note. — Prior to the 1959 
amendment this section related only to 
birth certificates. 


§ 130-64. State Registrar to supply blanks; to perfect and pre- 
serve birth and death certificates.—The State Registrar shall prepare, have 
printed, and supply to all registrars all blanks and forms used in registering, re- 
cording, and preserving the returns, or in otherwise carrying out the purposes 
of this article; and shall prepare and issue such detailed instuctions as may be 
required to procure the uniform observance of its provisions and the maintenance 
of a perfect system of registration; and no other blanks shall be used than those 
supplied by the State Registrar. He shall carefully examine the certificate received 
monthly from the local registrars, and if any such are incomplete or unsatis- 
factory he shall require such further information to be supplied as may be neces- 
sary to make the record complete and satisfactory. All physicians, midwives, 
informants, or funeral directors, and all other persons having knowledge of the 
facts are hereby required to supply, upon a form provided by the State Registrar or 
upon the original certificate, such information as they may possess regarding any 
birth or death upon demand of the State Registrar, in person, by mail, or through 
the local registrar. 

The State Registrar shall further arrange, bind, and permanently preserve 
the certificates in a systematic manner, and shall prepare and maintain a compre- 
hensive and continuous index of all births and deaths registered. Adequate fire- 
proof space in one of the State buildings for filing the birth and death records 
made and returned under this article shall be provided by the General Services 
Division. No persons other than those authorized by the State Registrar shall 
have access to any original birth and death records. (1913, c. 109, s. 17; S. C., 
Ba Sein le c020Z. 1 281949. co. 160,95..37 1 1955,-c.. 951, ax 17 sul 9S, 138% 
s. 1: 1963, c. 492, s. 4.) 

Editor’s Note. — The 1963 amendment takers’ in the last sentence of the first 
substituted “funeral directors” for “under- paragraph. 


§ 130-69. Duties of local registrar as to birth and death certifi- 
cates; reports.—Each local registrar shall supply blank forms of certificates to 
such persons as require them. Each local registrar shall carefully examine each 
certificate of birth or death when presented for record in order to ascertain 
whether or not it has been made out in accordance with the provisions of this 
article and the instructions of the State Registrar; and if any certificate of death, 
or fetal death, is incomplete or unsatisfactory, it shall be his duty to call attention 
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to the defects in the return, and he may withhold the burial-transit permit until 
such defects are corrected. All certificates, either of birth or of death, shall be 
typed or written legibly, in permanent black or blue-black ink, and no certificate 
shall be held to be complete and correct that does not supply all of the items of 
information called for therein, or satisfactorily account for their omission. If the 
certificate of death is properly executed and complete, the local registrar shall 
then issue a burial-transit permit to the funeral director: Provided, that in case the 
death occurred from some disease which is held by the State Board of Health to 
be infectious, contagious, or communicable and dangerous to the public health, 
no burial-transit permit for the removal or other disposition of the body shall be 
issued by the registrar, except under such conditions as may be prescribed by the 
State Board of Health. If a certificate of birth is incomplete the local registrar 
shall immediately notify the informant, or attendant, and require him to supply 
the missing items of information if they can be obtained. He may number con- 
secutively the certificates of birth and death, in two separate series, beginning 
with number one for the first birth and the first death in each calendar year, and 
sign his name as registrar in attest of the date of filing in his office. He shall also 
make one or more complete and accurate copies of each birth and each death cer- 
tificate registered by him. Such copies may be made on blanks supplied by the State 
Registrar; or, in lieu thereof, subject to the approval of the register of deeds, 
he may cause photocopies to be made in such manner and form, and on paper 
of such standard grade and quality as the State Registrar may approve. The 
State Registrar shall not be responsible for any expenses incurred in preparing 
such photocopies. The local registrar shall within seven (7) days of the date of his 
receipt of a certificate of birth or death transmit to the register of deeds of the 
county or his agent a copy of each certificate registered by him, and he may also 
retain one copy of the certificate for his own files. On the fifth day of each month 
he shall transmit to the State Registrar all original certificates registered by him 
for the preceding month. If no births or no deaths occurred in any month, the local 
registrar shall, on the fifth day of the following month, report that fact to the State 
Registrar and the register of deeds of the county, on cards provided for such 
purpose;'(1913,c..109, $.18 1915; ¢. 85, s92; TOlS rel Ot ware Seer ie Ie) 
Sess. 1920, e258, s.01211931, 0) 791933, Ge st e145 Per G/ 3 Saree 
si 20-1957, 1357, sol 2 1963) ci 4923554 SD) 

Editor’s Note. — The 1963 amendment rewrote the next-to-last sentence. It also 
substituted “one or more” for “two” near substituted “funeral director” for “under- 
the beginning of the seventh sentence and taker” in the fourth sentence. 


§ 180-69.1. State Registrar to forward copies of certificates. 


Editor’s Note.—The above catchline has 
been reprinted to correct an error. 


§ 130-70. Register of deeds to preserve copies of birth and death 
records. 


Local Modification—Orange: 1961, c. 


771. 
§ 130-72. Pay of local registrars. 
Local Modification. — Lenoir: 1961, c. 
665. 


§ 130-76. Violations of article; penalty.—(a) Grounds for Suspension 
or Revocation of Embalmer’s or Funeral Director’s License.—A violation of any 
of the provisions of this article by any licensed embalmer or licensed funeral di- 
rector shall constitute grounds for suspension or revocation of such license or li- 
censes by the State Board of Embalmers and Funeral Directors. 

(b) Misdemeanors.—Any person, who for himself or as an officer, agent, or 
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employee of any other person, or of any corporation or partnership, shall do or 
omit any of the following acts: 


(1) Shall remove the dead body of a human being, or permit the same to 
be done, from the primary registration district in which the death 
occurred or the body was tound without such authorization as is pro- 
vided in this article; 

(2) Refuse or fail to furnish correctly any information in his possession, or 
shall furnish false information affecting any certificate of record, re- 
quired by this article; 

(3) Wilfully alter otherwise than as provided by G. S. 130-64 or falsify any 
certificate, or record required by this article; or wilfully alter, falsify, 
or change any photocopy, certified copy, extract copy, or any docu- 
ment containing information obtained from an original, or copy, 
of any certificate or record required by this article, or wilfully make, 
create or use any altered, falsified, or changed record, reproduction, 
copy or document, for the purpose of attempting to prove or estab- 
lish for any purpose whatsoever any matter purported to be shown 
thereon ; 

(4) Fail, neglect, or refuse to perform any act or duty as required by this 
article or by the instructions of the State Registrar prepared under 
authority of this article; 

(5) Inter, cremate, remove from the State, or otherwise finally dispose of 
the dead body of a human being, or permit the same to be done with- 
out authority of a burial-transit permit issued by the local registrar of 
the district in which the death occurred or in which the body was 
found; 


shall, upon conviction thereof, be guilty of a general misdemeanor and punished 
in the discretion of the court. (1913, c. 109, s. 21; 1919, c. 210, s. 2; C..S., s. 
Pee COL oe ae IIL Sel 6 1 99/, Cor 1 30/5. Sab 2, 1905, Ce Toes, Se Fa) 

Editor’s Note. — The 1963 amendment division (1) of subsection (b). It also 
rewrote subsection (a), which formerly added subdivision (5) of subsection (b). 
made certain violations felonies, and sub- 


§ 130-79.1. Establishing facts relating to birth of abandoned 
children.—(a) In the event a person who was abandoned, deserted, or for- 
saken as a child by his or her parent(s) in North Carolina and the name and 
address of the abandoning parent(s) are unknown, and the place and date of 
birth are unknown, such person may file a duly verified petition with the clerk 
of the superior court in the county where he was abandoned, deserted or for- 
saken, setting forth the facts and petitioning the clerk to hear evidence and find 
the facts concerning the abandonment, the name or assumed name, date and place 
of birth of the person, and the names of the person or persons acting in loco 
parentis to the individual. 

(b) The clerk shall find such facts as the evidence may warrant and, if there 
is insufficient evidence to establish the place of birth, it shall be conclusively pre- 
sumed that such person was born in the county where he was abandoned. The 
clerk shall enter a judgment as to his findings and record the same in the record 
of special proceedings in his office. The clerk shall certify the same to the State 
Office of Vital Statistics and the same shall thereupon be recorded in the State 
Office of Vital Statistics upon forms which it may adopt and a copy thereof cer- 
tified to the register of deeds of the county in which said petitioner was aban- 
doned. The clerk may charge a fee not to exceed two dollars ($2.00) for his 
services under this section. 

(c) The record of birth established by a person under this section, when re- 
corded, shall become a public record and shall be accepted as such by the courts 
and other agencies of this State in the same manner as other public records. 
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(d) The provisions provided hereunder shall be cumulative, and not in dis- 
paragement of any other acts or provisions for obtaining a delayed birth certif- 
cates y (1959 scx 492.) 


ARTICLE 9A. 
Poliomyelitis (Infantile Paralysis). 


§ 130-93.1. Vaccination of young children against poliomyelitis 
(infantile paralysis).—(a) The parent, parents, guardian or any person in 
loco parentis of any child in North Carolina between the ages of two months 
and six years shall have administered to such child an adequately immunizing 
dose as determined by the North Carolina State Board of Health of a prophylac- 
tic agent against poliomyelitis (infantile paralysis) which meets the standard ap- 
proved by the United States Public Health Service for such biological products, 
and which is approved by the North Carolina State Roard of Health. 


(b) The parent, parents, guardian or person in loco parentis of such child 
who has not previously received such vaccination or immunization shall present 
the child to a physician licensed to practice medicine in North Carolina and re- 
quest such physician to administer the necessary vaccination or immunization 
against poliomyelitis (infantile paralysis) as above provided. 


(c) If the said parent, parents, guardian or person in loco parentis of such 
child are unable to pay for the services of a private physician, or for such prophy- 
lactic poliomyelitis agent, such parent, parents, guardian or person in loco parentis 
shall present such child to the county physician of the county in which the child 
resides, or to the physician health director serving such county, who shall then 
administer or authorize a competent agent to administer such prophylactic agent 
without charge. As authorized by and with the approval of the Governor and 
the Council of State, the vaccine necessary for immunizations under this subsec- 
tion shall be purchased and furnished to the local health directors by the State 
Board of Health and the cost of such vaccine shall be paid for from the Con- 
tingency and Emergency Fund for the fiscal year in which such expense is in- 
curred. 


(d) The physician who administers such prophylactic agent against poliomye- 
litis (infantile paralysis) to such children shall submit a certificate of such vac- 
cination or immunization to the local health director and shall give a copy of the 
same to the parent, guardian or person in loco parentis of the child. 


(e) No principal or teacher shall permit any child to attend a public, private 
or parochial school without the certificate provided for in subsection (d) above, 
or some other acceptable evidence of the child’s vaccination or immunization 
against poliomyelitis (infantile paralysis). 


(f) If any physician licensed to practice medicine in North Carolina certi- 
fies that such vaccination or immunization may be detrimental to a child’s health, 
the requirements of this article shall be inapplicable until such vaccination or 
immunization is found no longer to be detrimental to the child’s health. 


(g) Any person violating this article or any part thereof shall be guilty of a 
misdemeanor and shall be punished by a fine of not more than fifty dollars 
($50.00) or by imprisonment for not more than thirty (30) days in the discre- 
tion of the court. 


(h) This article shall not apply to children whose parent, parents, or guardian 
are bona fide members of a recognized religious organization whose teachings are 
contrary to the practices herein required, and no certificate for admission to any 
private, public or parochial school shall be required as to them. (1959, c. 177.) 


134 


§ 130-95 1963 CUMULATIVE SUPPLEMENT § 130-124 


ArTIcLE 10. 


Venereal Disease. 


Part. 1. Venereal Disease. 


§ 130-95. Physicians and others to report cases or positive labora- 
tory tests.—Any physician or other person responsible for diagnosis or treat- 
ment of a patient with venereal disease, or any superintendent or manager of a 
hospital, dispensary, or charitable institution in which there is a patient or in- 
mate with a venereal disease, or laboratory performing a positive laboratory test 
for venereal disease, shall make a report of such case or positive laboratory test 
for venereal disease to the local health director in such form and manner as the 
State Board of Health shall direct, and shall cooperate with the State Board of 
Health and local boards of health in preventing the spread of venereal diseases. 
(OID ae a6 ea te) ames 102-1957 ce 1357; so 13 1961574753") 

Editor’s Note. — The 1961 amendment 
rewrote this section. 





ArTICLE 12. 
Sanitary Districts. 
§ 130-123. Creation by State Board of Health. 


When Sanitary District May Occupy of a municipality, occupy the same terri- 
Same Territory as City—A sanitary dis- tory as the city. State v. Lenoir, 249 N. C. 
trict may with, but only with, the consent 96, 105 S. E. (2d) 411 (1958). 


§ 130-124. Procedure for incorporating district. — A sanitary district 
shall be incorporated as hereinafter set out. Fifty-one per cent (51%) or more 
of the resident freeholders within a proposed sanitary district may petition the 
board of county commissioners of the county in which all or the major portion 
of the petitioning freeholders of the proposed district are located, setting forth 
the boundaries of the proposed sanitary district and the objects it is proposed to 
accomplish. Upon receipt of such petition the board of county commissioners, 
through its chairman, shall notify the State Board of Health and the chairman 
of the board of county commissioners of any other county or counties in which 
any portion of the proposed district lies, of the receipt of said petition, and shall 
request that a representative of the State Board of Health hold a joint public 
hearing with the county commissioners of all the counties in which a portion of 
the district lies concerning the creation of the proposed sanitary district. The State 
Health Director and the chairman of the board of county commissioners shall 
name a time and place within the proposed district at which the public hearing 
shall be held. The chairman of the board of county commissioners shall give 
prior notice of such hearing by posting a notice at the courthouse door of the 
county and also by publication in a newspaper published in said county at least 
once a week for four successive weeks; and in the event such hearing is to be 
before a joint meeting of the boards of county commissioners of more than one 
county, or in the event the land to be affected lies in more than one county, then 
a like publication and notice shall be made and given in each of said counties. 
In the event that all matters pertaining to the creation of this sanitary district 
cannot be concluded at the hearing, any stich hearing may be continued to a 
time and place within the proposed district named by the representative of the 
State Board of Health. (1927, c. 100, ss. 2-4; 1951, c. 178, s. 1; 1957, c. T3576 
5.004959. onl 169: 4a, 13) 

Editor’s Note. — The 1959 amendment addition to and not in substitution for any 
inserted the word “resident” in line three. other powers heretofore or hereafter 
Section 3 of the amendatory act provides: granted.” 

“The powers granted by this act are in 
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§ 130-126. Election and terms of office of sanitary district boards. 
—The State Board of Health shall cause copies of the resolution adopted creat- 
ing the sanitary district to be sent to the board or boards of county commis- 
sioners of the county or counties in which all or parts of the territory within 
the district is located, whereupon the said board or boards of county commis- 
sioners shall hold a meeting or joint meeting for the purpose of electing a sani- 
tary district board of three members, residents within the district, which shall 
thereafter be the governing body of the sanitary district. At this meeting or 
joint meeting of said board or boards of county commissioners there shall be 
elected three members of said sanitary district boards who shall serve until 
their successors are elected and qualified. At the next general election following 
said appointment by the board of county commissioners, candidates for said dis- 
trict board shall be nominated in the primary and elected at the general election 
as are county officers, except that the nomination and election shall be confined 
to said district. 

When more than six candidates qualify for a primary, then the six candidates 
receiving the highest number of votes in the primary shall be nominated as 
candidates for election in the general election, and the three candidates receiving 
the highest number of votes in the general election shall be elected as members 
of said sanitary district board. When six or less candidates qualify for the pri- 
mary, then each shall be declared to be a candidate in the general election with- 
out their names being voted upon in the primary. The primary and general elec- 
tion shall be nonpartisan, and each shall be conducted by the board of elections 
in the county in which the sanitary district is located. The said board of elec- 
tions is authorized and empowered to cause a special election to be held at such 
time or times as it may designate, if necessary to break a tie between any 
candidate in the primary or general election: Provided, that this paragraph shall 
apply only to sanitary districts located wholly within the limits of a single county, 
and which adjoin and are contiguous to cities having a population of fifty thou- 
sand or more. The said board of elections shall canvass the returns from any 
primary or general election and within ten days thereafter certify the results 
thereof to the clerk of the superior court. The clerk of the superior court in 
each county is authorized, directed and empowered to take and file the oaths of 
office of those persons elected. 


Prior to the appointment of a sanitary district board by the board or boards 
of county commissioners or prior to the election of the members of a sanitary 
district board at any general election, the board or boards of county commis- 
sioners may by resolution determine that such sanitary district board shall con- 
sist of five members, residents within such district. In such case, when more 
than ten candidates for membership on such sanitary district board qualify for 
a primary, then the ten candidates receiving the highest number of votes in 
the primary shall be nominated as candidates for election in the next general 
election, and the five candidates receiving the highest number of votes in the 
general election shall be elected as members of said sanitary district board; when 
ten or less candidates qualify for the primary, then each shall be declared to be 
a candidate in the general election without his name being voted upon in the 
primary. The primary and general election shall be nonpartisan, and each shall 
be conducted by the board of elections in the county in which the greater por- 
tion of the qualified voters of the sanitary district are located. The said board 
of elections is authorized and empowered to cause a special election to be held 
at such time or times as it may designate, if necessary to break a tie between any 
candidates in the primary or general election. 


The members of the board so nominated and elected shall be residents of 
the district. They shall qualify by taking the oaths of office on the first Monday 


in December following their election. The term of office shall be two years and 
until their successors qualify. 
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Prior to the appointment of a sanitary district board by the board or boards 
of county commissioners or prior to the election of the members of a sanitary 
district board at any general election, the board or boards of county commission- 
ers may by resolution and upon the request of the sanitary district board deter- 
mine that such sanitary district board shall consist of five members, residents 
within such district, that the term of office of the members of such sanitary dis- 
trict board shall be four (4) years and until their successors qualify, that the 
terms be staggered so that at the first biennial election after the adoption of such 
resolution, and every four (4) years thereafter, three members of the sanitary 
district board shall be elected, and that at the next biennial election, and every 
four (4) years thereafter, two members of the sanitary district board shall be 
elected. Upon the adoption of such a resolution by the board or boards of county 
commissioners, said board or boards of county commissioners shall elect two mem- 
bers of said sanitary district board who shall serve until their successors are 
elected and qualified. In case of the adoption of such a resolution, when more 
than six candidates qualify for a primary at the next election following such 
adoption, and every four (4) years thereafter, then the six candidates receiving 
the highest number of votes in the primary shall be nominated as candidates for 
election in the general election, and the three candidates receiving the highest 
tuumber of votes in the general election shall be elected as members of the sani- 
tary district board. When six or less candidates qualify for the primary, then each 
shall be declared to be a candidate in the general election without their names 
being voted upon in the primary. The primary and general elections shall be 
nonpartisan, and each shall be conducted by the board of elections in the county 
in which the sanitary district is located. The said board of elections is author- 
ized and empowered to cause a special election to be held at such time or times 
as it may designate, if necessary to break a tie between any candidates in the pri- 
mary or general election. When more than four candidates qualify for a primary, 
preceding the second general election after the adoption of such a resolution, and 
every four (4) years thereafter, then the four candidates receiving the highest 
rumber of votes in the primary shall be nominated as candidates for election 
in the general election, and the two candidates receiving the highest number of 
votes in the general election shall be elected as members of the sanitary district 
board and when four or less candidates qualify for the primary, then each 
shall be declared to be a candidate in the general election without their names 
being voted upon in the primary. This primary and general election shall also be 
nonpartisan, and shall be conducted by the board of elections in the county in 
which the sanitary district is located and said board of elections is authorized 
and empowered to cause a special election to be held at such time or times as it 
may designate, if necessary to break a tie between any candidates in the pri- 
mary or general election. (1927, c. 100, s. 6; 1943, c. 602;:1953, c. 798; 1955, 
ce. 1073; 1957, c. 1357, s. 1; 1963, c. 644.) 


Editor’s Note. — The 1963 amendment 
added the last paragraph. 


§ 130-128. Corporate powers. 


(9) a. To contract with any person, firm, corporation, city, town, vil- 
lage or political subdivision of the State both within or with- 
out the corporate limits of the district to supply raw water 
without charge to said person, firm, corporation, city, town, 
village or political subdivision of the State in consideration 
of said person, firm, corporation, city, town, village or »olitical 
subdivision permitting the contamination of its source of wa- 
ter supply by discharging sewage therein and to construct all 
improvements necessary or convenient to effect the delivery of 
said water at the expense of the district when in the opinion 
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of the sanitary district board and the State Board of Health, 
it will be for the best interest of the district. 

b. To contract with any person, firm, corporation, city, town, vil- 
lage or political subdivision of the State within or without the 
corporate limits of the district to supply raw or filtered water 
to said person, firm, corporation, city, town, village, or politi- 
cal subdivision of the State where the service is available: 
Provided, however, that for service supplied outside the cor- 
porate limits of the district, the sanitary district board may fix 
a different rate from that charged within the corporate limits 
but shall in no case be liable for damages for a failure to fur- 
nish a sufficient supply of water. 

c. To contract with any person, firm, corporation, city, town, vil- 
lage or political subdivision of the State within or without the 
corporate limits of the district for the treatment of the district’s 
sewage in a sewage disposal or treatment plant owned and con- 
structed or to be constructed by such person, firm, corpora- 
tion, city, town, village or political subdivision of the State and 
upon such terms and conditions as the governing body of such 
district and person, firm, corporation or the governing body 
of such city, town, village or political subdivision of the State 
shall agree upon. . 

(16) To establish a capital reserve fund for the district in accordance with 
the following provisions: 

a. The district board shall pass a resolution declaring that a capital 
reserve fund is thereby established, which resolution shall state 
that said fund shall consist of unencumbered balances and un- 
appropriated surplus revenues evidenced by money derived 
from collections of ad valorem taxes of the district or from 
service charges and rates applied by the district board in ac- 
cordance with law or from proceeds of the sale of real or per- 
sonal property of the district, that it shall take effect when the 
provisions thereof are approved by the Local Government 
Commission, and ‘the district board shall designate therein 
some bank or trust company as depository in which the capital 
reserve fund shall be placed to the credit of a special account 
toi/be- known? as’ "275 Ge een cea re ee District, 
Capital Reserve Fund.” 

b. Upon adoption of a resolution by the district board providing 
therefor and with the approval of the Local Government Com- 
mission, the capital reserve fund may be increased at any time 
with money from like source or sources as those stated in 
establishing resolution. 

c. Withdrawal and the capital reserve fund shall be of two kinds, 
temporary and permanent. Temporary withdrawal may be 
made: 

1. In anticipation of the collections of taxes and other rev- 
enues of the district of the current fiscal year in which 
such withdrawal is made and for the purpose of paying 
principal or interest of bonds of the district falling due 
within three months, but the amount of such withdrawal 
shall be repayable to the capital reserve fund not later 
than thirty days after the close of the fiscal year in 
which such withdrawal is made, and 

2: For investment or reinvestment in bonds, notes or certif- 
icates of indebtedness of the United States of America, 
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in bonds or notes of the State of North Carolina, in 
bonds of the district, or in bonds of any city, town or 
county in North Carolina. 


Permanent withdrawal may be made for the purpose of 
acquiring property for the district by purchase or otherwise, 
or for extending, enlarging, improving, replacing or recon- 
structing any properties of the district incident to or deemed 
necessary for the exercise of the powers granted by law to 
the district board. Each withdrawal shall be authorized by 
resolution of the district board and approved by the Local 
Government Commission and shall be by check drawn on the 
designated depository of the capital reserve fund upon which 
such approval by the Commission shall be endorsed by the 
secretary of the Commission or by an assistant designated by 
him for that purpose: Provided, however, the State of North 
Carolina shall not be liable for misapplication of any moneys 
withdrawn from the capital reserve fund by reason of such 
endorsement, such endorsement only being prima facie evi- 
dence of approval of the withdrawal authorized. No permanent 
withdrawal shall be made unless, after such withdrawal, there 
shall remain in the capital reserve fund an amount equal to 
the sum of the principal and interest of bonds of the district 
maturing either in the fiscal year in which the withdrawal is 
made or in the ensuing fiscal year, whichever is greater, ex- 
cept that, when the amount of authorized and unissued bonds 
of the district is determined by the sanitary district board to 
be insufficient for financing the cost of the improvements or 
properties for which such bonds were authorized, all or any 
part of such remaining amount may be withdrawn for the pur- 
pose of meeting such insufficiency. 


d. All moneys stated in the establishing resolution or in a resolu- 
tion providing for increase of the capital reserve fund, when 
the provisions of such resolutions are approved by the Local 
Government Commission, and all realizations and earnings 
from temporary withdrawals shall be deposited in the desig- 
nated depository of the capital reserve fund by the officer or 
officers having the charge and custody of such moneys, and it 
shall be the duty of such officer or officers to simultaneously 
report each of such deposits to the Local Government Com- 
mission. 


(18) For the purpose of promoting the public health, safety, morals, and 


the general welfare of the State, the sanitary district boards of the 
various sanitary districts of the State are hereby empowered, within 
the areas of said districts and not under the control of the United 
States or the State of North Carolina or any agency or instrumental- 
ity thereof, to designate, make, establish and constitute as zoning 
units any portions of said sanitary districts in accordance with the 
manner, method and procedure as follows: 
a. No sanitary district board, under the provisions of this subsec- 
tion, shall designate, make, establish and constitute any area 
in their respective sanitary districts a zoning area until a 
petition signed by two-thirds (7%) of the qualified voters :n 
said area as shown by the registration books used in the last 
general election, together with a petition signed by two-thirds 
(24) of the owners of the real property in said area as shown 
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by the records in the office of the register of deeds for the 
county on the date said petition is filed with any sanitary dis- 
trict board, and a public hearing after twenty days’ notice has 
been given. Such notice must be published in a newspaper of 
general circulation in said county at least two times, and a 
copy of said notice posted at the courthouse of said county 
and in three other public places in the sanitary district for 
twenty days before the date of the hearing. The petition 
must be accompanied by a map of any proposed zoning area. 


b. When any portion of any sanitary district has been made, estab- 


lished and constituted a zoning area, as herein provided, the 
sanitary district boards as to any such zoning areas shall have, 
exercise and perform all of the rights, privileges, powers and 
duties granted to municipal corporations under article 14, 
chapter 160, of the General Statutes of North Carolina, as 
amended, provided, however, the sanitary district boards shall 
not be required to appoint any zoning commission or board of 
adjustment, and upon the failure to appoint either said sani- 
tary district boards shall have, exercise and perform all the 
rights, privileges, powers: and duties granted to said zoning 
commission and board of adjustment. 


c. The governing body of any city, town or sanitary district is 


hereby authorized to enter into agreements with any other 
city, town or sanitary district for the establishment of a joint 
zoning commission, and to cooperate fully with each other. 


d. The sanitary district boards are hereby authorized to appropri- 


ate such amounts of money as they deem necessary to carry 
out the effective provisions of this subsection, and are au- 
thorized to enforce its rules and regulations in order to give 
effect to this subsection, and for such purposes to use the in- 
come of the district or cause taxes to be levied and collected 
upon the taxable property within the district to pay such costs. 


e. None of the provisions of chapter 176 of the Public Laws of 


North Carolina, Session 1931 (the proviso to G. S. 160-173), 
shall apply to any sanitary district. 


f. This subdivision shall apply only to sanitary districts which ad- 


join and are contiguous to any incorporated town and are lo- 
cated within three miles or less of the boundaries of two other 
cities or towns. (1927, c. 100, s. 7; 1933, c. 8, ss. 1, 2; 1935, c. 
287, ss. 1, 2; 1941, c. 116; 1945, c. 651, ss. 1, 2; 1947, c. 476: 
1949, c. 880, s. 1; 1949, cc. 1130, 1145; 1951, c. 17, s. 1; 1951, 
ce, 1035.08) 13° 1957)" 135748, Ps 1961 ce rh6ow 805, 1155" 
LOGS er eee} 


Local Modification.—Dare (and munici- 
palities and sanitary districts therein), as 
to subdivision (13): 1959, c. 1079, 

Editor’s Note.— 

The first 1961 amendment rewrote para- 
graph f of subdivision (18). The second 
1961 amendment added paragraph c to 
subdivision (9). The third 1961 amendment 


added the exception clause at the end of 
subdivision (15), paragraph c. 

The 1963 amendment made paragraph c 
of subdivision (9) applicable to contracts 
with persons, firms or corporations. 

Only subdivisions (9), (16) and (18) 
are set out. 


§ 130-129. Organization of board. 


Local Modification.—Halifax: 1961, c. 
883. 
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§ 130-130. Power to condemn property. 


Section Requires Just Compensation for 
Damages.—When a sanitary district, in 
the exercise of its power of eminent do- 
main, took easements and rights of way for 
sewer lines over the lands of defendants, 
it became obligated by the North Carolina 
Constitution and this section, under which 
it acted, to pay to defendants just com- 
pensation for the damage done. North 
Asheboro-Central Falls Sanitary Dis. v. 
Canoy, 252 N. C. 749, 114 S. E. (2d) 577 
(1960). 

Measure of Compensation. — Where a 
sanitary district condemns an easement for 
sewer lines, together with the perpetual 
right to enter upon the land for the pur- 
pose of inspecting its lines and making nec- 
essary repairs, replacements, additions and 
alterations thereon, with right of the land- 


owners to use the land for all lawful pur- 
poses not inconsistent with the rights ac- 
quired by the district, the measure of com- 
pensation is the difference in the market 
value of the land free of the easement and 
the market walue of the land subject to the 
easement. North Asheboro-Central Falls 
Sanitary Dist. v. Canoy, 252 N. C. 749, 114 
SE. (2d) S77" (1960). 

Proper Use of Easements.—A sanitary 
district, acting under this section to acquire 
easements to construct and maintain santi- 
tary sewer lines, can use the property taken 
for only the limited purpose described in 
the petition, and any other use by it or any- 
one else would require additional compen- 
sation. North Asheboro-Central Falls Sani- 
taryelis.ivs,Canoye 2oeuNw Carel 145. be 
(2d) 577 (1960). 





§ 130-134. Resolution authorizing bond issue and purposes for 
which bonds may be issued. — Either before or after the adoption of the 
plan as aforesaid, the sanitary district board may pass a resolution or resolu- 
tions (hereinafter sometimes referred to as “bond resolution” or “bond resolu- 
tions”) authorizing the issuance of bonds of the sanitary district, but bonds for 
two or more unrelated purposes shall not be authorized by the same bond 
resolution; provided, however, that bonds for two or more improvements or 
properties mentioned together in any one or more of the clauses of this section 
may be treated as being for a single purpose and may be authorized by the 
same bond resolution. The negotiable bonds of a sanitary district may be issued 
for any one or more of the following purposes, which purposes may include land, 
rights in land or other rights necessary for the establishment thereof: 


(1) Acquisition, construction, reconstruction, enlargement of, additions or 
extensions to a water system or systems, a water purification or treat- 
ment plant or plants, a sanitary sewer system or systems, or a sewage 
treatment plant or plants, including interest on the bonds during con- 
struction and for one year after completion of construction if deemed 
advisable by the sanitary district board. 

(2) Construction, reconstruction or acquisition of an incinerator or inciner- 
ators or other facilities for the disposal of garbage, waste and other 
refuse, 

(3) Purchase of firefighting equipment and apparatus. 

(4) Acquisition, construction, reconstruction, enlargement of, additions or ex- 
tensions to, a district building or buildings which may include a fire 
station and office and other district facilities. 

Such resolution shall state: 

(1) In brief and general terms, the purpose for which the bonds are to be 
issued. 

(2) The maximum aggregate principal amount of the bonds. 

(3) That a tax sufficient to pay the principal and interest of the bonds when 
due shall be annually divided and collected on all taxable property 
within the sanitary district. 

(4) That the resolution shall take effect when and if it is approved by the 
voters of the sanitary district at an election. 


Such resolution shall be published once a week for three successive weeks: 
Provided, however, the first of such publications shall be not later than the first 
publication of the notice of election required in G. S. 130-137. A statement in 
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substantially the following form (the blanks being first properly filled in), with 
the printed signature of the secretary of the sanitary district board appended there- 
to, shall be published with the resolution: 


The foregoing resolution was adopted by the sanitary district board of ...... 
WRITE. he, Et Sanitary Districton thes. . 0c. “Gay uOl wets ss sere tae 1 a ae ape 
andeWwaslitst: puplisnea Olle i.e. eee. car. day VOL ice ese ge 1D ee hie. a 


Any action or proceeding questioning the validity of said resolution must be com- 
menced within thirty days after its first publication. 


Secretaria: atte ote Sanitary 
District Board. 


GIO2Z7ssc 41 00, "S13 e194 Oe S80 5.715 1951) e: 17 sail once S465 sl 1 oa7ere 
PSS / tsar 11963 ees 12476 5012) 

Editor’s Note. — The 1963 amendment 
inserted the first subdivision (4). 


§ 130-138. Bonds.—The sanitary district board shall, subject to the pro- 
visions of this article, and under competent legal and financial advice, prescribe 
by resolution the form of the bonds, including any interest coupons to be 
attached thereto, and shall fix the date, the maturities, the denomination or de- 
nominations, and the place or places of payment of principal and interest which 
may be at any bank or trust company within or without the State of North 
Carolina. The bonds shall not be sold at less than par and accrued interest nor 
bear interest at a rate or rates in excess of six per centum (6%) per annum. The 
bonds shall be signed by the chairman and secretary of the sanitary district 
board, and the seal of the board shall be impressed thereon, and any coupons 
attached thereto shall bear a facsimile of the signature of the secretary of said 
board in office at the date of the bonds or at the date of delivery thereof. The 
delivery of bonds so executed shall be valid, notwithstanding any change in 
officers or in the seal of the board occurring after the signing and sealing of the 
bonds. Bonds issued under this article shall be payable to bearer unless they 
are registered as hereinafter provided, and each coupon appertaining to a bond 
shall be payable to the bearer of the coupon. A sanitary district may keep in 
the office of the secretary of the sanitary district board, or in the office of a 
bank or trust company appointed by said board as bond registrar or transfer 
agent, a register or registers for the registration and transfer of its bonds, in 
which it may register any bond at the time of its issue or, at the request of the 
holder, thereafter. After such registration, the principal and interest of the bond 
shall be payable to the person in whose name it is registered except in the case 
of a coupon bond registered as to principal only, in which case the principal 
shall be payable to such person, unless the bond shall be discharged from regis- 
tration by being registered as payable to bearer. After registration a bond may 
be transferred on such register by the registered owner in person or by attorney, 
upon presentation to the bond registrar, accompanied by delivery of a written 
instrument of transfer in a form approved by the bond registrar, executed by 
the registered owner. Upon the registration or transfer of a bond as aforesaid, 
the bond registrar shall note such registration or transfer on the back of the 
bond. A sanitary district may, by recital in its bonds, agree to register the bonds 
as to principal only, or agree to register them either as to principal only or as 
to both principal and interest at the option of the bondholder. Upon the regis- 
tration of a coupon bond as to both principal and interest the bond register 
shall also cut off and cancel the coupons, and endorse upon the back of such 
bond a statement that such coupons have been cancelled. The proceeds from the 
sale of such bonds shall be placed in a bank in the State of North Carolina to 
the credit of the sanitary district board, and payments therefrom shall be made 
by vouchers signed by the chairman and secretary of the sanitary district board. 
The officer or officers having charge or custody of funds of the district shall re- 
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quire said bank to furnish security for the protection of deposits of the district as 
provided in G. S. 159-28. 

Bonds issued for any purpose pursuant to this article shall mature within the 
period of years as hereinafter provided, each such period being computed from 
the date of the election upon the issuance thereof held under the provisions of 
G. S. 130-137. Such periods shall be for the purposes stated by clauses in G. S. 
130-134 as follows: Clause (1), forty years; clause (2), twenty years; clause (3), 
ten years; clause (4), thirty years. Such bonds shall mature in annual installments 
or series, the first of which shall be made payable not more than five years after 
the date of the first issued bonds of such issue, and the last within the aforesaid 
period. No such installment or series shall be more than two and one-half times 
as great in amount as the smallest prior installment or series of the same bond 
issue. If all of the bonds of any issue are not issued at the same time, the bonds 
at any one time outstanding shall mature as aforesaid. Such bonds may be issued 
either all at one time or from time to time in blocks, and different provisions may 
be made for different blocks. Bonds issued pursuant to this article shall be subject 
to the provisions of the Local Government Act. The cost of preparing, issuing, and 
marketing bonds shall be deemed to be one of the purposes for which the bonds 
are issued. (1927, c. 100, s. 15; 1949, c. 880, s. 1; 1951, c. 17, s. 1; c. 846, s. 2; 
199701611357 Pes P1963, 'c¥1247 98.22.) 

Editor’s Note.— of the second sentence of the second para- 

The 1963 amendment inserted at the end graph the words “clause (4), thirty years.” 


§ 130-141. Valuation of property; determining annual revenue 
needed. — Upon the creation of a sanitary district and after each assessment 
for taxes thereafter the board or boards of county commissioners of the county 
or counties in which the sanitary district is located shall file with the sanitary 
district board the valuation of assessable property within the district. The sani- 
tary district board shall then determine the amount of funds to be raised for 
the ensuing year in excess of the funds available from surplus operating revenues 
set aside as provided in G. §. 130-144 below to provide payment of interest and 
the proportionate part of the principal of all outstanding bonds, and retire all 
outstanding certificates of indebtedness, revenue anticipation notes issued against 
the district and to pay all obligations incurred by the district in the performance 
of its lawful undertakings. 

The sanitary district board shall determine the number of cents per one hun- 
dred dollars ($100.00) necessary to raise the said amount and so certify to the 
board or boards of county commissioners. The board or boards of county com- 
missioners in their next annual levy shall include the number of cents per one 
hundred dollars ($100.00) so certified by the sanitary district board in the levy 
against all taxable property within the district, which tax shall be collected as 
other county taxes are collected and every month the amount of tax so collected 
shall be remitted to the sanitary district board and deposited by the said board 
in a bank in the State of North Carolina separately from other funds of the dis- 
trict. Such levy may include an amount for reimbursing the county for expenses 
of levying and collecting said taxes, which amount shall be based upon such per- 
centage of the collection of said taxes, not exceeding five per centum (5%) 
thereof, as may be agreed upon by the sanitary district board and the board of 
county commissioners, to be deducted from the collections and stated with each 
remittance to the sanitary district board, and such percentage of collections shall 
remain the same until revised or abolished by further agreement between said 
boards. The officer or officers having charge or custody of the funds of the district 
shall require said bank to furnish security for protection of such deposits as pro- 
vided in G, S, 159-28. 

The sanitary district board of any sanitary district, in lieu of collecting the 
taxes in the manner as hereinbefore provided, may cause to be listed by all the 
taxpayers residing within the district with the person designated by the district 
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board, all the taxable property located within the district, and after determining 
the amount of funds to be raised for the ensuing year in excess of the funds 
available from surplus operating revenues set aside as provided in G. S. 130-144 
to provide payment of interest and the proportionate part of the principal of all 
outstanding bonds, certificates of indebtedness, revenue anticipation notes issued 
against the district and to pay all obligations incurred by the district in the per- 
formance of all of its lawful undertakings, to determine the number of cents per 
one hundred dollars ($100.00) necessary to raise said amount. The said sanitary 
district board in its next annual levy shall levy against all taxable property in 
the district the number of cents per one hundred dollars ($100.00) necessary to 
raise the amount with which to pay the obligations of the district, including prin- 
cipal and interest on bonds, certificates of indebtedness, revenue anticipation notes 
and other lawful obligations of the district, which tax shall be collected in the same 
manner as taxes of other political subdivisions of the State of North Carolina are 
collected by a tax collector, to be selected by the sanitary district board of the 
sanitary district electing to assess, levy and collect its taxes in the manner herein 
provided. The tax collector selected by said sanitary district board and the de- 
pository, in which said taxes so collected are deposited, shall qualify in the same 
manner and give the necessary surety bonds as are required of tax collectors and 
depositories of county funds in the county or counties in which said sanitary dis- 
tricts are located. 

In any sanitary district located in two or more counties any one or more of 
which have different assessment ratios for tax purposes, the sanitary district board 
of such sanitary district shall, in order that all taxable property within the sani- 
tary district shall be subject to taxation for sanitary district purposes the same 
as if the same assessment ratio were used throughout the entire sanitary district, 
(i) certify to the boards of commissioners of such counties such different deter- 
minations as to the numbers of cents per one hundred dollars ($100.00) to be 
levied against the taxable property within the portion of the sanitary district lo- 
cated within such county or counties as will provide the amount of funds to be 
raised for the ensuing year for sanitary district purposes as hereinabove men- 
tioned, or (ii) in the event the sanitary district board shall elect to levy and col- 
lect such sanitary district taxes itself, adjust the valuations of assessable property 
within the sanitary district as filed with the sanitary district board by the respec- 
tive boards of commissioners. (1927, c. 100, s. 17; 1935, c. 287, ss. 3, 4; 1949, 
Cr BO0;7s.0.1551951, c.17, Ss, 1291957, cel oo fee we O09 a Opler 4 ae ee eas) 


Editor’s Note. — The 1959 amendment The 1963 amendment added the fourth 
inserted the third sentence of the second paragraph. 
paragraph. 


§ 180-148. Procedure for extension of district.—(a) If, after any 
sanitary district shall have been created pursuant to the provisions of this article 
or the provisions of this article shall have been made applicable to any sanitary 
district, a petition signed by not less than fifteen per centum (15%) of the free- 
holders resident within any territory contiguous to and adjoining any such sani- 
tary district shall be presented to the sanitary district board of such sanitary 
district praying that the territory described therein be annexed to and included 
within such sanitary district, the sanitary district board shall certify a copy 
thereof to the board of commissioners of the county in which such sanitary dis: 
trict is located and to the North Carolina State Board of Health, and said sani- 
tary district board, through its chairman, shall request that a representative of 
the State Board of Health hold a joint public hearing with the sanitary district 
board on the question of such annexation. The State Health Director and the 
chairman of the sanitary district board shall name a time and place at which 
such public hearing shall be held. The chairman of said sanitary district board 
shall publish a notice of such public hearing once in a newspaper or newspapers 
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published or circulating in the territory proposed to be annexed and in such sani- 
tary district stating that a public hearing concerning such annexation will be 
held jointly by the State Board of Health and the sanitary district board on a 
date not less than fifteen (15) days after the publication of such notice. If, after 
the holding of such public hearing, the State Board of Health shall approve the 
annexation of the territory described in said petition, the State Board of Health 
shall advise said board of commissioners of such approval and, upon its receipt 
of such advice, the board of commissioners shall order and provide for the hold- 
ing of a special election within the territory proposed to be annexed upon the 
question of such annexation. 


If at or prior to such public hearing there shall be filed with the sanitary dis- 
trict board a petition signed by not less than fifteen per centum (15%) of the 
freeholders residing in the sanitary district requesting an election to be held 
therein on the question of such annexation, the sanitary district board shall cer- 
tify a copy of such petition to the board of commissioners and the board of com- 
missioners shall order and provide for the submission of such question to the 
qualified voters within the sanitary district. Any such election may be held on 
the same day as the election in the territory proposed to be annexed, and both 
such elections and the registration therefor may be held pursuant to a single 
notice. 

The date or dates of any such election or elections, the election officers, the 
polling places and the election precincts shall be determined by the board of com- 
missioners who shall also provide any necessary registration and polling books, 
and the expenses of holding any such elections shall be paid from the funds of 
the sanitary district. 

Notice of any such election shall be given by publication once a week for three 
successive weeks, the first publication to be at least thirty ( 30) days before any 
such election, in a newspaper published or circulating in the territory to be an- 
nexed and, if an election is to be held in the sanitary district, in a newspaper 
published or circulating in said sanitary district. The notice shall state 

(1) The boundary lines of the territory proposed to be annexed to the sani- 
tary district, 

(2) The boundary lines of the sanitary district after the annexation of such 
additional territory, and 

(3) That if a majority of the qualified voters voting at said election in the 
territory to be annexed and, if an election is being held in the sani- 
tary district, a majority of the qualified voters voting at said election 
in such sanitary district, shall vote in favor of such annexation, the 
territory so annexed to such sanitary district shall be subject to all 
debts of such sanitary district. 

A new registration of the qualified voters in the territory to be annexed shall 
be ordered by the board of commissioners and, if an election is to be held in the 
sanitary district and such election is the first election held in said sanitary dis- 
trict after its organization, a new registration of the qualified voters of said sant- 
tary district shall be ordered. If an election has already been held in said sani- 
tary district, a supplemental registration of all qualified voters not theretofore 
registered may, at the discretion of the board of commissioners, be ordered and 
held in accordance with the provisions for registration as herein set forth. No- 
tice of any such registration shall be given by the board of commissioners by 
publication once at least thirty (30) days before the close of the registration 
books and such notice of registration may be considered one of the three notices 
required of the election. The time and manner of any such registration shall, 
as near as may be, conform with that of the registration of voters provided in 
G. S. 163-31. The notice of any such registration shall state the days on which 
the books will be open for the registration of voters and the place or places at 
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which they will be open on Saturdays. The books for any such registration shall 
close on the second Saturday before the election. The Saturday before the elec- 
tion shall be challenge day and, except as otherwise provided in this article, any 
such election shall be held in accordance with the law governing general elections. 


A ballot shall be furnished to each qualified voter in any such election, which 
ballot* may*contain ‘the words*-For Annexationt0 9. 39027005 eee 
Sanitary District” and the words “Against Annexation to ............. Sr 
Sanitary District”, with squares opposite said affirmative and negative forms of 
the question of annexation submitted to the voters, in one of which squares the 
voter may make a cross (X) mark, but this form of ballot is not prescribed. 

If a majority of the qualified voters voting at said election in the territory to 
be annexed and, if an election has been held in the sanitary district, a majority 
of the qualified voters voting at said election in such sanitary district, shall vote 
in favor of the annexation of such territory to such sanitary district, the sanitary 
district shall be deemed to be enlarged from and after the date of the declaration 
of the result of the election or elections by the sanitary district board and the 
territory so annexed to the sanitary district shall be subject to all debts of such 
sanitary district. 

The returns of any such election shall be canvassed by the board of commission- 
ers and certified to the sanitary district board which shall declare the result 
thereof. 

A statement of the result of any such election shall be prepared and signed by 
a majority of the members of the sanitary district board, which statement shail 
show the date of any such election, the number of qualified voters within the ter- 
ritory to be annexed who voted for and against the annexation and, if an election 
has been held within the sanitary district, the number of qualified voters within 
said sanitary district who voted for and against the annexation. If a majority 
of the qualified voters voting at the election in the territory to be annexed and, if 
an election has been held in the sanitary district, a majority of the qualified vot- 
€rs voting at the election in the sanitary district shall vote in favor of the an. 
nexation, the statement of result shall so declare the result of the election and 
state that such territory is from the date of such declaration a part of such sani- 
tary district and subject to all debts thereof. Such statement shall be published 
once. No right of action or defense founded upon the invalidity of any such elec- 
tion shall be asserted, nor shall the validity of any such election be open to ques- 
tion in any court upon any ground whatever, except in an action or proceeding 
commenced within thirty (30) days after the publication of such statement. 

Jf a sanitary district is located in more than one county, or if a sanitary dis- 
trict and all or any part of the territory proposed to be annexed is located in 
more than one county, or if the territory proposed to be annexed is located in 
more than one county, any petitions to be filed with, or requests to be made to, 
or actions or proceedings to be taken by the board of commissioners under the 
provisions of this section, shall be filed with, made to, or taken severally by the 
board of commissioners of each county in which any part of the sanitary district 
or of the territory to be annexed is located. . 

In any case where additional territory shall have been annexed to a sanitary 
district and the proposition of issuing bonds of the sanitary district after such 
annexation shall not be approved by the qualified voters at an election held with- 
in one year subsequent to such annexation fifty-one per cent (51%) or more of 
the resident freeholders within the territory so annexed may petition the sani- 
tary district board for the removal and exclusion of such territory from the sani- 
tary district, provided, however, that no such petition may be filed after bonds 
of the sanitary district shall have been approved in an election held at any time 
after such annexation. If the sanitary district board shall approve such petition 
it shall certify a copy thereof to the State Board of Health requesting that the 
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petition be granted and shall certify additional copies to the board or boards of 
commissioners of the county or counties in which all or any part of the sanitary 
district is located. If, after a public hearing, conducted under the same proce- 
dure as provided herein for the annexation of additional territory, the State Board 
of Health shall deem it advisable to comply with the request of such petition, 
said Board shall adopt a resolution to that effect and shall redefine the bound- 
aries of the sanitary district, which shall be the boundaries of the sanitary dis- 
trict as it existed before the annexation of such additional territory. 

(b) Notwithstanding any other provisions of this section, if a petition for ex- 
tension of the boundaries of a sanitary district is signed by not less than fifty- 
one per centum (51%) of the freeholders resident within the territory proposed 
to be annexed, it shall not be necessary to hold any election provided for by this 
section on the question of the extension of the boundaries of the sanitary district. 

(c) Notwithstanding any other provisions of this section, if a petition for ex- 
tension of the boundaries of a sanitary district is signed by the owners of all the 
real property within the territory proposed to be annexed, it shall not be neces- 
sary to hold any election or any hearings provided for by this section on the 
question of the extension of the boundaries of the sanitary Gistrict wilelOA/. 0c: 
100, s. 24; 1943, s. 543; 1947, c. 463, s. 1; 1951, c. 897, s. 1; 1957, c. 1357, s. 
Leet OOO ele. S620 1961, C.a feu) 

Editor’s Note. — The 1959 amendment heretofore or hereafter granted.” 
rewrote this section. Section 3 of the The 1961 amendment placed “(a)” im- 
amendatory act provides: “The powers mediately preceding “If” in line one and 
granted by this act are in addition to and added subsections (b) and (c). 
not in substitution for any other powers 


§ 130-151.1. Dissolution of sanitary districts having no outstand- 
ing indebtedness and located wholly within or coterminous with corpo- 
rate limits of city or town.—In any sanitary district established under this 
chapter which has no outstanding indebtedness and the boundaries of which are 
wholly located within or coterminous with the corporate limits of a city or town, 
fifty-one per cent (51%) or more of the resident freeholders within said district 
may petition the board of commissioners within the county in which all or the 
greater portion of the resident freeholders of the district are located to dissolve 
said district. Upon receipt of such petition, said board of commissioners through 
its chairman shall notify the State Board of Health, the chairman of the board 
of commissioners of any other county or counties in which any portion of the 
district lies and the governing body of the city or town within which such dis- 
trict lies of the receipt of such petition, and shall request that a representative 
ef the State Board of Health hold a joint public hearing with said board or boards 
of commissioners and said governing body of such city or town. The State 
Health Director, the chairman of the board of commissioners of the county in 
which all or the greater portion of the resident freeholders are located and the 
presiding officer of the governing body of such city or town shall name a time and 
place within the boundaries of the district and such city or town at which the 
public hearing shall be held. The chairman of said board of commissioners shall 
give prior notice of such hearing by posting a notice at the courthouse door of 
the county and also by publication in a newspaper published in said county and 
circulating in said district at least once a week for four successive weeks and, in 
the event such hearing is to be before a joint meeting of the boards of commis- 
sioners of more than one county, then a like publication and notice shall be made 
and given in each of said counties. In the event that all matters pertaining to the 
dissolution of the sanitary district cannot be concluded at the hearing, any such 
hearing may be continued to a time and place determined by the representative 
of the State Board of Health. If, after such hearing, the State Board of Health, 
the board or boards of commissioners of the county or counties concerned and 
the governing body of such city or town shall deem it advisable to comply with 
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the request of said petition, the State Board of Health shall adopt a resolution 
to that effect, whereupon the district shall be deemed dissolved and all taxes 
levied by such sanitary district which were levied prior to but which are col- 
lected after such dissolution shall vest in and inure to such city or town and all 
property, real, personal and mixed, of whatsoever character or description, or 
wheresoever situate, held, owned, controlled or used by such sanitary district 
upon such dissolution or which may thereafter be vested in such sanitary district, 
and any and all judgments, liens, rights of liens and causes of action of any and 
aJl kinds in favor of such sanitary district shall vest in and remain and inure 
to such city or town. From and after such dissolution, any taxes owing to such 
sanitary district shall be collected by such city or town and the proper officers 
thereof. (1963, c. 512, s. 1.) 

Editor’s Note. — Section 2 of the act 
inserting this section provides: “The pow- 
ers granted by this act are in addition 


to and not in substitution for any other 
powers heretofore or hereafter granted by 
any other law.” 


§ 130-152. Further validation of creation of districts.—All actions 
prior to June 6, 1961, had and taken by the boards of commissioners of the vari- 
ous counties of the State, by the State Board of Health, by any officer thereof or 
by any other agency, board or officer of the State in the formation and creation, 
of sanitary districts in the State wheresoever situate, and the formation and crea- 
tion. or the attempted formation and creation, of any and all such sanitary dis- 
tricts are hereby in all respects legalized, ratified, approved, validated and con- 
firmed, and each and all such sanitary districts are hereby declared to be lawfully 
formed and created and to be in all respects legal and valid sanitary districts. 
(1953..¢c.:596, six] 31957), c01357,'ss 1 190 rect oes meme) 


Editor’s Note-—The 1961 act, although 
not referring to this section, has been 
treated as an amendment hereof, because 
its language was identical to this section 
as it appeared in the 1957 act, except that 
the 1961 act substitutes “June 6, 1961” for 


Section 3% of the 1961 act provides that 
nothing therein shall be construed to cre- 
ate, revive, or renew proceedings to create 
a sanitary district where a court of com- 
petent jurisdiction has ruled that such dis- 
trict was not legally or properly created. 


“April 1, 1957.” 


§ 180-152.2. Additional validation of extension of boundaries of 
districts.—All actions and proceedings prior to May 1, 1959, had and taken by 
the State Board of Health or any officer or representative thereof, any board of 
county commissioners and any sanitary district board for the purpose of annexing 
additional territory to any sanitary district or with respect to any such annexa- 
tion are hereby in all respects legalized, ratified, approved, validated and con- 
firmed, notwithstanding any lack of power to take such actions or proceedings 
or any defect or irregularity in any such actions or proceedings and any 
and all such sanitary districts are hereby declared to be lawfully extended to in- 
clude such additional territory and as so extended to be in all respects legal and 
valid sanitary districts. (1959, c. 415, s. 2.) 


§ 130-156. Further validation of appointment or election of mem- 
bers of district boards.—All actions and proceedings prior to June 6, 1961, had 
and taken in the appointment or election of any members of any sanitary dis- 
trict board are hereby in all respects legalized, ratified, approved, validated and 
confirmed, and any and all members of any such board heretofore appointed or 
elected shall have all the powers and may perform all the duties required or 
permitted of them to be performed by this article until their respective successors 
are elected and qualified: Provided, however, that any vacancy in any sanitary 
district board may be filled as provided in G. S. 130-127. (1953, c. 596, s. 4; 
DOA Te. Wo oeeesel 32k OO ly. 6647 $2/2.) 

Editor’s Note.—The 1961 act, although 
not referring to this section, has been 
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create, revive, or renew proceedings to 
create a sanitary district where a court of 
competent jurisdiction has ruled that such 
district was not legally or properly cre- 
ated. 


§ 130-156.1. Additional validation of appointment or election of 
members of district boards.—All actions and proceedings prior to May l, 
1959, had and taken in the appointment or election of any members of any sani- 
tary district board and the appointment or election of any such members are 
hereby in all respects legalized, ratified, approved, validated and confirmed, and 
any and all members of any such board heretofore appointed or elected shall have 
all the powers and may perform all the duties required or permitted of them to be 
performed pursuant to the provisions of this article, until their respective suc- 
cessors are elected and qualified; provided, however, that any vacancy in any 
sanitary district board may be filled as provided in G. S. 130-127. (1959, c. 
415,641.) 


§ 130-156.2. Merger of district with contiguous city or town; elec- 
tion.—A sanitary district created under the provisions of this article may merge 
with a contiguous city or town in the following manner: 


(1) The sanitary district board of commissioners and the governing board 
of the contiguous city or town may both resolve that it is advisable 
and feasible to call an election within both the sanitary district and 
said city or town to determine if the sanitary district and said con- 
tiguous city or town shall merge. 

(2) If the sanitary district board and the governing board of the contiguous 
city or town shall so resolve that it is advisable or expedient to call 
for such election, both boards shall adopt a resolution calling upon 
the board of county commissioners in the county or counties in which 
the district and the town or city or any portion thereof is located to 
call for an election on a date named by the sanitary district board and 
the governing board of the contiguous city or town, and request said 
board of commissioners to call to be held on the said date an election 
within the sanitary district and an election within the contiguous city 
or town on the proposition of merger of the sanitary district with the 
contiguous city or town. 

(3) If an election is called as provided in subdivision (2) above, the board: 
of commissioners of such county shall provide ballots for such elec- 
tion in substantially the following form: 

“FOR merger of the Town of .......... iets ak AUUCRE CO a win aco: o's 
Sanitary District, if a majority of the registered voters of both the 
Sanitary District and the Town vote in favor of merger, the com- 
bined territories to be known as the Town of ................ and 
to assume all of the obligations of the Sanitary District and to receive 
from the Sanitary District all the property rights of the District; 
from and after merger residents of the District would enjoy all of 
the benefits of the municipality and would assume their proportionate 
share of the obligations of the Town as merged.” 

“AGAINST merger.” 

(4) If at such election a majority of the registered voters of the sanitary 
district who shall vote thereon at such election shall vote in favor of 
the proposition submitted, and if a majority of the registered voters 
of the contiguous city or town who shall vote thereon at such elec- 
tion shall vote in favor of the proposition submitted, the sanitary dis- 
trict shall merge with the city or town on July 1 following said elec- 
tion. Should the majority of the registered voters of either the san- 
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itary district or the contiguous city or town vote against the proposi- 
tion, then the merger authorized under this statute shall not be ef- 
fected. The sanitary district board and governing board of the con- 
tiguous city or town may, however, adopt resolutions and call for 
election on similar propositions of merger at any time not less than 
one year from the date of the last election thereon. 

(5) If the majority of the registered voters who shall vote at said election 
of both the sanitary district and the contiguous city or town vote in 
favor of said merger, and the merger becomes effective the following 
July 1, the city or town shall then assume all of the obligations of 
the sanitary district, and the sanitary district shall convey all prop- 
erty rights to the city or town, and a vote for such merger shall in- 
clude a vote for the city or town to assume the obligations of the dis- 
trict. The sanitary district shall cease to exist as a political subdivi- 
sion from and after the effective date of the merger. The residents of 
the sanitary district shall from and after July 1 following the said 
election enjoy all of the benefits of the municipality and shall after 
that date assume their share of the obligations of the city as merged 
with the sanitary district. All taxes levied and collected by the city or 
town from and after the effective date of the merger shall be levied 
and collected uniformly in all of the territory embraced in the en- 
larged municipality. 

(6) If merger is approved, the governing board of the city or town shall 
determine the proportion of the district’s indebtedness, if any, which 
was incurred for the construction of water systems and the propor- 
tion which was incurred for construction of sewage disposal system. 
Upon making such determination, the governing board shall send a 
certified copy to the local government commission in order that said 
commission and the governing body of the merged municipality can 
determine the net debt of the merged municipality as required by G. 
S. 160-383. 

(7) The board of commissioners of the county in which said sanitary dis- 
trict and town or city is located may in their discretion conduct said 
election through the city board of elections or they may appoint such 
special election officials as in their discretion they may deem advis- 
able, and may create such voting precincts as to them seems best to 
suit the convenience of the voters. The board of commissioners of the 
county in their discretion and on the recommendation of the board 
for the sanitary district and the contiguous city or town, either call 
for special registration in either or both the sanitary district and said 
city or town, or the board of commissioners may declare eligible to 
vote all those registered and eligible to vote in the city election for 
the contiguous city or town and those registered and eligible to vote 
in the general election within said sanitary district. The notice of the 
election shall be given by publication once a week for three successive 
weeks, the first to be at least thirty days before the election. 

(8) Opportunity shall be provided for new registration of qualified voters 
within the sanitary district and contiguous city or town and notice of 
such new registration shall be deemed to be sufficiently given if given 
at least thirty days before the close of the registration books by publi- 
cation once in some newspaper published or circulated in said sani- 
tary district and contiguous city or town. The notice of registration 
may be considered one of the three notices required of the election. 
Time of such registration shall as near as may be conform with that 
of the registration of voters in the municipal elections as provided in 
G. S. 160-37. The published notice of registration shall state the days 
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on which the books shall be open for registration of voters and place 
or places at which they will open on Saturdays. The books of such 
new registration shall close on the second Saturday before the elec- 
tion. The Saturday before the election shall be challenge day, and ex- 
cept as otherwise provided in this article, such election shall be held 
in accordance with the law governing general elections. (1961, c. 


866.) 


ARTICLE 13. 
Water and Sewer Sanitation. 


§ 130-159. Board of Health to control and examine waters; rules. 
—The State Board of Health shall have the general oversight and care of all in- 
land waters to cause examination of said waters and their sources and surround- 
ings to be made for the purpose of ascertaining whether the same are adapted 
for use as water supplies for drinking and other domestic purposes, or are in a 
condition likely to imperil the public health. The State Board of Health shall 
make reasonable rules and regulations governing the location, construction, and 
operation of public water and sewer facilities. Provided, that after the “effective 
date” applicable to any watershed as provided for in G. S. 143-215, any rules and 
regulations adopted by the State Board of Health under this section governing 
the location, construction, and operation of public sewerage facilities shall be ef- 
fective only with respect to the administration of said Board’s responsibilities as 
set forth by G:'$143-215:1 (a) (5)i- (1911, ¢.62; s.'24; C. S.,'s. 7117; 1957, c. 
1BS7tsmiSh1 9595 en770Ns, 98) 

Editor’s Note. — The 1959 amendment 
added the proviso. 


§ 130-161. Systems of water supply and sewerage; plans submit- 
ted.—The State Board of Health shall from time to time consult with and ad- 
vise the boards of all State institutions, the authorities of cities and towns, and 
persons already having or intending to introduce systems of water supply, drain- 
age, or sewerage, or intending to make major alterations to existing systems of 
water supply, drainage, or sewerage, as to the most appropriate source of sup- 
ply, the best practical method of assuring the purity thereof, or of disposing of 
their drainage or sewerage, having regard to the present and prospective needs 
and interests of other cities, towns, and persons which may be affected thereby. 
All such boards of directors, authorities, and persons are hereby required to give 
notice to the State Board of Health of their intentions to introduce or alter a 
system of water supply, drainage or sewerage, and to submit to the Board such 
plans, surveys, and other information as may be required by rules and regula- 
tions promulgated by the State Board of Health. No such board of directors, 
authorities, or persons may enter into a contract for the introduction or altera- 
tion of a system of water supply, sewage disposal, or drainage until such plans 
and other information have been received, considered and approved by the State 
Board of Health. Provided, that prior to the “effective date” applicable to any 
watershed whenever the State Board of Health is advised by a municipality that 
application is being filed with the State Stream Sanitation Committee for a cer- 
tificate of approval covering a voluntary pollution abatement project pursuant to 
G. S. 143-215.2, the plans will be reviewed by said Board if the effluent from the 
proposed works is to be discharged into waters used as a source of public water 
supply and if approved, said plans shall be referred to the State Stream Sanita- 
tion Committee for final approval. If no water supply is involved, such plans 
will be referred directly to the State Stream Sanitation Committee and the ap- 
proval of the Board of Health will not be prerequisite to the entering of a con- 
tract. Provided, further, that after the “effective date” applicable to any water- 
shed as provided for in G. S. 143-215, the State Stream Sanitation Committee, 
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rather than the State Board of Health, shall carry out the provisions of this sec- 
tion relating to sewage and waste disposal, except as otherwise provided by G. 


S. 143-215.1 (a) (5), with regard to: 


(1) Incorporated municipalities served by public sewerage systems; 
(2) Unincorporated communities served by a community sewerage system; 
(3) Sanitary districts created pursuant to law which are served by public 


sewerage systems ; 


(4) Industries of all types, except raw milk dairies, farm slaughterhouses, 
shellfish processing plants and similar establishments; and those food 
and/or lodging establishments which are supervised by the State 
Board of Health under other State laws and which are not served by 
public or community sewerage systems; 

(5) Housing developments served by community sewerage systems; and 

(6) Military installations, parks, institutions, and other reservations which 
are maintained and operated by the federal government. (1911, c. 62, 


B24 iO sr 118 1957; col S57 sei 1950 ony Os Oy 


Editor’s Note. — The 1959 amendment 


added the part of the section beginring 
with the first proviso in line seventeen. 


§ 130-162. Condemnation of lands for water supply. 


Power to Condemn Not Limited to Ease- 
ment.—The power of a municipal corpo- 
ration to condemn land for its watershed 
in order to protect from contamination its 
water supply is not limited to an easement, 
but it has been given power to condemn 


the fee for that purpose, and the reference 
in § 40-19 to an easement relates to pro 
cedure and is not a limitation upon the 
power of the municipality. Morganton v. 
Hutton & Bourbonnais Co., 251 N. C. 531, 
ieiey Sy J84 (EXD) Teh (AG) 


§ 130-163. Sanitation of watersheds; rules. — The State Board of 
Health is hereby authorized, empowered and directed to adopt rules and regula- 
tions governing the sanitation of watersheds from which public domestic or drink- 
ing water supplies are obtained. In promulgating such regulations the Board 
is authorized to consider the different classes of watersheds, taking into account 
general topography, nature of watershed development, density of population, 
need for frequency of sampling of raw water, and particular needs for public 
health protection. The regulations shall govern the keeping of livestock, opera- 
tion of recreational areas, maintenance of residences and places of business, dis- 
posal of sewage, establishment of cemeteries or burying grounds, and any other 
factors which would endanger the public water supply, provided, that regulations 
concerning the disposal of sewage shall not conflict with G. S. 130-161. 

Any municipality or person furnishing water for domestic uses and human 
consumption, which secures its water from unfiltered surface supplies, shall have 
inspections made of the watershed area at least quarterly, and more often when, 
in the opinion of the State Board of Health, such inspections are necessary. 
(1899, c. 670; 1903, c. 159, s. 2; Rev., ss. 3045, 3046; 1911, c. 62, s. 28, 1919, ¢. 
7A,,.8..143-C: S.\s.- 7121; Ex. Sess. 1921) cn 49s) d 291957761357) 6 el one ee 
779, s. 9.) 


Editor’s Note. — The 1959 amendment 
added the proviso at the end of the first 
paragraph. 


§ 130-165. Discharge of sewage or industrial waste.—No person or 
municipality shall flow or discharge sewage or industrial waste above the intake 
into any source from which a public drinking water supply is taken, unless said 
sewage or industrial waste shall have been passed through some system of puri- 
fication approved by the State Board of Health and State Stream Sanitation 
Committee; and the continued flow and discharge of such sewage may be en- 
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joined. (1903, c. 159, s. 13; Rev., ss. 3051, 3858; 1911, c. 62, ss. 33, 34; C. S., 
a) 712541957; 1en 1357 Hsieds 1959.;e2 779, 8.92) 

Editor’s Note. — The 1959 amendment and the words “and State Stream Sanita- 
inserted the words “or industrial waste’ tion Committee.” 


ARTICLE 13A. 
Sanitation of Agricultural Labor Camps. 


§ 180-166.1. Definitions.—For the purpose of this article, the following 
definitions shall apply: 


(1) “Agricultural labor camp or camps.’ — The term “agricultural labor 
camp or camps” means and includes one or more buildings or struc- 
tures, tents, trailers, or vehicles, together with the land appertaining 
thereto, established, operated or used as living quarters for ten or more 
seasonal or temporary workers engaged in agricultural activities, in- 
cluding related food processing. 

(2) “Camp operator.’—The term “camp operator” means a person having 
charge or control of the camp housing for migrant agricultural work- 
ers: 

(3) “Crew leader.’ — The term “crew leader” means the individual who 
handles the contract and is recognized by the group as the leader. 
(1963, c. 809, s. 1.) 

Editor’s Note.—The act inserting this 
article is effective as of Jan. 1, 1964. 


§ 130-166.2. Permit required for operation of camp; posting.—No 
person shall operate directly or indirectly, an agricultural labor camp unless he 
has obtained a permit to operate such camp from the local health department hav- 
ing jurisdiction over the area in which the agricultural labor camp is located, and 
unless such permit is in full force and effect and is posted and is kept posted in 
the camp to which it applies at all times during the maintenance and operation of 
the camp. (1963, c. 809, s. 1.) 


§ 130-166.3. Application for permit; issuance; duration; assigna- 
bility; hearing on denial or revocation.—An application for a permit to op- 
erate an agricultural labor camp shall be made to the local health department hav- 
ing jurisdiction over the area in which the proposed agricultural labor camp _is 
located, and shall be in writing and conform to the provisions of this article. The 
local health department to which the application is made shall issue, free of cost, 
a permit for the operation of the agricultural labor camp, if the health director 
of such department is satisfied, after investigation or inspection, that the camp 
meets the minimum standards prescribed by this article. Such permits shall be valid 
for a period of one (1) year, unless sooner revoked. Such permit shall not be 
transferable. 

If an applicant for a permit to operate an agricultural labor camp is denied said 
permit, or if the holder of a permit has his permit revoked in accordance with 
the provisions of this article, the applicant or holder shall be entitled upon due 
request, to a fair hearing before the local board of health having jurisdiction over 
the area in which the agricultural labor camp is located. (1963, c. 809, s. 1.) 


§ 130-166.4. Responsibility for sanitary standards and maintenance. 
—The camp operator shall be responsible for complying with the provisions of 
this article concerning sanitation standards. The crew leader shall be responsible 
for maintaining the agricultural labor camp in a sanitary condition. (1963, c. 809, 
s. 1 
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§ 130-166.5. Duties of camp employees and occupants.—Every em- 
ployee or occupant of a camp shall use the sanitary facilities provided and shall 
maintain in a sanitary manner that part of the housing or camp premises which 
he occupies. (1963, c. 809, s. 1.) 


§ 130-166.6. Cleanliness of camp area.—The camp area shall be well 
drained and maintained in a clean, safe and sanitary manner. (1963, c. 809, s. 1 


§ 130-166.7. Water supply. — An adequate, convenient, and safe water 
supply, approved by the State Board of Health, shall be available at all times at 
each camp. Water under pressure shall be provided, and water outlets shall be lo- 
cated not farther than 200 feet from each housing unit. The well or spring shall be 
constructed in accordance with the State Board of Health Bulletin $476, “Pro- 
tection of Private Water Supplies.” The supply shall be adequate to provide a 
minimum of 35 gallons per person per day. (1963, c. 809, s. 1.) 


§ 130-166.8. Sewerage facilities.—Toilet facilities for each sex shall be 
provided in accordance with the provisions of G. S. 130-160. The minimum num- 
ber of toilet seats shall be one for 20 users for each sex. Privies, when used, shall 
be located no farther than 200 feet from the dwelling units. (1963, c. 809, s. 1.) 


§ 130-166.9. Bathing facilities —Warm water (at least 90°) shall be 
made available for bathing facilities at each camp. In camps housing more than 
15 workers, showers shall be provided on the ratio of one shower head for each 
15 persons. Separate facilities shall be provided for each sex. (1963, c. 809, s. 1) 


§ 130-166.10. Construction of buildings; minimum area of dormi- 
tories.—In rooms for living and sleeping purposes, there shall be at least one 
window for each room opening to the outer air. The minimum total window area 
shall be ten per cent (10%) of the floor area for new buildings, and five per cent 
(5%) for existing buildings. All buildings shall be constructed in a safe manner 
with provisions against fire hazards and shall protect the occupants against the 
elements. The roof and walls shall be water resistant. In dormitory type construc- 
en a minimum of 20 square feet per person shall be provided. (1963, c. 809, 
Ay 


§ 130-166.11. Lighting; outlets.—Every camp operator shall provide for 
artificial illumination in a safe and adequate manner. At least one outlet shall be 


pec for each housing unit used for sleeping or cooking purposes. (1963, c. 
09, s. 1.) 


§ 130-166.12. Sanitary food facilities.—Where central feeding facilities 
are provided, and operated for pay, they shall be operated in accordance with the 
ee of the State Board of Health for food handling establishments. (1963, 
Cac abe 3) 


§ 130-166.13. Garbage and refuse disposal. — Water-tight receptacles 
shall be provided for storage of garbage and refuse. Containers must be emptied 
a i and the contents buried or disposed of in a sanitary manner, (1963, c. 809, 
sual 


§ 130-166.14. Enforcement by Board of Health.—The responsibility 
for the enforcement of this article shall rest upon the North Carolina State Board 
of Health or its duly authorized representative. (1963, c. 809, s. 2.) 


§ 130-166.15. Posting provisions of article. — The State Board of 


Health shall cause the provisions of this article to be prominently displayed on the 
premises of each agricultural labor camp. (1963, c. 809, s. 2A.) 
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ARTICLE 14A. 
Swimming Pools. 


§ 130-169.1. Definitions.—For the purpose of this article the following 
definitions shall apply: 


(1) “Person”: Any individual, firm, partnership, cooperative organization, 
corporation, municipality, any other political subdivision or other or- 
ganized entity. 


(2) “Swimming pool”: Any structure, basin, chamber, or tank containing an 
artificial body of water for swimming, diving, or recreational bathing. 


(3) “Public swimming pool”: Any swimming pool, other than a residential 
swimming pool, intended to be used collectively by numbers of persons 
for swimming or bathing, operated by any person as defined herein, 
whether he be owner, lessee, operator, licensee, or concessionaire, re- 
gardless of whether or not a fee is charged for such use. 

(4) “Residential swimming pool”: Any swimming pool located on private 
property under the control of the home owner; the use of which is 
limited to swimming or bathing by members of his family or their in- 
vited guests. (1963, c. 397.) 


Editor’s Note.—The act inserting this ar- 
ticle is effective as of Jan. 1, 1964. 


§ 130-169.2. State Board of Health to prepare minimum standards. 
—For the protection of the public health and safety, the State Board of Health is 
hereby authorized, empowered and directed to prepare minimum standards regard- 
ing the design, construction, maintenance and operation of public swimming pools. 
These standards shall include and be restricted to such items as water supply, sewer 
and waste connections, bathing load, recirculation equipment, piping and appurte- 
nances, filtration equipment, disinfection and chemical feed equipment, bathhouse, 
showers and toilet facilities, safety operation equipment, and water quality and oper- 
ation of such sanitation equipment. (1963, c. 397.) 


§ 130-169.3. Minimum standards to be made available to local gov- 
ernmental units; adoption by reference.—The minimum standards estab- 
lished by the State Board of Health are to be made available to local governmental 
units as a recommended guide in the development of local ordinances governing 
the design, construction, and maintenance of public swimming pools and may be 
adopted by reference by the local governmental units as the standards of the local 
governmental unit. (1963, c. 397.) 


§ 130-169.4. Local ordinances and regulations.—Local governmental 
agencies with authority to enact ordinances or regulations for the protection of the 
public health are authorized to adopt and enforce ordinances governing the de- 
sign, construction, and maintenance of public swimming pools using the minimum 
standards adopted by the State Board of Health under authority of G. $. 130- 
169.2 as their standards guide. (1963, c. 397.) 


§ 130-169.5. Lakes, ponds, streams, etc.—The standards provided by 
this article shall not apply to lakes, ponds, streams and other natural places used 
for swimming; the approval or acceptance of such places as not being dangerous 
to the public health is to be based on the results of a sanitary survey and the bac- 
teriological quality of the water. (1963, c. 397.) 


§ 130-169.6. Residential swimming pools exempted.—The provisions 
of this article shall not apply to residential swimming pools. (1963, c. Bf) 
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ArTICLE 16. 
Regulation of the Manufacture of Bedding. 


§ 130-171. Definitions. 

The word “bedding” means: Any mattress, upholstered spring, quilt, com- 
forter, pad of a thickness of more than one inch, cushion or pillow used princi- 
pally for sleeping, or like item of a thickness of more than one inch used princi- 
pally for sleeping. Dual purpose furniture such as sofa beds and studio couches 
shall be included within this definition. 

(1959, c. 619.) 

Editor’s Note. — The 1959 amendment was affected by the amendment the rest of 
inserted “quilt” in the first line of the sec- the section is not set out. 
ond paragraph. As only this paragraph 


§ 130-173. Manufacture regulated. 

No person shall manufacture any bedding to which is not securely sewed a 
tag of durable material approved by the State Board of Health, which tag shall 
be at least two inches by three inches in size, and to which is affixed the ad- 
hesive stamp provided for in G. S. 130-177. Such stamp shall be so affixed as 


not to interfere with the wording on the tag. 
(19597019) 


Editor’s Note. — The 1959 amendment paragraph. As only this paragraph was 
deleted the words “except as otherwise affected by the amendment the rest of the 
provided in this article” formerly appear- section is not set out. 


ing after “which” in line one of the fourth 


§ 130-176. Registration numbers, licenses. 


For the purpose of defraying expenses incurred in the enforcement of the 
provisions of this article, the following license fees are to be paid to the State 
Board of Health, deposited in the “bedding law fund,” and expended in accord- 
ance with the provisions of G. S. 130-177. No person shall sanitize any bedding, 
as required by this article, unless he is exempted by other provisions of this 
article, until he has secured a “‘sanitizer’s license” from the State Board of 
Health upon the payment of twenty-five dollars ($25.00) for each calendar year. 
No person shall manufacture any bedding in this State, unless he is exempted 
by other provisions of this article, until he has secured a “manufacturer’s license” 
from the State Board of Health upon the payment of twenty-five dollars ($25.00) 
for each calendar year. 

(1959,"¢. 619.9 

Editor’s Note. — The 1959 amendment graph. As only this paragraph was af- 
substituted “this article’ for “G. S. 130- fected by the amendment the rest of the 
172” in the fifth line of the second para- section is not set out. 


ARTICLE 17, 
Cancer Control Program. 


§ 130-184.1. Reporting of cancer by pathologists. — It shall be the 
duty of every pathologist diagnosing any case of any type of cancer (malignant 
neoplasm) to report the same to the Central Office of Vital Statistics of the 
State Board of Health. Such reports shall be made within five (5) days of the 
time such diagnosis of cancer is established on forms prescribed and furnished 
by the Central Office of Vital Statistics of the State Board of Health, and shall 
contain such items of information as may be specified by the State Board of 
Jealth. (1963, c. 254.) 

Editor’s Note.—The act from which this 
section was codified became effective July 


1, 1963. 
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ArTIcLE 20A, 
Treatment of Self-Inflicted Injuries upon Prisoners. 


§ 130-191.1. Procedure when consent is refused by prisoner. — 
When a board comprised of the Director of Prisons, the chief medical officer of a 
prison hospital or penal institution, and a representative of the State or county 
welfare department of the county where the prisoner is confined, shall convene 
and find as a fact that the injury to any prisoner was wilfully and intentionally 
self-inflicted and that an operation or treatment is necessary for the preservation 
or restoration of the health of the prisoner and that the prisoner is competent 
to act for himself or herself; and that attempts have been made to obtain consent 
for the proposed operation or treatment but such consent was refused, and the 
findings made by this board have been reduced to writing and entered into the 
prisoner’s records as a permanent part thereof, then the local health director, as 
defined by G. S. 130-3, or in the event a local health director is not immediately 
available then the local health director of any adjoining or nearby area, shall be 
authorized to give or withhold, on behalf of the prisoner, consent to the opera- 
tion or treatment. 

In all cases coming under the provisions of this article, the medical staff of 
the hospital or institution shall keep a careful and complete medical record of 
the treatment and surgical procedures undertaken. ‘The record shall be signed 
by the chief medical officer of the hospital or institution and the surgeon per- 
forming any surgery. (1959, c. 1196.) 

Cross Reference.—As to punishment of _ self-injury resulting in incapacity to per- 
prisoners who inflict or assist in inflicting form assigned duties, see § 148-46.1, 


ARTICLE 21. 
Post-Mortem Medicolegal Examinations. 


§ 130-197. County medical examiner.—The chairman of the committee 
shall appoint, subject to the approval of the committee and of the board of county 
commissioners of each county of the State that elects to come under this article, 
a qualified and practicing physician as medical examiner for the county to serve 
at the pleasure of the board of county commissioners and until his successor has 
been appointed and qualified, and said person so appointed may be the county 
coroner, and any coroner who may be so appointed shall serve as such as a part 
of his duties as a coroner and shall not be considered as holding a separate office 
within the meaning of article 14, § 7, of the Constitution of North Carolina, Each 
county medical examiner may appoint one or more assistant county medical ex- 
aminers, with the concurrence of the chairman of the committee, to serve at the 
pleasure of the county medical examiner who makes such appointment. 

Upon the death of any person on or after January 1, 1956, apparently by the 
criminal act or default of another, or apparently by suicide, or suddenly when 
apparently in good health, or while an inmate of any penal or correctional insti- 
tution, or under any suspicious, unusual or unnatural circumstances, the medical 
examiner of the county in which the body of the deceased is found shall be noti- 
fied by the physician in attendance, by any law enforcement officer having knowl- 
edge of such death, by the funeral director, by a member of the family of the de- 
ceased, by any person present, or by any person having knowledge of such deaths, 
and no person shall disturb the body at the scene of death until authorized by 
the county medical examiner. In cases which come under G. S. 152-7, the medical 
examiner shall notify the coroner. 

A similar procedure shall be followed upon discovery of anatomical material 
suspected of being or determined to be a part or parts of a human body. (1955, 
c. 972, s. 1; 1957, c. 1357, s. 1; 1963, c. 492, s. 4.) 

Editor’s Note. — The 1963 amendment taker” in the first sentence of the second 
substituted “funeral director” for “under- paragraph. 
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§ 130-200. When medical examiner’s permission necessary before 
embalming, burial and cremation. 

(b) It shall be unlawful to embalm or to bury a dead body, or to issue a 
burial-transit permit, when any fact within the knowledge of, or brought to the 
attention of, the embalmer, the funeral director, or the local registrar of vital 
statistics charged with the issuance of burial-transit permits, is sufficient to arouse 
suspicion of crime in connection with the death of the deceased, until the written 
permission of the county medical examiner has first been obtained. 

(1963, c. 492, s. 4.) 

Editor’s Note. — The 1963 amendment As the rest of the section was not changed 
substituted “funeral director” for “under- by the amendment, only subsection (b) 
taker” near the middle of subsection (b). is set out. 


ARTICLE 24. 
Mosquito Control Districts. 
§ 130-210. Creation and purpose. 


Editor’s Note.—In Pamlico and Car- given to the governing bodies of mos- 
teret counties the board of county com- quito control districts for mosquito con- 
missioners of each county is clothed with trol purposes under this article. See Ses- 
and given all the powers and authority sion Laws 1961, c. 238. 


§ 130-211. Nature of district; procedure for forming districts. 


(b) If the proposed district lies wholly within a single county, ten per cent 
(10%) or more of the resident freeholders within the proposed district may 
petition the board of county commissioners of the county in which the proposed 
district lies setting forth the boundaries of the district and a suggested name for 
the district. Upon receipt of such petition, the board of county commissioners 
shall consider it and if the formation of the district appears feasible and in the 
interest of public health, it shall forward said petition or a copy thereof to the 
State Board of Health which shall consider the advisability of the formation of 
such district. If the State Board of Health deems the formation of such dis- 
trict advisable and in the interest of public health, it shall so notify the board of 
county commissioners whereupon said board shall give notice of a public hear- 
ing upon the question of the formation of such district by advertising the time, 
place and purpose of the hearing once each week for four (4) successive weeks 
prior to such hearing in some newspaper either published in the county or having 
a general circulation therein. The public hearing shall be presided over by the 
chairman of the board of county commissioners and shall be attended by a rep- 
resentative of the State Board of Health, and said hearing may be continued 
from time to time as may be necessary to hear the proponents and opponents of 
the formation of such district. If, after such hearing and after consultation with 
the representative of the State Board of Health, the board of county commis- 
sioners deems it advisable that such district should be created and established, 
it shall subniit to the qualified voters residing within the proposed district at an 
election called for that purpose, the question of whether or not the district shall 
be created. Upon determining that the district should be created and established, 
and prior to the submission of the question of the formation of the district to 
the voters of the proposed district, the board of county commissioners may de- 
termine the maximum amount of special tax to be levied for mosquito control 
purposes should the formation of the district be approved by the voters; pro- 
vided, however, that in no event shall the maximum authorized levy exceed 
thirty-five cents (35¢) upon the one hundred dollar ($100.00) assessed valua- 
tion. If the board of county commissioners determines that the maximum 
amount of special tax to be levied for mosquito control purposes should the 
voters approve the formation of the proposed district is to be less than thirty-five 
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cents (35¢) on the one hundred dollar ($100.00) valuation, the maximum 
amount thus determined must appear on the ballot to be used by the voters vot- 
ing on the question of the creation of the district. 

Prior to the submission of the question of the formation of the district to the 
voters within the proposed district, the board of county commissioners may make 
minor deviations in defining the boundaries of the proposed district upon a de- 
termination that such minor deviation from the boundaries described in the peti- 
tion is in the interest of public health, provided that ten per cent (10% )of the 
resident freeholders within the revised boundaries shall have signed the petition 
proposing the creation of said district or additional resident freeholders within 
the revised boundaries of the proposed district shall sign the petition to bring the 
total number of petitioners within the proposed revised boundaries to not less 
than ten per cent (10%) of the qualified electors therein. 

At the election provided for herein, the board of county commissioners shall 
provide one or more polling places within the proposed district, shall provide for 
a registrar and for judges of election at the polling places, shall provide for the 
registration of all qualified voters residing in said proposed district, shall cause 
to be prepared the necessary ballots, shall fix the time for holding the election, 
and shall conduct said election in every other respect according to the provisions 
of the laws governing general elections, so far as same may be applicable. The 
cost of holding the election shall be paid from the general or health fund of the 
county or from both as may be determined by the board of county commissioners. 
Notice of the time and purpose of the election and of the location of the polling 
place or places shall be published in some newspaper published or circulated 
within the proposed district at least three (3) times, the first of such notices to 
be published not less than thirty (30) days preceding the election. 

The form of the question to be stated on the ballot shall be in substantially the 
following words: 


“T] FOR creation of the (here insert name) Mosquito Control District and 
the levy of a special tax [here insert the words “not to exceed” and 
the maximum amount of special tax to be levied for mosquito control 
purposes if the board of county commissioners has determined that the 
maximum authorized amount is to be less than thirty-five cents (35¢) 
on the one hundred dollar ($100.00) assessed valuation] for mos- 
quito control purposes. 

“[] AGAINST creation of the (here insert name) Mosquito Control District 
and the levy of a special tax [here insert the words “not to exceed” and 
the maximum amount of special tax to be levied for mosquito control 
purposes if the board of county commissioners has determined that the 
maximum authorized amount is to be less than thirty-five cents (35¢) 
on the one hundred dollar ($100.00) assessed valuation] for mosquito 
control purposes.” 


Such affirmative and negative forms shall be printed on one ballot and the voters 
shall make a mark of an “X” in one of the squares preceding the form. 

If a majority of the qualified voters voting at the election vote in favor of crea- 
tion of the district and the levy of the special tax, the board of county commis- 
sioners shall declare that such district exists, and shall adopt a resolution to that 
effect. 

(Roy C022. 6. 1.) 

Editor’s Note. — The 1959 amendment words in brackets in paragraph four re- 
added the last two sentences of paragraph lating to form of question. Only subsec- 
one of subsection (b). It also inserted the tion (b) is set out. 


§ 130-213. Corporate powers. 
(1) To levy ad valorem taxes upon all the taxable property within the dis- 
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trict at a rate not to exceed thirty-five cents (35¢) upon the adjusted 
one hundred dollar ($100.00) assessed valuation. Provided, that 
where a mosquito control district lies solely within a single county 
and includes the entire county, the board of county commissioners 
may, in their discretion, levy and determine the rate of ad valorem 
tax to be levied at a rate not to exceed thirty-five cents (35¢) upon 
the adjusted one hundred dollar ($100.00) assessed valuation; pro- 
vided further, that where a mosquito control district lies wholly 
within a single county and the maximum authorized special tax ap- 
proved by the voters at the time of voting on the creation of the dis- 
trict was less than thirty-five cents (35¢) on the one hundred dollar 
($100.00) assessed valuation, the ad valorem tax levy shall not ex- 
ceed such lesser amount. 


In the case of a district lying wholly within a single county, the 
valuations assessed by the county tax authorities shall be used by the 
mosquito control district or the board of county commissioners as the 
basis for its tax assessment and the mosquito control district or the 
hoard of county commissioners shall certify its tax rate to the county 
tax collector or supervisor in time to have such rate and the amount 
of tax due thereupon entered upon the official county tax receipts and 
stubs or duplicates. It shall be the duty of the county tax collector 
to collect said taxes at the same time as county taxes are collected 
and deposit same to the credit of the mosquito control district in a 
depository or depositories designated by the governing board of said 
district. 


In the case of a district lying in two or more counties, the commis- 
sioners of the mosquito control district shall horizontally equalize 
the assessed valuations of the property in the several counties in 
which the district lies by adjusting the ratio of assessed valuation in 
the several counties to the true values of the taxable property in the 
several counties. From such adjusted and equalized valuations, any 
board of commissioners of any county may appeal to the State Board 
of Assessment as in the case of an appeal by a property owner from 
a county board of equalization and review to the State Board of As- 
sessment as provided in chapter 310 of the Public Laws of 1939 as 
amended. Upon such equalized assessed valuations, the board of 
commissioners of the mosquito control district shall levy its tax and 
shall certify the amount of the levy against each taxpayer to the ap- 
propriate county tax collector or supervisor in time for the amount of 
such mosquito contro] district tax to be entered upon the county tax 
receipts and stubs or duplicates, and it shall be the duty of the sev- 
eral county tax collectors to collect said tax and deposit same to the 
credit of the mosquito control district in some depository or deposi- 
tories designated by the commissioners of said district. 


The taxes levied by virtue of this article shall become due, shall be 
subject to the same discounts and penalties and interest, and shall 
have the same remedies for the collection of the taxes and for the re- 
fund of such taxes as provided for county and municipal ad valorem 
taxation by chapter 310 of the Public Laws of 1939 as amended. 
Said taxes shall constitute a lien to the same extent and with the same 
force and effect as county and municipal ad valorem taxes and shall 
have equal priority with said taxes. Such taxes shall be deemed to 
be for a special purpose and for a necessary expense for which the 
special approval of the General Assembly is hereby given. 


(1959, ci) 622, 3-2) 
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Editor’s Note. — The 1959 amendment in the first sentence of the second para- 
added the provisos to paragraph one of graph thereof. Only subdivision (1) is set 
subdivision (1). It also inserted the words out. 

“or the board of county commissioners” 


§ 130-214. Adoption of plan of operation. 


Local Modification. — Onslow: 1961, c. 
750. 


§ 130-220. Dissolution of certain mosquito control districts. — In 
any mosquito control district established under this chapter which has no out- 
standing indebtedness, fifty-one per cent (51%) or more of the resident free- 
holders therein may petition the board of commissioners of the county in which 
all or the greater portion of the resident freeholders of the district are located 
to dissolve said district. Upon receipt of such petition, the board of county com- 
missioners through its chairman, shall notify the State Board of Health and the 
chairman of the board of county commissioners of any other county or counties 
in which any portion of the district lies, of the receipt of such petition, and shall 
request that a representative of the State Board of Health hold a joint public 
hearing with the said county commissioners concerning the dissolution of the 
district. The State Health Director and the chairman of the board of county 
commissioners shall name a time and place within the district at which the pub- 
lic hearing shall be held. The chairman of the board of county commissioners 
shall give prior notice of such hearing by posting a notice at the courthouse door 
of the county and also by publication in a newspaper published in said county 
at least once a week for four successive weeks; and in the event such hearing ts 
to be before a joint meeting of the boards of county commissioners of more than 
one county, then a like publication and notice shail be made and given in each 
of said counties. In the event that all matters pertaining to the dissolution of 
the mosquito control district cannot be concluded at the hearing, any such hear- 
ing may be continued to a time and place determined by the representative of 
the State Board of Health. If, after such hearing, the State Board of Health 
and the county commissioners concerned shall deem it advisable to comply with 
the request of said petition, the State Board of Health shall adopt a resolution 
to that effect, whereupon the district shall be deemed dissolved. (1959, c. 622, 
SR eCED) 


ARTICLE 25. 
State Air Hygiene Program. 


§ 130-221. Short title.—This article may be cited as the “State Air Hy- 
giene Program Act.” (1963, c. 536.) 

Editor’s Note.—The act adding this ar- 
ticle became effective July 1, 1963. 


§ 130-222. Definitions.—(a) “Person” shall include any individual, firm, 
partnership, cooperative organization, corporation, municipality, any other po- 
litical subdivision of the State, or other organizational entity. 

(b) “Air pollution” means the presence in the outdoor atmosphere of one or 
more air contaminants or combinations thereof in such quantities and of such 
duration which are injurious to human, plant, or animal life, or property. (1963, 
c. 536.) 

130-223. Creation of State air hygiene service; personnel; ex- 
penditure of funds.—The State Board of Health is hereby authorized and em- 
powered: 

(1) To create a State air hygiene service and to administer the provisions 

of this article; 
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(2) To employ or appoint such personnel as are necessary for the carry- 
ing out of the provisions of this article; and, 

(3) To expend such State funds, federal grants-in-aid, or donations as are 
made to the State Board of Health for the purpose of establishing 
a State air hygiene service and otherwise carrying out the provisions 
of this article. (1963, c. 536.) 


§ 130-224. Authority of State air hygiene service.—The State air hy- 
giene service to be established by the State Board of Health is authorized to: 


(1) Advise, consult, and cooperate, within the limitations of this article, 
with other State agencies, local governmental units, industries, the 
federal government, and other affected agencies or groups in matters 
relating to air pollution ; 

(2) Collect and disseminate information relative to air pollution preven- 
tion and control; 


(3) Initiate, supervise and encourage research and studies of existing air 
quality methods of examination and appraisal, and develop proce- 
dures and standards for State-wide application with special emphasis 
on the effect of air contaminants ; 

(4) Encourage local agencies to handle air pollution problems to the max- 
imum extent that their resources will permit ; and 

(5) Provide technical assistance and cooperation to local and regional air 
pollution control programs. (1963, c. 536.) 


§ 130-225. Authority of State Health Director.—The State Health 
Director or his duly authorized deputy or agent shall have authority to: 


(1) Enter at reasonable times and inspect any building or equipment, for 
the purpose of investigating a known or suspected source of or con- 
tributing factor to air pollution. Nothing in this article shall authorize 
entry into noncommercial private dwellings without the consent of the 
occupants thereof. 

(2) Require persons engaged in operations which may result or contribute 
to air pollution to supply information when available about the pol- 
lution such as, but not limited to, composition of effluent sources of 
emission and rate of discharge; provided, however, that no person 
shall be required to disclose any secret formulae processes or meth- 


ods used by any manufacturing operation carried on by him or under 
his direction. (1963, c. 536.) 


§ 130-226. Article cumulative; municipal powers unaffected.—This 
article shall be in addition to all other laws relating to air hygiene or air pollu- 
tion and shall not be construed to affect or modify the authority of any municipal- 
ity to adopt ordinances pursuant to any other provisions of law. (1965, c:°536.) 
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§ 131-33.2 


Chapter 131. 
Public Hospitals. 


Article 3. 
County Tuberculosis Hospitals. 
Sec. 
131-33.2. Conversion of tuberculosis hos- 


pital to other uses; approval 
by voters; change of name. 
131-33.3. Use of funds for maintenance of 
converted hospital or facility; 
special tax levy authorized; ap- 
proval of tax levy by voters. 


131-33.4. Elections for conversion or spe- 
cial tax levy; declaring results; 
asserting invalidity of election. 

131-33.5. Issuance of bonds and anticipa- 
tion notes; approval by voters; 
submission of several ques- 
tions at same time. 

131-33.6. Board of managers for converted 


Article 12. 


Hospital Authorities Law. 
Sec. 
131-93.1. Change of name by authority. 
131-115. Conveyance, lease or transfers of 
property by a city or municipal- 
ity to an authority; right to 
name commissioners of author- 
ity. 
Article 13. 
Medical Care Commission and 
Program of Hospital Care. 


131-119. [Repealed. ] 

131-121.2. Scholarships for graduate nurses 
who complete courses in 
anesthesiology. 

131-122. [Repealed.] 


hospital or facility; property Article 13C. 
vested in county. ; : PAE : 
131-33.7. Powers granted by §§ 131-33.2 Creation of Hospital Districts with Au- 


thority to Issue Bonds and Levy 
Taxes for Hospital Purposes. 


131-126.40b. Alternative procedures. 


to 131-33.6 are additional to 
other powers. 


ARTICLE 2A. 
The County Hospital Act. 


§ 131-28.8. Appointment of board of trustees; terms of office; va- 
cancies. 


Local Modification.— Pasquotank: 
c. 203. 


1959, 


ARTICLE 3. 
County Tuberculosis Hospitals. 


§ 131-33.2. Conversion of tuberculosis hospital to other uses; ap- 
proval by voters; change of name.—lIf the board of commissioners of any 
county maintaining a county tuberculosis hospital under the provisions of this 
article exclusively for the care and treatment of persons suffering from tubercu- 
losis shall determine by a majority vote of the board that the operation and 
maintenance of such hospital for such purpose is no longer desirable or necessary, 
such board of commissioners is hereby authorized and empowered to convert 
such hospital to any one or more of the following hospitals or facilities: General 
hospital; hospital or medical institution for the treatment of specific diseases, 
illnesses or deformities: institution for the care and treatment of the chronically 
ill or convalescent patients; nursing home or other similar institution or facility ; 
provided, however, that such conversion shall be approved by a majority of the 
qualified voters of the county voting on such question at any general election or 
at any special election called by the board of commissioners for such purposes. 
If such conversion is approved by the voters the board of commissioners may 
change the name of such county tuberculosis hospital to such name as the board 
may select. (1959, c. 623.) 
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§ 131-33.3. Use of funds for maintenance of converted hospital or 
facility; special tax levy authorized; approval of tax levy by voters.— 
The board of commissioners of any county so converting any such hospital is 
hereby authorized and empowered, in its discretion and to the extent permitted 
by law, to pledge, encumber or appropriate funds from any surplus funds, un- 
appropriated funds, or funds derived from profits of Alcoholic Beverage Control 
Stores, for the operation and maintenance of the hospital or facility to which 
such hospital is converted. The board of commissioners is also authorized and 
empowered to levy a special annual tax not to exceed ten cents (10¢) on the 
one hundred dollars ($100.00) valuation of property, the proceeds of such tax 
to be used for an operation or maintenance fund or for capital improvements to 
such hospital or facility, and any such tax shall be in addition to any other tax 
authorized or levied for such purpose; provided, however, that the levy of such 
special tax shall be approved by a majority of the qualified voters of the county 
voting on such question at any general election or at any special election called 
by the board of commissioners for such purpose. The special approval of the 
General Assembly is hereby given to the levy of such special tax. (1959, c. 623.) 


§ 131-33.4. Elections for conversion or special tax levy; declaring 
results; asserting invalidity of election.—Any election held on the ques- 
tion of converting a county tuberculosis hospital as hereinabove authorized, or 
for levying any such special tax shall be held in accordance with the applicable 
provisions of chapter 163 of the General Statutes; provided, however, that the 
board of commissioners shall prepare a statement showing the number of votes 
cast for and against any such question submitted and the number of voters quali- 
fied to vote in any such election, and declaring the result of the election, which 
statement shall be signed by a majority of the members of the board of commis- 
sioners and delivered to the clerk, who shall record it in the minutes of the board, 
and file the original in his office and publish it once. No right of action or de- 
fense founded upon the invalidity of any such election shall be asserted, nor 
shall the validity of the election be open to question in any court upon any 
ground whatever, except in any action or proceeding commenced within thirty 
days after the publication of such statement or result. (1959, c. 623.) 


§ 131-33.5. Issuance of bonds and anticipation notes; approval by 
voters; submission of several questions at same time.—Subject to the 
approval by the vote of a majority of the qualified voters of any county who 
shall vote thereon at any general or special election called for such purpose the 
board of commissioners of any county converting its tuberculosis hospital as 
herein provided is hereby authorized and empowered to issue bonds of the county 
then or at any time thereafter for the purpose of erecting additional buildings 
or facilities, improving, remodeling or enlarging existing buildings and facilities, 
and acquiring necessary land and equipment, and to levy property taxes for the 
payment of such bonds and the interest thereon, and the special approval of 
the General Assembly is hereby given to the issuance of such bonds and the 
levy of such taxes. Any bonds so voted and any bond anticipation notes that 
may be issued to anticipate the receipt of the proceeds of such bonds shall be 
issued in accordance with the provisions of the County Finance Act, as amended, 
and the Local Government Act, as amended. ‘The question of approving such 
conversion, the question of levying a special tax for operation, maintenance and 
capital improvements, and the question of issuing bonds under the provisions of 
this article may be submitted at the same election; provided, however, that no 
such special tax shall be levied nor any such bonds or notes issued unless such 
conversion is approved by the voters. (1959, c. 623.) 


131-33.6. Board of managers for converted hospital or facility; 
property vested in county.—If the conversion of a county tuberculosis hos- 
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pital is approved by the voters, the board of commissioners of such county shall, 
by a majority vote, elect a board of managers of the converted hospital or facility 
as provided in § 131-31 of the General Statutes for the election of boards of 
managers for county tuberculosis hospitals, and such board of managers shall 
serve for the terms and receive such compensation as is provided in said section 
of the General Statutes, and shall have all of the powers and duties and be sub- 
ject to all of the limitations, to the extent applicable, contained in this article for 
boards of managers of county tuberculosis hospitals; provided, however, that 
all property, both real and personal, pertaining to any such hospital shall be 
dh 3 a in the county in which the converted hospital or facility is located. (1959, 
6232) 


§ 131-33.7. Powers granted by §§ 131-33.2 to 131-33.6 are addi- 
tional to other powers.—The powers granted by 8§ 131-33.2 to 131-33.6, in- 
clusive, are in addition to and not in substitution for any other powers heretofore 
or hereafter granted to counties for the conversion of county tuberculosis hos- 
pitals to any other purposes. (1959, c. 623.) 


PARTICLE age 
Hospital Authorities Law. 


§ 131-93.1. Change of name by authority.—An authority created and 
existing pursuant to this article, may at any time, by resolution adopted by a 
majority of the commissioners, change its name. A copy of such resolution, duly 
verified by the chairman and secretary of the board of conwnissioners before an 
officer authorized by the laws of this State to take and certify oaths, shall be de- 
livered to the Secretary of State, together with a conformed copy thereof. If the 
Secretary of State shail find that the proposed name is not identical with that of 
a person or of any other corporation of this State, or so nearly similar as to lead 
to confusion and uncertainty, he shall receive and file it, and shall record it in an 
appropriate book of record in his office, and thereupon return to the authority the 
conformed copy, together with a certificate stating that attached thereto is a true 
copy of the document filed in his office and showing the date of such filing. 
(1961, c. 988, s. 1.) 


§ 131-115. Conveyance, lease or transfers of property by a city or 
municipality to an authority; right to name commissioners of author- 
ity.—Any city or municipality in order to provide for the construction, recon- 
struction, improvement, repair or management of any hospital or hospital proj- 
ect, or in order to accomplish any of the purposes of this article may, with or 
without consideration or for a nominal consideration, lease, sell, convey or other- 
wise transfer to an authority, within the territorial boundaries of which such city 
or municipality is wholly or partly located, any real, personal or mixed property 
including, but not limited to, any existing hospital or hospital project as a going 
concern or otherwise, and including the assignment and transfer of any part of 
or all money, choses in action and other assets used or held for the use of such 
hospital or hospital project, and in connection with any such transaction the au- 
thority involved may accept such lease, transfer, assignment and conveyance and 
bind itself to the performance and observation of any agreements and conditions 
attached thereto. 

In the event any municipality or city shall sell, convey or otherwise irrevoca- 
bly transfer to an authority property pursuant to this section having a market 
value in excess of one hundred thousand dollars ($100,000.00) and in the event 
the authority accepts the conveyance, the chairman or mayor of the governing 
body of such municipality or city shall thereafter have the right to name to the 
authority, to serve as commissioners, for three-year terms such number of per- 
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sons as, when compared with the existing membership of the authority, will, in 
the sole opinion of the governing body of such municipality or city and the au- 
thority, fairly represent the approximate relationship of the total value of the prop- 
erty being transferred to the total value of the property already held by the au- 
thority, but in no event shall fewer than two persons nor more than nine persons 
be added to the authority. The size of the authority shall be increased by the 
number thus added. The times of commencement and of expiration of the initial 
terms of those being added shall be determined by agreement between the au- 
thority and the governing body, and copies of the agreement setting out the num- 
ber of persons being added and the terms shall be filed with the clerk of such 
municipality or city, and thereafter copies of reports referred to in GP Se isl: 
111 shall be filed with the clerk of such municipality or city. (1943, c. 780, s. 
26: 1961; c. 988, s. 2.) 
Editor’s Note.—The 1961 amendment 
added the second paragraph. 


ARTICLE 13, 
Medical Care Commission and Program of Hospital Care. 


§ 131-117. North Carolina Medical Care Commission.—There is here- 
by created a State agency to be known as “The North Carolina Medical Care 
Commission,” which shall be composed of twenty members nominated and ap- 
pointed as follows: 

Three members shall be nominated by the Medical Society of the State of 
North Carolina; one member by the North Carolina Hospital Association; one 
member by the North Carolina Nurses’ Association; one member by the North 
Carolina Pharmaceutical Association, and one member by the Duke Foundation, 
for appointment by the Governor. One member shall be a dentist licensed to 
practice in North Carolina appointed by the Governor after requesting recom- 
mendations from the president of the North Carolina Dental Society. 

Ten members of said Commission shall be appointed by the Governor and se- 
lected so as to fairly represent agriculture, industry, labor, and other interests 
and groups in North Carolina. In appointing the members of said Commission, 
the Governor shall designate the term for which each member is appointed. Four 
of said members shall be appointed for a term of one year; four for a term of two 
years; four for a term of three years; five for a term of four years; and there- 
after, all appointments shall be for a term of four years. All vacancies shall be 
filled by the Governor for the unexpired term. The Commissioner of Public Wel- 
fare, and the State Health Director shall be ex officio members of the Commis- 
sion, without voting power. 

The Commission shall elect, with the approval of the Governor, a chairman 
and a vice-chairman. All members, except the Commissioner of Public Welfare, 
and the State Health Director shall receive a per diem of seven dollars ($7.00) 
and necessary travel expenses. (1945, c. 1096; 1957, c. 1357, s. 17; 1963, c. 325.) 

Editor’s Note.— of the second paragraph relating to the 

The 1963 amendment rewrote the part dentist member. 


ae 131-119: Repealed by Session Laws 1961, c. 138, s. 1, effective May 1, 


§ 131-120. Construction and enlargement of local hospitals. 


Cited in Great American Ins. Co. v. 
Johnson, 257 N. C. 367, 126 S. E. (2d) 92 
(1962). 


§ 131-121. Medical and other students; loan fund.—The North Caro- 
lina Medical Care Commission is hereby authorized and empowered, in accord- 
ance with such rules as it may promulgate, to make loans to students who may 
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wish to become physicians, dentists, pharmacists, or nurses and who are accepted 
for enrollment in any standard school or college giving approved courses in medi- 
cine, dentistry, pharmacy or nursing, and is approved by the Commission pro- 
vided such student or students shall agree, that upon graduation and being duly 
licensed, to practice medicine, dentistry, pharmacy or nursing in some rural area 
of North Carolina for one calendar year of twelve months for each academic year 
or fraction thereof for which the student receives a loan. Rural area, for the pur- 
pose of this section, shall mean any town or village having less than 2,500 popu- 
lation according to the most recent decennial census, or area outside and around 
any such town or village, or area approved by the Medical Care Commission that 
is considered to meet the spirit and intent of the student loan program, except 
that loans may be approved for students of nursing and for graduate nurses en- 
rolled in specialized courses in nursing upon the condition that they practice in 
any community in North Carolina regardless of population. Such loans shall 
bear such rate of interest as may be fixed by the Commission, not to exceed 
four per cent (4%) per annum. The Commission shall have the authority to cancel 
any contract made between it and any applicant for loans upon cause deemed sufh- 
cient by the Commission. In such cases, the applicant shall repay the loan in full 
with interest at four per cent (4%) per annum. 

For the purpose of carrying out the provisions of this section, there is hereby 
appropriated from the general fund for the fiscal year ending June thirtieth, one 
thousand nine hundred and forty-six, to the North Carolina Medical Care Com- 
mission the sum of fifty thousand dollars ($50,000.00). The State Treasurer shall 
set up on his records an account to which shall be deposited said amount, and 
from which withdrawals shall be made upon vouchers made by the State Auditor 
upon request of the North Carolina Medical Care Commission, This appropria- 
tion shall not lapse at the end of any biennium, but shall remain available for the 
purposes herein stated. 

For the purpose of encouraging medical students and student nurses to special- 
ize in psychiatry, and to extend the provisions of this section and to provide suff- 
cient funds to accomplish the purposes of this paragraph, there is hereby allocated 
out of the appropriations contained in chapter 1165 of the 1953 Session Laws for 
Student Loan Fund in section 1 under Title VI-16(2), for each year of the 1953- 
1955 biennium, the sum of fifty thousand dollars ($50,000.00). Loans provided 
for in this paragraph shall be made only to students in the Schools of Medicine 
and Nursing who are specializing in psychiatry upon the following express con- 
ditions and limitations : 

(1) Loans shall be made only to medical students specializing in psychiatry 
and student nurses who are specializing in psychiatry and who are en- 
rolled in or engaged in training at the Duke University Medical School, 
Durham, North Carolina; the Bowman Gray Medical School at Win- 
ston-Salem, North Carolina; or at the Medical School of the Univer- 
sity of North Carolina at Chapel Hill. Loans shall be made only to 
bona fide residents of this State. 

(2) No loan shall be made to any one person in excess of two thousand dol- 
lars ($2,000.00) for each scholastic year, not to exceed four years. 

(3) Under rules promulgated by the North Carolina Medical Care Com- 
mission, any loans made hereunder shall be cancelled on the basis of 
a credit of the amount of one year’s loan for each year of satisfactory 
service performed as a member of staff of any of the institutions, clin- 
ics or other facilities under the administration of the North Carolina 
Hospitals Board of Control; the provisions of this section, relative to 
cancellation of loans on the basis of service performed, shall be ap- 
plicable with respect to service performed since July 1, 1960. Loans 
or any parts thereof not so cancelled shall be repaid by the borrower 
and shall bear interest at the rate of four per cent (4%) per annum. 
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The North Carolina Medical Care Commission is hereby authorized, in its dis- 
cretion, to approve transfers between rural and State hospitals programs so as 
to enable a student, after completing his training, to liquidate his obligations to 
the State under either program he prefers subject to the approval of the Com- 
mission and the State Hospitals Board of Control. 


The North Carolina Medical Care Commission is hereby authorized and em- 
powered to establish and promulgate rules and regulations fixing fair and reason- 
able standards, systems and plans whereby physicians, dentists, pharmacists, and 
nurses receiving loans under this section shall receive a credit on the principal 
and/or interest of such loan in an amount fixed by such Commission for each year, 
or other period of time as fixed by regulation, of practicing his or her profession 
in a rural area as defined in this section: Provided, however, in the case of 
nurses a rural area shall mean any community in North Carolina regardless of 
population. (1945, c. 1096; 1947, c. 933, s. 2; 1949, c. 1019; 1953, c. 1222; 1959, 
c. 1028, ss. 1-4; c. 1165; 1963, c. 365, s. 1; c. 493.) 


Editor’s Note.— 

The first 1959 amendment changed the 
names of the State Hospital at Butner, the 
State Hospital at Goldsboro, the State 
Hospital at Morganton and the State Hos- 
pital at Raleigh to John Umstead Hospi- 
tal, Cherry Hospital, Broughton Hospital 
and Dorothea Dix Hospital, respectively 


and added the last two sentences thereof. 
It also inserted the next to the last para- 
graph. 

The first 1963 amendment rewrote sub- 
division (3) of the third paragraph of this 
section. The second 1963 amendment added 
the exception clause as to students of 
nursing and graduate nurses at the end of 


The second 1959 amendment made 
changes in the latter part of the first and 
second sentences of the first paragraph 


the second sentence of the first paragraph, 
and added the proviso at the end of the 
last paragraph. 


§ 131-121.1. Graduate students in sociology and psychology; loan 
fund.—The North Carolina Medical Care Commission is hereby authorized and 
empowered in accordance with such rules as it may promulgate to make loans to 
students who wish to do graduate work in the field of sociology or psychology 
and who are enrolled in or accepted for enrollment in the appropriate graduate 
school of Duke University, Durham, North Carolina; Wake Forest College, Win- 
ston-Salem, North Carolina; or the University of North Carolina at Chapel Hill, 
North Carolina. Loans shall be made only to bona fide residents of this State 
and no loan shall be made to any one student in excess of two thousand dollars 
($2,000.00) for each scholastic year. Under rules promulgated by the North Caro- 
lina Medical Care Commission any loan made hereunder shall be cancelled on the 
basis of a credit of the amount of one year’s loan for each year of satisfactory sery- 
ice performed as a member of the staff of any of the institutions, clinics or other 
facilities under the administration of the North Carolina Hospitals Board of Con- 
trol; the provisions of this section, relative to cancellation of loans on the basis 
of service performed, shall be applicable with respect to service performed since 
July 1, 1960. Loans or any part thereof not so cancelled shall be repaid by the 
borrower and shall bear interest at the rate of four per cent (4%) per annum. 
Any appropriation made in furtherance of the program set forth in G. S. 131-121 
shall likewise be used for the purpose of providing loans made pursuant to the 
provisions of this section. (1957, c. 1425; 1963, c. 300, S.2:} 

Editor’s Note.—The 1963 amendment re- 
wrote the latter part of the third sentence. 


§ 131-121.2. Scholarships for graduate nurses who complete courses 
in anesthesiology.—The North Carolina Medical Care Commission is hereby 
authorized and empowered, in accordance with such rules and regulations as it 
may promulgate, to grant scholarships to graduate nurses who complete courses 
in the field of anesthesiology in accredited schools for nurses in anesthesia and 
who are enrolled in or accepted for enrollment in any of the accredited schools ap- 
propriate for this purpose. The scholarships herein provided shall be made to 
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bona fide residents of this State who are graduate nurses and who agree in such 
contracts or agreements as may be formulated by the North Carolina Medical 
Care Commission to reside and render service in such field in North Carolina 
for a period of five (5) years after graduation from such accredited schools teach- 
ing courses in the field of anesthesia. The said grant of scholarships shall be paid 
to such graduate nurses who apply to and are accepted by the North Carolina 
Medical Care Commission on the following basis: Two hundred fifty dollars ($250.- 
00) for the first month; fifty dollars ($50.00) a month for eleven (11) months; 
seventy-five dollars ($75.00) per month for six (6) months. The said scholarship 
payments may be arranged by the North Carolina Medical Care Commission in 
such manner and to suit the conditions of the graduate nurses who are accepted 
for this purpose, and in the event any graduate nurse fails or refuses to complete 
the course herein provided in an accredited school for nurses in the field of anes- 
thesia, then such graduate nurse shall be required to refund or pay back to the 
North Carolina Medical Care Commission the total amount of funds advanced 
to her in the form of scholarships at the rate of interest of six per cent (6%) 
per annum, The North Carolina Medical Care Commission shall determine what 
schools are properly accredited and are available to graduate nurses who wish to 
study and complete a course or courses in the field of anesthesiology. Any refund- 
ing or repayment of scholarship funds advanced under this section shall again be 
used for scholarships for the purposes herein provided. (1963, c. 1246.) 


§ 131-122: Repealed by Session Laws 1963, c. 448, s. 17, effective July 1, 
1963. 


ARTICLE 13A. 
Hospital Licensing Act. 


§ 131-126.1. Definitions and distinctions. 
(3), (4) : Repealed by Session Laws 1961, c. 51, s. 1. 
Editor’s Note.— ing sections are designed to protect the 
The 1961 amendment repealed subsec- public health and do not constitute the li- 
tions (3) and (4) relating to convalescent censee an instrumentality of the State. 
home and home for the aged and infirm. Eaton v. Grubbs, 216 F. Supp. 465 (1963). 
Design of Article—This and the follow- 


§ 131-126.2. Purpose. 


Statutes Designed to Protect Health of 
Persons Licensed by Facility.——As in the 


control whatever over management of the 
business of the hospital, or to dictate what 


case of licenses issued to restaurants, the 
hospital licensing statutes and regulations 
are designed to protect the health of per- 
sons served by the facility, and do not au- 
thorize any public officials to exert any 


persons shall be served by the facility. 
Simkins v. Moses H. Cone Memorial Hos- 
pital, 211 F. Supp. 628 (1962). 

Quoted in Eaton v. Grubbs, 216 F. Supp. 
465 (1963). 


§ 131-126.3. Licensure.—After July Ist, 1947, no person or govern- 


mental unit, acting severally or jointly with any other person or governmental 
unit shall establish, conduct or maintain a hospital in this State without a li- 
cense. None of the provisions of chapter 104C of the General Statutes shall 
apply to X-ray facilities in or as a part of any hospital or medical facility which 
is, or will upon its completion become, subject to the provisions of law relating 
to the licensing thereof by the North Carolina Medical Care Commission pur- 


suant to this article. (1947, c. 933, s. 6; 1963, c. 66.) 


Editor’s Note. — The 1963 amendment 
added the second sentence. 

Both private and public hospitals are re- 
quired to be licensed under this section. 
Eaton v. Grubbs, 216 F. Supp. 465 (1963). 

Licensing Does Not Change Character 
of Institutions from Private to Public.— 
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The license requirement for L.ospitals in 
North Carolina in no way changes the 
character of the institution from private to 
public. Simkins v. Moses H. Cone Memo- 
rial Hospital, 211 F. Supp. 628 (1962). 
Or Make Them Instrumentalities of 
Government.—The various contacts that 
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hospitals licensed by the state have with ment or the Fourteenth Amendment to 
governmental agencies, both federal and the United States Constitution. Simkins v. 
state, do not make them instrumentalities Moses H. Cone Memorial Hospital, 211 F. 
of government in the constitutional sense, Supp. 628 (1962). 

or subject them to either the Fifth Amend- 


§ 131-126.6. Denial or revocation of license; hearings and review. 
Quoted in Simkins v. Moses H. Cone 

Memorial Hospital, 211 F. Supp. 628 

(1962). 


§ 131-126.9. Inspections and consultations. 
Cited in Simkins v. Moses H. Cone 
Memorial Hospital, 211 F. Supp. 628 
(1962). 


§ 131-126.17. Article not applicable to §§ 122-72 to 122-75.—The 
provisions of this article shall not apply to §§ 122-72 through 122-75, inclusive, 
of the General Statutes, which give to the State Department of Mental Health, 
in addition to other responsibilities, authority to license privately owned and 
operated hospitals for the mentally disordered. (1947, c. 933, s. 6; 1949, c. 920, 
$325519635 ch 11666145) 

Editor’s Note.— Department of Mental Health” for “State 

The 1963 amendment substituted “State Board of Public Welfare.” 


ARTICLE 13C. 


Creation of Hospital Districts with Authority to Issue Bonds and Levy Taxes 
for Hospital Purposes. 


§ 131-126.31. Petition for formation of hospital district; hearing. 

A hospital district may be established under this article in those territories 
which have less than eleven hundred (1100) qualified voters resident therein 
upon petition of two hundred fifty (250) qualified voters of such territory re- 
questing that such territory be created into a hospital district. (1949, c. 766, 
S.0 31953, c.-10450(S) 1a oo Omens, 74) 


Editor’s Note.— paragraph at the end of this section. Only 
The 1959 amendment added the above _ this paragraph is set out. 


§ 131-126.40b, Alternative procedures. — (a) Notwithstanding any 
other provisions of this article, a hospital district may be created by a board of 
county commissioners, in its own discretion, by appropriate resolution, without 
following the procedure set forth in G. S. 131-126.31 and G. S. 131-126.32. This 
authority shall exist only when one hospital district already exists or when a 
special tax levy for hospital purposes has heretofore been authorized or is now 
authorized with respect to a portion of the county and the power herein granted 
to create a hospital district is limited to establishing as a hospital district all the 
area or territory in the county lying outside of the existing hospital district or 
outside the portion or area with respect to which a hospital tax levy has hereto- 
fore been authorized or is now authorized. 

(b) After a district is established by the adoption of the above-referred-to reso- 
lution, the board of county commissioners, in its discretion, may call for an 
election or elections, as authorized by this article, without receiving any pe- 
tition therefor, The first publication of the notice of an election shall be at 
least twenty days before the election, but is not required to be earlier. It shall 
not be necessary to order a new registration for the purpose of any such elec- 
tion unless the board of county commissioners, in its discretion, shall determine 
to do so, and said board of county commissioners may designate judges, reg- 
istrars and other election officers for general election purposes to hold and con- 
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duct said election. The board of county commissioners may use the registration 
books and other election records available for the hospital district. In the event 
no new registration is ordered, registration books shall be kept open, and need 
be kept open only, for a fifteen-day period preceding the election, but said period 
shall include at least the three Saturdays immediately preceding the election and 
the registrar of each precinct shall attend at the precinct polling place with his 
registration books between the hours of nine o’clock A. M. and six o’clock P. M. 
The last day the registration books are open which shall be the third Saturday 
described above, shall be challenge day. 


(c) The provisions of this section shall be supplemental to all other provisions 
of this article and when a board of county commissioners exercises power pur- 
suant to this section, all of the provisions of this article shall be applicable except 
as modified in this section. (1959, c. 1074.) 


Chapter 132. 
Public Records. 


Sec. Sec. 
132-8. Assistance by and to State Depart-  132-8.2. Selection and preservation of rec- 
ment of Archives and History. ords considered essential; mak- 
132-8.1. Records management program ad- ing or designation of preserva- 
ministered by Department of tion duplicates; force and effect 
Archives and History; establish- of duplicates or copies thereof. 


ment of standards, procedures, 
etc.; surveys. 


§ 132-8. Assistance by and to State Department of Archives and 
History.—The State Department of Archives and History shall have the right 
to examine into the condition of public records and shall give advice and assist- 
ance to public officials in the solution of their problems of preserving, filing and 
making available the public records in their custody. When requested by the 
State Department of Archives and History, public officials shall assist the De- 
partment in the preparation of an inclusive inventory of records in their custody, 
to which shall be attached a schedule, approved by the head of the governmental 
unit or agency having custody of the records and the Director of the State De- 
partment of Archives and History, establishing a time period for the retention 
or disposal of each series of records. Upon the completion of the inventory and 
schedule, the State Department of Archives and History shall (subject to the 
availability of necessary space, staff, and other facilities for such purposes) make 
available space in its Records Center for the filing of semi-current records so 
scheduled and in its archives for non-current records of permanent value, and 
shall render such other assistance as needed, including the microfilming of rec- 
ords so scheduled. (1935, c. 265, s. 8; 1943, c. 237; 1959, c. 68, s. 2.) 

Editor’s Note.— 

The 1959 amendment added the second 
and third sentences. 


§ 132-8.1. Records management program administered by Depart- 
ment of Archives and History; establishment of standards, procedures, 
etc.; surveys.—A records management program for the application of efficient 
and economical management methods to the creation, utilization, maintenance, 
retention, preservation, and disposal of official records shall be administered by 
the State Department of Archives and History. It shall be the duty of that De- 
partment, in cooperation with and with the approval of the Department of Ad- 
ministration, to estalfish standards, procedures, and_ techniques for effective 
management of public records, to make continuing surveys of paper work opera- 
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tions, and to recommend improvements in current records management practices 
including the use of space, equipment, and supplies employed in creating, main- 
taining, and servicing records. It shall be the duty of the head of each State 
agency and the governing body of each county, municipality and other subdivision 
of government to cooperate with the State Department of Archives and History 
in conducting surveys and to establish and maintain an active, continuing pro- 
gram for the economical and efficient management of the records of said agency, 
county, municipality, or other subdivision of government. (1961, c. 1041.) 


§ 132-8.2. Selection and preservation of records considered es- 
sential; making or designation of preservation duplicates; force and 
effect of duplicates or copies thereof.—In cooperation with the head of each 
State agency and the governing body of each county, municipality, and other 
subdivision of government, the State Department of Archives and History shall 
establish and maintain a program for the selection and preservation of public 
records considered essential to the operation of government and to the protec- 
tion of the rights and interests of persons, and, within the limitations of funds 
available for the purpose, shall make or cause to be made preservation duplicates 
or designate as preservation duplicates existing copies of such essential public 
records. Preservation duplicates shall be durable, accurate, complete and clear, 
and such duplicates made by a photographic, photostatic, microfilm, micro card, 
miniature photographic, or other process which accurately reproduces and forms 
a durable medium for so reproducing the original shall have the same force and 
effect for all purposes as the original record whether the original record is in 
existence or not. A transcript, exemplification, or certified copy of such preser- 
vation duplicate shall be deemed for all purposes to be a transcript, exemplifica- 
tion, or certified copy of the original record. Such preservation duplicates shall 
be preserved in the place and manner of safekeeping prescribed by the State 
Department of Archives and History. (1961, c. 1041.) 


Chapter 133. 


Public Works. 


§ 133-1.1. Certain buildings involving public funds to be designed, 
etc., by architect or engineer.—(a) In the interest of public health, safety 
and economy, every officer, board, department or commission charged with the 
duty of approving plans and specifications or awarding or entering into contracts 
involving the expenditure of public funds in excess of twenty thousand dollars 
($20,000.00) for the construction or repair of public buildings, or State-owned and 
operated utilities, shall require that such plans and specifications be prepared by 
a registered architect, in accordance with the provisions of chapter 83 of the 
General Statutes, or by a registered engineer, in accordance with the provisions of 
chapter 89 of the General Statutes, or by both architect and engineer, particularly 
qualified by training and experience for the type of work involved, and that the 
North Carolina seal of such architect or engineer together with the name and ad- 
dress of such architect or engineer, or both, be placed on all such plans and 
specifications. 

CMe yay) 


Editor’s Note.— near the middle of subsection (a). As only 
The 1963 amendment inserted the words subsection (a) was affected by the amend- 
“or State-owned and operated utilities’ ment the rest of the section is not set out. 
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Chapter 134. 


Reformatories. 
Article 6A. Article 9, 
State Training School for State Board of Juvenile Correction. 
Negro Girls. Sec. 
Sec. 134-90. State Board of Juvenile Correction 
134-84.2. Under control of North Carolina created. 
Board of Juvenile Correction. 134-91. Powers and duties of the State 


Board of Juvenile Correction. 
134-96. Commissioner of Juvenile Correc- 
tion. 


ARTICLE 6A. 
State Training School for Negro Girls. 


§ 134-84.2. Under control of North Carolina Board of Juvenile Cor- 
rection.—The said institution shall be under the control of the North Carolina 
Board of Juvenile Correction, and wherever the words “board,” “directors’’ or 
“board of directors” are used in this article with reference to the governing board 
of said institution, the same shall mean the North Carolina Board of Juvenile 
Correction, and said board shall exercise the same powers and perform the same 
duties with respect to the State Training School for Negro Girls as it exercises 
and performs with respect to the other institutions under its control, except as 
may in this article be otherwise provided. (1943. c. 381, § 2; 1963, c. 914, s. 4.) 

Editor’s Note — The 1963 amendment tion” for “Board of Correction and Train- 
substituted “Board of Juvenile Correc- ing” in two places in this section. 


ARTICLE 9. 
State Board of Juvenile Correction. 


§ 134-90. State Board of Juvenile Correction created.—There is here- 
by created a State Board of Juvenile Correction to be composed of nine mem- 
bers, all of whom shall be appointed by the Governor of North Carolina. The 
Commissioner of Public Welfare shall be an ex officio member without voting 
power. 

The original membership of the Board shall consist of three classes, the first 
class to serve for a period of two years from the date of appointment, the second 
class to serve for a period of four years from the date of appointment, and the 
third class to serve for a period of six years from the date of appointment. At the 
expiration of the original respective terms of office, all subsequent appointments 
shall be for a term of six years, except such as are made to fill unexpired terms. 
Five members of the Board shall constitute a quorum. 


Members of the Board shall serve for terms as prescribed in this section, and 
until their successors are appointed and qualified. The Governor shall have the 
power to remove any member of the Board whenever, in his opinion, such re- 
moval is in the best public interest, and the Governor shall not be required to assign 
any reason for any such removal. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note.— tion and Training.” The amendatory act 

The 1963 amendment, effective July 1, also changed the name of this article from 
1963, substituted “State Board of Juvenile “State Board of Correction and Training.” 
Correction” for “State Board of Correc- 


§ 134-91. Powers and duties of the State Board of Juvenile Correc- 
tion.—The following institutions, schools and agencies of this State, namely, the 
Stonewall Jackson Manual Training and Industrial School, the State Home and 
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Industrial School for Girls, Dobb’s Farms, the Eastern Carolina Industrial Train- 
ing School for Boys, the Morrison Training School, and the State Training 
School for Negro Girls, together with all such other correctional State institu- 
tions, schools or agencies of a similar nature, established and maintained for the 
correction, discipline or training of delinquent minors, now existing or hereafter 
created, shall be under the management and administrative control of the State 
Board of Juvenile Correction. 

Wherever in §§ 134-1 to 134-48, inclusive, or in §§ 134-67 to 134-89, inclu- 
sive, or in any other laws of this State, the words “board of directors,” “board of 
trustees,” “board of managers,” “directors,” “trustees,” “managers,” or “board” 
are used with reference to the governing body or bodies of the institutions, 
schools or agencies enumerated in § 134-90, the same shall mean the State Board 
of Juvenile Correction provided for in § 134-90, and it shall be construed that 
the State Board of Juvenile Correction shall succeed to, exercise and perform 
all the powers conferred and duties imposed heretofore upon the separate boards 
of directors, trustees or managers of the several institutions, schools or agencies 
herein mentioned, and said powers and duties shall be exercised and performed 
as to each of the institutions by the State Board of Juvenile Correction herein 
provided for. The said Board shall be responsible for the management of the said 
institutions, schools or agencies and the disbursement of appropriations made for 
the maintenance and permanent enlargement and repairs of the said institutions, 
schools or agencies subject to the provisions of the Executive Budget Act, and 
said Board shall make report to the Governor annually, and oftener if called for 
by him, of the condition of each of the schools, institutions or agencies under its 
management and control, and shall make biennial reports to the Governor, to be 
transmitted by him to the General Assembly, of all moneys received and disbursed 
by each of said schools, institutions or agencies. 

The State Board of Juvenile Correction shall have full management and con- 
trol of the institutions, schools and agencies named in this article, and shall 
have power to administer these institutions, schools and agencies in the manner 
deemed best for the interest of delinquent boys and girls of all races. Similar 
provisions shall be made for white and negro children in separate schools. Indian 
children shall be provided for in a manner comparable to that afforded children 
of the white and negro races. Individual students may be transferred from one 
institution, school or agency to another, but this authority to transfer individual 
students does not authorize the consolidation or abandonment of any institution, 
school or agency. The Board of Juvenile Correction, subject to the approval 
of the Governor and the Advisory Budget Commission, is authorized to transfer 
the entire population at Dobb’s Farms to the State Home and Industrial School 
for Girls and to utilize the present facilities at Dobb’s Farms as a training school 
for negro girls. 

The State Board of Juvenile Correction is hereby vested with administrative 
powers over the schools, institutions and agencies set forth in this article, to- 
gether with all lands, buildings, improvements, and other properties appertain- 
ing thereto, and the Board is authorized and empowered to do all things neces- 
sary in connection therewith for the care, supervision and training of boys and 
girls of all races who may be received at any of such schools, institutions or 
agencies. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Correction and Training” throughout this 
effective July 1, 1963, substituted “Board section. 
of Juvenile Correction” for “Board of 


§ 134-92. Organization of the Board.—The State Board of Juvenile Cor- 
rection is hereby authorized and given full power to meet and organize, and 
from their number select a chairman and vice-chairman. The Commissioner of 
Juvenile Correction hereinafter provided for in this article shall be executive sec- 
retary to the Board. All officers of the Board shall serve for a two-year period, 
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which period shall be the same as the State’s fiscal biennium. (1947, c. 226; 
1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Correction and Training” and 
effective July 1, 1963, substituted “State “Commissioner of Juvenile Correction” 
Board of Juvenile Correction” for “State for “Commissioner of Correction.” 


§ 134-93. Meetings of the Board.—The State Board of Juvenile Correc- 
tion shall convene at least four times a year and at places designated by the Board. 
Insofar as practicable, the place of meetings shall rotate among the several schools 
and institutions. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for “State 
effective July 1, 1963, substituted “State Board of Correction and Training.” 


§ 134-94. Executive committees.—The State Board of Juvenile Correc- 
tion shall select from its number an executive committee of three members. The 
powers and duties of the executive committee shall be prescribed by the Board 
and all actions of this committee shall be reported to the full Board at the next 
succeeding meeting. 

In addition to the executive committee the Board may set up such other com- 
mittees as may be deemed necessary for the carrying out of the activities of the 
Board. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Correction and Training” in the 
effective July 1, 1963, substituted “State first sentence. 

Board of Juvenile Correction” for “State 


§ 134-95. Bylaws, rules and regulations.—The State Board of Juvenile 
Correction shall make all necessary bylaws, rules and regulations for its own 
use and for the governing and administering of the schools, institutions and 
agencies under its control. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for “State 
effective July 1, 1963, substituted ‘State Board of Correction and Training.” 


§ 134-96. Commissioner of Juvenile Correction.—The State Board of 
Juvenile Correction is hereby authorized and empowered to employ a Commis- 
sioner of Juvenile Correction who shall serve all schools, institutions and agencies 
covered by this article. The Board shall prescribe the duties and salary of the 
Commissioner of Juvenile Correction, subject to the approval of the Director of 
the Budget. The Board may employ secretarial help and such other assistants as 
in its judgment are necessary to give effect to this article, subject, however, to the 
approval of the Director of the Budget. The administrative and executive powers 
and duties vested in the State Board of Juvenile Correction, including the au- 
thority to appoint, promote, demote, and discharge other personnel employed by 
the Board, shall be delegated to the Commissioner of Juvenile Correction, to be ad- 
ministered by him in accordance with controlling law under rules and regulations 
proposed by him and approved by the State Board of Juvenile Correction. 

The Commissioner of Juvenile Correction shall be a person of demonstrated 
executive ability and shall have such special education, training, experience and 
natural ability in welfare, educational and correctional work as are calculated to 
qualify him for the discharge of his duties, such training shall include special study 
in the social sciences and adequate institutional and practical experiences; and he 
must be a person of good character. He shall devote his full time to the duties 
of his employment and shall hold no other office, except that he shall serve as 
secretary to the State Board of Juvenile Correction. 

The salary of the Commissioner of Juvenile Correction and his assistants and 
the expenses incident to maintaining his office, his travel expenses, and the ex- 
penses of the Board members shall be paid out of special appropriations set up 
tor the State Board of Juvenile Correction. The State Board of Public Buildings 


175 


§ 134-97 


GENERAL STATUTES OF NortTH CAROLINA 


§ 134-103 


and Grounds shall provide suitable office space in the city of Raleigh for the 
Commissioner and his staff. (1947, c. 226; 1963, c. 914, ss. 4, 5.) 


Editor’s Note. — The 1963 amendment, 
effective July 1, 1963, added the last sen- 
tence of the first paragraph and_ sub- 
stituted “State Board of Juvenile Correc- 


tion” for the “State Board of Correction 
and Training” and “Commissioner of Ju- 
venile Correction” for “Commissioner of 
Correction” throughout the section. 


134-97. Compensation for members of the Board.—The members of 
the State Board of Juvenile Correction shall be paid the sum of seven dollars 
($7.00) per day and actual expenses while engaged in the discharge of their of- 
ficial duties. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for ‘State 
effective July 1, 1963, substituted “State Board of Correction and Training.” 


§ 134-98. Election of superintendents. — The State Board of Juve- 
nile Correction shall elect a superintendent for each of the schools, institutions 
and agencies, covered by this chapter. Each superintendent shall be equipped by 
professional social work training and experience to understand the needs and 
problems of adolescent boys and girls, to administer an institutional program 
and to direct professional staff members and other employees. The superintend- 
ents of the several institutions, schools and agencies shall be responsible, with 
the assistance of the Commissioner of Juvenile Correction, for the employment 
of all personnel. The superintendents of the several schools and institutions shall 
likewise have the power to dismiss any employee for incompetence or failure to 
carry out the work assigned to him. 

The superintendents shall make monthly reports to the Commissioner of Juve- 
nile Correction on the conduct and activities of the schools, institutions or agen- 
cies, and on the boys and girls under their care, and such reports on the financial 
and business management of the schools, institutions or agencies as may be re- 
quired by the Board of Juvenile Correction. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, sioner of Juvenile Correction” for ‘‘Com- 
effective July 1, 1963, substituted “Board missioner of Correction and Training” 
of Juvenile Correction” for “Board of throughout this section. 

Correction and Training” and Commis- 


§ 134-101. Removal request by Board.—lIi any boy or girl under the 
care of a State school, institution or agency shall offer violence to a member of 
the staff or another boy or girl or do or attempt to do injury to the buildings, 
equipment, or property of the school, or shall by gross or habitual misconduct 
exert a dangerous or pernicious influence over other boys and girls, the Board of 
Juvenile Correction may request the court committing said boy or girl or any 
court of proper jurisdiction to relieve the school of the custody of the boy or girl. 
(1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, 
effective July 1, 1963, substituted “Board 


of Juvenile Correction” for “Board of 


Correction and Training.” 


§ 134-103. Institution to be in position to care for offender before 
commitment. — Before committing any person to the school, institution or 
agency, the court shall ascertain whether the school, institution or agency is in a 
position to care for such person and no person shall be sent to the school, in- 
stitution or agency until the committing agency has received notice from the su- 
perintendent that such person can be received. It shall be at all times within 
the discretion of the State Board of Juvenile Correction as to whether the Board 
will receive any qualified person into the school, institution or agency. No com- 
mitment shall be made for any definite term but any person so committed may 
be released or discharged at any time after commitment, as hereinafter provided 
in this article (1947, c. 226; 1963, c. 914, s. 4.) 


Editor’s Note. — The 1963 amendment, 
effective July 1, 1963, substituted “State 
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§ 134-104. Delivery to institution.—It shall be the duty of the county 
or city authorities from which the person is sent to the school, institution or agency 
by any court to see that such person is safely and duly delivered to the school, 
institution or agency to which committed and to pay all expenses incident to his 
or her conveyance and delivery to the said school, institution or agency. If the 
offender be a girl, she must be accompanied by a woman approved by the county 
director of public welfare. (1947, c. 226; 1961, c. 186.) 

Editor’s Note. — The 1961 amendment 
substituted “director” for “superintendent” 
in line seven. 


§ 134-105. Return of boys and girls improperly committed.—When- 
ever it shall appear to the satisfaction of the superintendent of a State school, 
institution or agency and the State Board of Juvenile Correction that any boy or 
girl committed to such school, institution or agency is not of a proper age to be 
so committed, or is not properly committed, or is mentally or physically inca- 
pable of being materially benefited by the service of such school, institution or 
agency, the superintendent, with the approval of the State Board of Juvenile Cor- 
rection, may return such boy or girl to the committing court to be dealt with in 
all respects as though he or she had not been so committed. (1947, c. 226; 1963, 
c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Correction and Training” in two 
effective July 1, 1963, substituted “State places in this section. 
Board of Juvenile Correction” for “State 


§ 134-107. Conditional release; superintendent may grant condi- 
tional release; revocation of release. — The Board of Juvenile Correction 
shall have power to grant conditional release to any person in any school, in- 
stitution or agency under its jurisdiction and may delegate this power to the 
superintendents of the various schools, institutions and agencies, under rules and 
regulations adopted by the Board of Juvenile Correction; such conditional release 
may be terminated at any time by written revocation by the superintendent, under 
rules and regulations adopted by the Board of Juvenile Correction; which written 
revocation shall be sufficient authority for any officer of the school, institution or 
agency, or any peace officer to apprehend any person named in such written revoca- 
tion in any county of the State and to return such person to the institution, (1947, 
Caco 1965; 07914 5854.) 

Editor’s Note. — The 1963 amendment, Correction and Training” in three places 
effective July 1, 1963, substituted “Board in this section. 
of Juvenile Correction” for “Board of 


§ 134-108. Final discharge.—Final discharge may be granted by the su- 
perintendent under rules adopted by the State Board of Juvenile Correction at 
any time after admission to the school; provided, however, that final discharge 
must be granted any person upon reaching his twenty-first birthday. (1947, c. 
226; 1963, 'c. 914, s.4.) 


Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for “State 
effective July 1, 1963, substituted “State Board of Correction and Training.” 


134-111. State Board of Health to supervise sanitary and health 
conditions.—The State Board of Health shall have general supervision over the 
sanitary and health conditions of the several schools, institutions and agencies and 
shall make periodic examinations of the same and report to the State Board of 
Juvenile Correction the conditions found with respect to the sanitary and hygienic 
care of the students. (1947, c. 226; 1963, c. 914. s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for “State 
effective July 1, 1963, substituted “State Board of Correction and Training.” 
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§ 134-112. Care of persons under federal jurisdiction. — The State 
Board of Juvenile Correction is hereby empowered to make and enter into con- 
tractual relations with the proper official of the United States for admission to 
the State schools, institutions and agencies of such federal juvenile delinquents 
committed to the custody of such Attorney General as provided in the Federal 
Juvenile Delinquency Act as would profit from the program and services of the 
schools, institutions or agencies. (1947, c. 226; 1963, c. 914, s. 4.) 

Editor’s Note. — The 1963 amendment, Board of Juvenile Correction” for ‘State 
effective July 1, 1963, substituted “State Board of Correction and Training.” 


Chapter 135. 


Retirement System for Teachers and State Employees; 
Social Security. 


Article 1. Article 2, 
Retirement System for Teachers and Coverage of Governmental Employees 
State Employees. under Title II of the Social 
Sec: Security Act. 
135-1.1. Licensing and examining boards. Sec. 

125-3.1, 135-3.2. [Repealed.] 135-30. State employees members of Law 
135-7.2. Authority to invest in certain Enforcement Officers’ Benefit 
common and preferred stocks. and Retirement Fund. 

135-18.2. [ Repealed. ] 135-31. Split referendums. 
ARTICLE 1. 


Retirement System for Teachers and State Employees. 


§ 135-1. Definitions. 


(4) “Employee” shall mean all full-time employees, agents or officers of the 
State of North Carolina or any of its departments, bureaus and insti- 
tutions other than educational, whether such employees are elected, 
appointed or employed: Provided, that the term “employee” shall 
not include any justice of the Supreme Court or any judge of the 
superior court. “Employee” shall also mean every full-time civilian 
employee of the army national guard and air national guard of this 
State who is employed pursuant to section 709 of Title 32 of the 
United States Code and paid from federal appropriated funds, but 
held by the federal authorities not to be a federal employee: Pro- 
vided, however, that the authority or agency paying the salaries of 
such employees shall deduct or cause to be deducted from each em- 
ployee’s salary the employee’s contribution in accordance with ap- 
plicable provisions of G. S. 135-8 and remit the same, either directly 
or indirectly, to the Retirement System; coverage of employees de- 
scribed in this sentence shall commence upon the first day of the 
calendar year or fiscal year, whichever is earlier, next following the 
date of execution of an agreement between the Secretary of Defense 
of the United States and the Adjutant General of the State acting for 
the Governor in behalf of the State, but no credit shall be allowed 
pursuant to this sentence for any service previously rendered in the 
above-described capacity as a civilian employee of the national guard. 

(15) “Accumulated contributions” shall mean the sum of all the amounts de- 
ducted from the compensation of a member and accredited to his in- 
dividual account in the annuity savings fund, together with regular 
interest thereon as provided in § 135-8. 
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(17) “Average final compensation” shall mean the average annual compen- 
sation of a member during the five consecutive calendar years, within 
the last ten calendar years of his creditable service, producing the 
highest such average. 

(26) “Social Security break-point” shall mean the maximum amount of tax- 
able wages under the Federal Insurance Contributions Act as from 
time to time in effect. (1941, c. 25, s. 1; 1943, c. 431; 1945, c. 924; 
1947, c. 458, s. 6; 1953, c. 1053; 1955, c. 818; c. 1155, s. 81%; 1959, 
c. 513, s. 13 ¢. 1263, s. 1; 1963, c. 687, s. 1.) 


Editor’s Note.— General of the State acting for the Gov- 


The first 1959 amendment inserted “ac- 
tual” in lieu of “earnable” in lines one and 
four of subdivision (17). 

The second 1959 amendment added the 
part of subdivision (4) making employees 
of the national guard eligible for member- 
ship in the Teachers’ and State Employ- 
ees’ Retirement System. The amendatory 
act provides that it shall not become effec- 
tive until such time as federal contribu- 
tions are made available to the Adjutant 


ernor in behalf of the State for the em- 
ployers’ contribution as required under 
the applicable provisions of G. S. 135-8, 
or until State funds for such purposes are 
made available. 

The 1963 amendment, effective July 1, 
1963, rewrote subdivisions (15) and (17) 
and added subdivision (26). 

As only subdivisions (4), (15), (17) and 
(26) were affected by the amendments the 
rest of the section is not set out. 


§ 135-1.1. Licensing and examining boards.—Any State board or 
agency charged with the duty of administering any law relating to the examina- 
tion and licensing of persons to practice a profession, trade or occupation, in its 
discretion, may elect, by an appropriate resolution of said board, to cause its 
employees to become members of the Teachers’ and State Employees’ Retire- 
ment System. Such Retirement System coverage shall be conditioned on such 
board’s paying all of the employer’s contributions or matching funds from funds 
of the board and on such board’s collecting from its employees the employees’ 
contributions, at such rates as may be fixed by law and by the regulations of 
the board of trustees of the Retirement System, all of such funds to be paid 
to the Retirement System and placed in the appropriate funds. Retroactive 
coverage of the employees of any such board may also be effected to the extent 
that such board requests provided the board pays all of the employer's contri- 
butions or matching funds necessary for such purpose and provided said board 
collects from its employees all employees’ contributions necessary for such pur- 
pose, computed at such rates and in such amount as the board of trustees of the 
Retirement System determines, all of such funds to be paid to the Retirement 
System, together with such interest as may be due, and placed in the appropriate 
funds. (1959, c. 1012.) 


§ 135-3. Membership. 
(1) All persons who shall become teachers or state employees after the date 
as of which the Retirement System is established. On and after July 
1, 1947, membership in the Retirement System shall begin ninety 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this chapter. On and after 
July i, 1955, membership in the Retirement System shall begin im- 
mediately upon the election, appointment or employment of a “teacher 
or employee,” as the terms are defined in this chapter. Provided, 
that every person who is employed by the State as a State highway 
patrolman or other law enforcement officer as defined in G. S. 143- 
166 (m) shall automatically become a member of the Teachers’ and 
State Employees’ Retirement System unless such person shall, with- 
in fifteen days after his employment, become a member of the Law 
Enforcement Officers’ Benefit and Retirement Fund, in which event 
such person shall not be entitled to membership in the Teachers’ and 
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State Employees’ Retirement System; provided, that any such State 
employee who joins said fund and is later transferred to a position 
other than one described in G. S. 143-166 (m) shall be enrolled in 
the Teachers’ and State Employees’ Retirement System and in addi- 
tion thereto be entitled to transfer to this Retirement System his con- 
tributions in lump sum and credits for membership and prior service 
standing to his credit in the Law Enforcement Officers’ Benefit and 
Retirement Fund. Upon request for transfer of such credits, the 
State’s employer contributions shall also be paid to the Teachers’ and 
State Employees’ Retirement System by the executive secretary of 
the Law Enforcement Officers’ Benefit and Retirement Fund. This 
right shall apply retroactively in the case of any member who here- 
tofore has transferred to nonlaw enforcement duties. Under such 
rules and regulations as the board of trustees may establish and pro- 
mulgate, Co-operative Agricultural Extension Service employees may, 
in the discretion of the governing authority of a county, become mem- 
bers of the Teachers’ and State Employees’ Retirement System to the 
extent of that part of their compensation derived from a county. 


(7) The provisions of this subdivision (7) shall apply to any member whose 


retirement became effective prior to July 1, 1963 and who became 
entitled to benefits hereunder in accordance with the provisions hereof. 
Such benefits shall be computed in accordance with the provisions of 
§ 135-5 (b) as in effect at the date of such retirement. 

a. Notwithstanding any other provision of this chapter, any member 
who separates from service prior to the attainment of the age 
of 60 years for any reason other than death or retirement for 
disability as provided in § 135-5, subsection (d), after com- 
pleting 20 or more years of creditable service, and who leaves 
his total accumulated contributions in said System shall have the 
right to retire on a deferred retirement allowance upon attaining 
the age of 60 years: Provided, that such member may retire only 
upon written application to the board of trustees setting forth 
at what time, not less than 30 days nor more than 90 days sub- 
sequent to the execution and filing thereof, he desires to be re- 
tired. Such deferred retirement allowance shall be computed in 
accordance with the provisions of § 135-5, subsection (b), sub- 
divisions (1), (2) and (3). 

b. In lieu of the benefits provided in paragraph a of this subdivi- 
sion (7), any member who separates from service on or after 
July 1, 1951 and prior to the attainment of the age of 60 years, 
for any reason other than death or retirement for disability as 
provided in § 135-5, subsection (d), after completing 30 or 
more years of creditable service, and who leaves his total ac- 
cumulated contributions in said System, may elect to retire on 
an early retirement allowance; provided that such member 
may so retire only upon written application to the board of 
trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired; provided further that such 
application shall be duly filed within 60 days following the 
date of such separation. Such early retirement allowance so 
elected shall be the actuarial equivalent of the deferred retire- 
ment allowance otherwise payable at the attainment of the age 
of 60 years upon proper application therefor. 

c. In lieu of the benefits provided in paragraph a of this subdivi- 
sion (7), any member who separated from service before July 
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1, 1951 and prior to the age of 60 years for any reason other 
than death or retirement for disability as provided in § 135-5, 
subsection (d), and who left his total accumulated contribu- 
tions in said System, may elect to retire on an early retirement 
allowance; provided that such member may so retire only 
upon written application to the board of trustees setting forth 
at what time, subsequent to July 1, 1951 and not less than 30 
days nor more than 90 days subsequent to the execution and 
filing thereof, he desires to be retired; provided that such ap- 
plication shall be duly filed not later than August 31, 1951. 
Such early retirement allowance so elected shall be the actuarial 
equivalent of the deferred retirement allowance otherwise pay- 
able at the attainment of the age of 60 years upon proper ap- 
plication therefor. 


d. Should a teacher or employee who retired on an early retirement 


allowance be restored to service prior to the attainment of the 
age of 60 years, his allowance shall cease, he shall again be- 
come a member of the Retirement System, and he shall con- 
tribute thereafter at the uniform contribution rate payable by 
all members. Upon his subsequent retirement, he shall be en- 
titled to an allowance computed, subject to the provisions of 
chapter 135, in accordance with such rules and regulations as 
the board of trustees may establish and promulgate as pro- 
vided in § 135-15; provided that, should such restoration oc- 
cur on or after the attainment of the age of 55 years, his pen- 
sion upon subsequent retirement shall not exceed the sum of 
the pension which he was receiving immediately prior to his 
last restoration and the pension that he would have received 
on account of his service since his last restoration had he en- 
tered service at the time as a new entrant. 


(8) The provisions of this subdivision (8) shall apply to any member whose 


membership is terminated on or after July 1, 1963 and who becomes 
entitled to benefits hereunder in accordance with the provisions hereof. 
Such benefits shall be computed in accordance with the provisions of 
§ 135-5 (b1). 


a. Notwithstanding any other provision of this chapter, any member 


who separates from service prior to the attainment of the age 
of sixty years for any reason other than death or retirement 
for disability as provided in § 135-5, subsection (c), after com- 
pleting 15 or more years of creditable service, and who leaves 
his total accumulated contributions in said System shall have 
the right to retire on a deferred retirement allowance upon at- 
taining the age of sixty years; provided that such member may 
retire only upon written application to the board of trustees 
setting forth at what time, not less than thirty (30) days nor 
more than ninety (90) days subsequent to the execution and 
filing thereof, he desires to be retired. Such deferred retirement 
allowance shall be computed in accordance with the provisions 
of § 135-5, subsection (b1). 


b. In lieu of the benefits provided in paragraph a of this subdivision 


(8), any member who separates from service on or after July 
1, 1963 and prior to the attainment of the age of sixty years, 
for any reason other than death or retirement for disability as 
provided in § 135-5, subsection (c), after completing 20 or 
more years of creditable service and after attaining the age of 
fifty years, and who leaves his total accumulated contributions 
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in said System, may elect to retire on an early retirement al- 
lowance; provided that such member may so retire only upon 
written application to the board of trustees setting forth at what 
time, not less than thirty (30) days nor more than ninety (90) 
days subsequent to the execution and filing thereof, he desires 
to be retired; provided further that such application shall be 
duly filed within sixty (60) days following the date of such 
separation. Such early retirement allowance so elected shall be 
the actuarial equivalent of the deferred retirement allowance 
otherwise payable at the attainment of the age of sixty years 
upon proper application therefor. 
c. The provisions of paragraph d of the preceding subdivision (7) 
shall apply equally to this subdivision (8). (1941, c. 25, s. 3; 
1945, c. 799; 1947, c. 414; cp457sss.1j) 23ic. 4587s. 53 c. 404. 
s. (2: 11949,>c. 1056, sit1311951s:c.5568: 81955, cp1155, 7s. 944; 
196 lec S16 fsssln2= 196i oer sree) 
Editor’s Note.— The 1963 amendment, effective July 1, 
The 1961 amendment added all of subdi- 1963, added the first paragraph of subdi- 
vision (1) beginning with “Provided” in vision (7) and all of subdivision (8). 
line eight. It also deleted the former last Only subdivisions (1), (7) and (8) are 
proviso to the first sentence of paragraph a__ set out. 
of subdivision (7) and the last sentence 
thereof. 


§§ 135-3.1, 135-3.2: Repealed by Session Laws 1961, c. 516, s. 9. 


§ 135-4. Creditable service.—(a) Under such rules and regulations as 
the board of trustees shall adopt, each member who was a teacher or State em- 
ployee at any time during the five years immediately preceding the establishment 
of the System and who became a member prior to July 1, 1946 shall file a de- 
tailed statement of all North Carolina service as a teacher or State employee 
rendered by him prior to the date of establishment for which he claims credit; 
provided, that any person who is a member of the Teachers’ and State Em- 
ployees’ Retirement System on July 1, 1963 and who was previously employed 
by a participating unit of the North Carolina Local Governmental Employees’ 
Retirement System and who terminated his service with such unit prior to its 
participation in the North Carolina Local Governmental Employees’ Retirement 
System shall file a detailed statement of all service to such political entity. Cer- 
tification of such service shall be furnished to the Teachers’ and State Employees’ 
Retirement System. 

(f) Teachers and other State employees who entered the armed services of 
the United States on or after September sixteenth, one thousand nine hundred 
and forty, and prior to February seventeenth, one thousand nine hundred and 
forty-one and who returned to the service of the State within a period of two 
years after they have been honorably discharged from the armed services of the 
United States, shall be entitled to full credit for all prior service. Teachers and 
other State employees who entered the armed services of the United States on 
or after September 16, 1940, and who returned to the service of the State prior 
to October 1, 1952 after they have been honorably discharged from such armed 
services shall be entitled to full credit for all prior service, and, in addition, they 
shall receive membership service credit for the period of service in such armed 
services occurring after the date of establishment. Teachers and other State em- 
ployees who enter the armed services of the United States on or after July 1, 
1950, or who engage in active military service on or after July 1, 1950, and who 
return to the service of the State within a period of two years after being sepa- 
rated or released, or becoming entitled to be separated or released, from such ac- 
tive military service under other than dishonorable conditions shall be entitled to 
full membership service credit for the period of such active service in the armed 
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services. Under such rules as the board of trustees shall adopt, credit will be pro- 
vided by the Retirement System with respect to each such teacher or other State 
employee in the amounts that he would have been paid during such service in 
such armed services on the basis of his earnable compensation when such service 
commenced. Such contributions shall be credited to the individual account of the 
member in the annuity savings fund, in such manner as the board of trustees shall 
determine, but any such contributions so credited and any regular interest there- 
on shall be available to the member only in the form of an annuity, or benefit in 
lieu thereof, upon his retirement on a service, disability or special retirement al- 
lowance; and in the event of cessation of membership or death prior thereto, any 
such contributions so credited and regular interest thereon shall not be payable 
to him or on his account, but shall be transferred from the annuity savings fund 
to the pension accumulation fund. If any payments were made by a member on 
account of such service as provided by subdivision (5) of subsection (b) of § 
135-8, the board of trustees shall refund to or reimburse such member for such 
payments. The provisions of this subsection shall also apply to members of the 
national guard with respect to teachers and State employees who are called into 
federal service or who are called into State service, to the extent that such per- 
sons fail to receive compensation for performance of the duties of their employ- 
ment other than for service in the national guard. 


(195050513198. 1241961; °c. °516, 183516 779} 78) 25 1963>\c.°1262.) 


Editor’s Note.— 

The 1959 amendment rewrote the third 
sentence of subsection (f) and added the 
last sentence thereof. 

The first 1961 amendment substituted 
“September 16, 1940” for “February 17, 
1941” in line eight of subsection (f) and 


second 1961 amendment substituted “Oc- 
tober 1, 1952” for “July 1, 1950” in line 
nine of said subsection. 
The 1963 amendment added the proviso 
and the last sentence in subsection (a). 
As only subsections (a) and (f) were 
changed by the amendments, the rest of 


rewrote the fourth sentence thereof. The the section is not set out. 


§ 135-5. Benefits.—(a) Service Retirement Benefits.— 


(1) Any member in service may retire upon written application to the board 
of trustees setting forth at what time, as of the first day of a calendar 
month, not less than thirty days nor more than ninety days subse- 
quent to the execution of and filing thereof, he desires to be retired: 
Provided, that the said member at the time so specified for his re- 
tirement shall have attained the age of sixty years, and notwith- 
standing that, during such period of notification, he may have sepa- 
rated from service. 

(2) Effective July 1, 1960, any member in service shall automatically be 
retired as of July 1, 1960, if he has then attained the age of sixty- 
five years, otherwise as of the subsequent July first coincident with 
or next following his sixty-fifth birthday: Provided that upon the 
recommendation of his employer, made on such form and under such 
conditions as the board of trustees may require, and with the approval 
of the board of trustees any such member may continue in service 
for one additional year following each such annual recommendation 
and approval. 

b) Service Retirement Allowances of Persons Retiring on or after july 1, 
1959 but prior to July 1, 1963.—Upon retirement from service on or after July 
1, 1959 but prior to July 1, 1963, a member shall receive a service retirement 
allowance which shall consist of : 

(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of his retirement ; and 

(2) A pension equal to the annuity allowable at the age of sixty-five years 
or at his retirement age, whichever is the earlier age, computed on 
the basis of contributions made prior to such earlier age; and 
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(3) If he has a prior service certificate in full force and effect, an additional 
pension which shall be equal to the sum of: 

a. The annuity which would have been provided at his retirement 
age by the contributions which he would have made during 
such prior service had the System been in operation and had 
he contributed thereunder at the rate of six and twenty-five 
hundredths per centum (6.25% ) of his compensation ; and 

b. The pension which would have been provided on account of such 
contributions at age sixty-five, or at his retirement age, which- 
ever is the earlier age. 

If the member has not less than twenty (20) years of creditable service, he 
shall be entitled to a total retirement allowance of not less than seventy dollars 
($70.00) per month; provided that the computation shall be made prior to any 
reduction resulting from the selection of an optional allowance as provided by 
subsection (g) of this section. 

(bl) Service Retirement Allowances of Members Retiring on or after July 1, 
1963.—Upon retirement from service, in accordance with subsection (a) above, 
on or after July 1, 1963, a member shall receive a service retirement allowance 
computed as follows: 


(1) If the member’s service retirement date occurs on or after his 65th birth- 
day, such allowance shall be equal to one per cent (1%) of the por- 
tion of his average final compensation not in excess of the Social Se- 
curity break-point, plus one and one-half per cent (114%) of the por- 
tion of such compensation in excess of such break-point, multiplied by 
the number of years of his creditable service. 

(2) If the member’s service retirement date occurs before his 65th birthday, 
his service retirement allowance shall be computed as in (1) above, 
but shall be reduced by five-twelfths of one per cent (5/12 of 1%) 
thereof for each month by which his retirement date precedes the first 
day of the month coincident with or next following his 65th birthday. 

(3) Notwithstanding the foregoing provisions, any member whose creditable 
service commenced prior to July 1, 1963 shall receive not less than 
the benefit provided by G. S. 135-5 (b). 


(d) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1959 but prior to July 1, 1963—Upon retirement for disability, in accordance 
with subsection (c) above, on or after July 1, 1959 but prior to Julyel A 1960304 
member shall receive a service retirement allowance if he has attained the age 
of sixty years, otherwise he shall receive a disability retirement allowance which 
shall consist of : 


(1) An annuity which shall be the actuarial equivalent of his accumulated 
contributions at the time of retirement ; 

(2) A pension equal to seventy-five per centum (75%) of the pension that 
would have been payable upon service retirement at the age of sixty- 
five years had the member continued in service to the age of sixty-five 
years without further change in compensation. 

If the member has not less than twenty (20) years of creditable service, he 
shall be entitled to a total retirement allowance of not less than seventy dollars 
($70.00) per month; provided, that the computation shall be made prior to any 
reduction resulting from an optional allowance as provided by subsection (g) of 
this section. 


(d1) Allowance on Disability Retirement of Persons Retiring on or after July 
1, 1963.—Upon retirement for disability, in accordance with subsection (c) 
above, on or after July 1, 1963, a member shall receive a service retirement al- 
lowance if he has attained the age of sixty years, otherwise he shall receive a dis- 
ability retirement allowance which shall be computed as follows: 
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(1) Such allowance shall be equal to the service retirement allowance which 
would have been payable had he continued in service without further 
change in compensation, to the age of sixty years, minus the actuarial 
equivalent to the contributions he would have made during such con- 
tinued service. 

(2) Notwithstanding the foregoing provisions, any member whose creditable 
service commenced prior to July 1, 1963 shall receive not less than 
the benefit provided by G. S. 135-5 (d). 


(f) Return of Accumulated Contributions—Should a member cease to be a 
teacher or State employee except by death or retirement under the provisions of 
this chapter, he shall be paid upon his request the sum of his contributions and 
one half of the accumulated regular interest thereon. Provided that, if the mem- 
ber at the time of separation from service shall have attained the age of sixty 
years or is otherwise entitled to a retirement allowance under this chapter, he 
shall be paid the amount of his accumulated contributions plus the full amount 
of his accumulated regular interest thereon. Upon payment of such sum his mem- 
bership in the System shall cease and, if he thereafter again becomes a member, 
no credit shall be allowed for any service previously rendered; and such payment 
shall be in full and complete discharge of any rights in or to any benefits otherwise 
payable hereunder. Upon receipt of proof satisfactory to the board of trustees 
of the death, prior to retirement, of a member or former member there shall be 
paid to his legal representatives or to such person as he shall have nominated by 
written designation duly acknowledged and filed with the board of trustees, the 
amount of his accumulated contributions at the time of his death. Notwithstanding 
any other provision of chapter 135, there shall be deducted from any amount 
otherwise payable hereunder any amount due any agency or subdivision of the 
State by the member by reason of any outstanding overpayment of salary or by 
reason of the embezzlement of fees collected by the member for any agency or 
subdivision of the State; provided that, notwithstanding any other provisions of 
this chapter, even if the member fails to demand the return of his accumulated 
contributions within ninety days from the day he ceases to be a teacher or State 
employee, any amount due such agency or subdivision by reason of any out- 
standing overpayment of salary or embezzlement of fees shall be paid to such 
agency or subdivision by the Retirement System upon demand; provided, fur- 
ther, that such agency or subdivision shall have notified the executive secretary 
of any amount so due and that the Retirement System shall have no liability for 
amounts so deducted and transmitted to such agency or subdivision nor for any 
failure by the Retirement System for any reason to make such deductions. 

(g) Election of Optional Allowance. — With the provision that no optional 
election shall be effective in case the beneficiary dies within thirty days after re- 
tirement or within thirty days after the date such election is made if such date 
is after his attainment of age sixty, until the first payment on account of any benefit 
becomes normally due, or his first retirement check has been cashed, any member 
may elect to receive his benefit in a retirement allowance payable throughout life, 
or he may elect to receive the actuarial equivalent of such retirement allowance in 
a reduced allowance payable throughout life under the provisions set forth in Op- 
tion one, two or three below. Neither the election of Option two or three nor the 
nomination of the person thereunder may be revoked or changed by the member 
after such optional election has become effective, but if such person nominated dies 
prior to the date the first payment of such benefit becomes normally due the elec- 
tion shall thereby be revoked. Any member dying in service after his optional 
election has become effective shall be presumed to have retired on the date of his 
death. 

Option 1. (a) In the Case of a Member Who Retires prior to July 1, 1963.— 
If he dies before he has received in annuity payments the present value of his an- 
nuity as it was at the time of his retirement, the balance shall be paid to his le- 
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gal representatives or to such person as he shall nominate by written designa- 
tion duly acknowledged and filed with the board of trustees. 

(b) In the Case of a Member Who Retires on or after July 1, 1963.—If he 
dies within ten (10) years from his retirement date, an amount equal to his ac- 
cumulated contributions at retirement, less 1/120th thereof for each month for 
which he has received a retirement allowance payment, shall be paid to his legal 
representatives or to such person as he shall nominate by written designation duly 
acknowledged and filed with the board of trustees ; or 

Option 2. Upon his death his reduced retirement allowance shall be continued 
throughout the life of and paid to such person as he shall nominate by written 
designation duly acknowledged and filed with the board of trustees at the time of 
his retirement; or 

Option 3. Upon his death, one-half of his reduced retirement allowance shall 
be continued throughout the life of, and paid to such person as he shall nominate 
by written designation duly acknowledged and filed with the board of trustees at 
the time of his retirement ; or 

Option 4. Adjustment of Retirement Allowance for Social Security Benefits.— 
Until the first payment on account of any benefit becomes normally due, any mem- 
ber may elect to convert his benefit otherwise payable on his account after retire- 
ment into a retirement allowance of equivalent actuarial value of such amount 
that with his benefit under Title II of the Federal Social Security Act, he will re- 
ceive, so far as possible, approximately the same amount per year before and 
after the earliest age at which he becomes eligible, upon application therefor, to 
receive a Social Security benefit. A member who makes an election in accordance 
peas this option shall be deemed to have made a further election of Option 1 
above. 

(h) Computation of Benefits Payable Prior or Subsequent to July 1, 1947. 
—Prior to July 1, 1947, all benefits payable as of the effective date of this act 
shall be computed on the basis of the provisions of chapter 135 as they existed at 
the time of the retirement of such beneficiaries. On and after July 1, 1947, 
all benefits payable to, or on account of, such beneficiaries shall be adjusted to take 
into account, under such rule as the board of trustees may adopt, the provisions of 
this act as if they had been in effect at the date of retirement, and no further con- 
tributions on account of such adjustment shall be required of such beneficiaries. 
The board of trustees may authorize such transfers of reserve between the funds 
of the retirement system as may be required by the provisions of this subsection. 

(1) Restoration to Service of Certain Former Members.—If a former member 
who ceased to be a member prior to July 1, 1949, for any reason other than re- 
tirement, again becomes a member and prior to July 1, 1951, redeposits in the 
annuity savings fund by a single payment the amount, if any, he previously with- 
drew therefrom, he shall, anything in this chapter to the contrary, be entitled to 
any membership service credits he had when his membership ceased, and any 
prior service certificate which became void at the time his membership ceased 
shall be restored to full force and effect: Provided, that, for the purpose of com- 
puting the amount of any retirement allowance which may become payable to 
or on account of such member under the Retirement System, any amount rede- 
posited as provided herein shall be deemed to represent contributions made by 
the member after July 1, 1947. 

(j) Notwithstanding anything herein to the contrary, effective July 1, 1959, 
the following provisions shall apply with respect to any retirement allowance 
payments due after such date to any retired member who was retired prior to 
July 1, 1959, on a service or disability retirement allowance: 

(1) If such retired member has not made an election of an optional allow- 
ance in accordance with § 135-5 (g), the monthly retirement allow- 
ance payable to him from and after July 1, 1959, shall be equal to 
the allowance previously payable, increased by fifteen per cent (15%) 
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thereof, or by fifteen dollars ($15.00), whichever is the lesser; pro- 
vided that, if such member had rendered not less than twenty years 
of creditable service, the retirement allowance payable to him from 
and after July 1, 1959, shall be not less than seventy dollars ($70.- 
00) per month. 

(2) If such retired member has made an effective election of an optional 
allowance, the allowance payable to him from and after July 1, 1959, 
shall be equal to the allowance previously payable under such elec- 
tion plus an increase which shall be computed in accordance with 
(1) above as if he had not made such an election; provided that 
such increase shall be payable only during the retired member’s re 
maining life and no portion of such increase shall become payable 
to the beneficiary designated under the election. 


(k) The provisions of this section as to the time of giving of notice of retire- 
ment shall be construed to be mandatory and not directory. 


(1) No action shall be commenced against the State or the Retirement System 
by any retired member or beneficiary respecting any deficiency in the payment 
of benefits more than three years after such deficient payment was made, and no 
action shall be commenced by the State or the Retirement System against any 
retired member or former member or beneficiary respecting any overpayment of 
benefits or contributions more than three years after such overpayment was made. 
C194 e258 515571945 5'c.'218 51947, 'c, 4537ss, 3, 4, 7, 8a; 1949, c. 1056, ss. 3, 5; 
1955, c. 1155,-ss. 1, 2; 1957, c. 855, ss. 5-8; 1959, c. 490; c. 513, ss. O25 COLL, 


ss. 1-3; c. 624; 1961, c. 516, s. 4; c. 779, s. 1; 1963, c. 687, s. 3.) 


Editor’s Note.— 

The first 1959 amendment inserted, be- 
ginning in the second line of subdivision 
(1) of subsection (a), the words “as of 
the first day of a calendar month.” It also 
inserted, beginning in the fifth line of sub- 
section (g), the words “or his first retire- 
ment check has been cashed,” and added 
subsection (k). 

The second 1959 amendment rewrote 
the first sentence of subsection (f) and 
added the second (now third) sentence 
thereof, added Option 4 to subsection (g), 
deleted former subsection (h) which per- 
tained to the same subject as present Op- 
tion 4 of subsection (g) and renumbered 
subsections (i) and (j) as (h) and (i), re- 
spectively. 

The third 1959 amendment rewrote sub- 
division (2) and deleted subdivision (3) 
of subsection (a), rewrote subsection (b) 
and added subsection (j). 

The fourth 1959 amendment changed 
subsection (d) by substituting “sixty-five” 
for “sixty” in subdivision (2) and by in- 
serting a period in place of the semicolon 
and the word “and” at the end of the sub- 
division. It also struck out subdivision (3) 
and added a new paragraph at the end of 
the subsection. 


The first 1961 amendment inserted the 
present second sentence of subsection (f) 
and rewrote the last sentence thereof. It 
also added subsection (1) at the end of the 
section. 

The second 1961 amendment deleted the 
words “and prior to his attainment of age 
sixty-five” formerly appearing after “re- 
tirement” in lines two and three of subsec- 
tion (g). It also substituted “sixty” for 
“sixty-five” in line four thereof. 

The 1963 amendment, effective July 1, 
1963, inserted “but prior to July 1, 1963” 
in the opening paragraph of subsection 
(b), added subsection (b1), inserted “in 
accordance with subsection (c) above, on 
or after July 1, 1959 but prior to July 1, 
1963” in the opening paragraph of subsec- 
tion (d) and added subsection (d1). The 
amendment also rewrote Option 1 in sub- 
section (g) and substituted, at the end of 
the first sentence of Option 4 in subsec- 
tion (g), the words “the earliest age at 
which he becomes eligible, upon applica- 
tion therefor, to receive a Social Security 
benefit” for “age sixty-five (65) in the case 
of a man or age sixty-two (62) in the case 
of a woman.” 

As the rest of the section was not af- 
fected by the amendments it is not set out. 


135-7. Management of funds.—(a) Management and Investment of 
Funds.—The board of trustees shall be the trustee of the several funds created 
by this chapter as provided in G. S. 135-8, and shall have full power to invest 
and reinvest such funds in any of the following: 
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(1) Obligations of the United States or obligations fully guaranteed both as 
to principal and interest by the United States; 

(2) Obligations of the Federal Intermediate Credit Banks, Federal Home 
Loan Banks, Federal National Mortgage Association, Banks for Co- 
operatives, and Federal Land Banks; 

(3) Obligations of the State of North Carolina; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties and special districts in North 
Carolina ; 

(6) Obligations of any corporation within the United States if such obli- 
gations bear either of the three highest ratings of at least two na- 
tionally recognized rating services; and 

(7) Notes secured by mortgages on real estate located within the State of 
North Carolina and insured by the Federal Housing Commissioner, 
or his successor or assigns, or in debentures issued by such Commis- 
sioner, which are guaranteed as to principal and interest by the United 
States or by the Federal Housing Administration, an agency of the 
United States Government, or by some other agency of the United 
States Government. 


(8) Shares of any building and loan association organized under the laws 
of this State or of any federal savings and loan association having its 
principal office in this State, to the extent that such investment is 
insured by the federal government or an agency thereof. 


Subject to the limitations set forth above, said trustees shall have full power to 
hold, purchase, sell, assign, transfer and dispose of any of the securities and in- 
vestments in which any of the funds created herein shall have been invested, as 


well as the proceeds of said investments and any moneys belonging to said funds. 
(192 ecmil SI see enol ee 5072) 


Editor’s Note.— “two” in line two of subdivision (6) and 
The 1959 amendment added subdivision rewriting subdivision (7). As only this 

(8) of subsection (a). subsection was changed the rest of the 
The 1961 amendment changed subsec- section is not set out. 


tion (a) by substituting “three” for 


§ 135-7.2. Authority to invest in certain common and preferred 
stocks.—In addition to all other powers of investment, the board of trustees, with- 
in the limitations set forth in this section, is also authorized to invest Retirement 
System funds in stocks, preferred or common, issued or guaranteed by a corpora- 
tion created or existing under the laws of the United States or any state, district, 
or territory thereof, provided: 


(1) That for a period of five fiscal years for which the necessary statistical 
data are available next preceding the date of investment, such corpora- 
tion as disclosed by its published fiscal annual statements shall have 
had an average annual net income plus its average annual fixed charges 
(as herein used, fixed charges shall mean interest on funded or un- 
funded debt, contingent interest charges, amortization of debt discount 
and expense and rentals for leased property and, in the case of con- 
solidated earnings statements of parent and subsidiary corporations 
shall include all fixed charges and preferred dividend requirement, if 
any, of the subsidiaries) at least equal to one and one-half times the 
sum of its average annual dividend requirement for preferred stock and 
its average annual fixed charges for the same period; however, during 
neither of the last two years of such period shall the sum of its annual 
net income and its annual fixed charges have been less than one and 
one-half times the sum of its dividend requirements for preferred stock 
and its fixed charges for the same period; 
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(2) That buch corporation shall have no arrears of dividends on its preferred 
stock ; 

(3) That such common stock is registered on a national securities exchange 
as provided in the Federal Securities Exchange Act, but such registra- 
tion shall not be required of the following stocks: 

a. The common stock of a bank which is a member of Federal De- 
posit Insurance Corporation and has capital funds, represented 
by capital, surplus and undivided profits, of at least twenty mil- 
lion dollars ($20,000,000.00) ; 

b. The common stock of a life insurance company which has capital 
funds represented by capital, special surplus funds and unas- 
signed surplus, of at least fifty million dollars ($50,000,000.00) ; 

c. The common stock of a fire or casualty insurance company, or a 
combination thereof, which has capital funds represented by 
capital, net surplus and voluntary reserves, of at least fifty mil- 
lion dollars ($50,000,000.00) ; 

(4) That the preferred stock of such corporation, if any be outstanding, shall 
qualify for investment under this section; 

(5) That such corporation, having no preferred stock outstanding, shall have 
had earnings for the five fiscal years next preceding the date of invest- 
ment of at least twice the interest on all mortgages, bonds, debentures, 
and funded debts, if any, after deduction of the proper charges for re- 
placements, depreciation, and obsolescence; 

(6) That such corporation shall have paid a cash dividend on its common 
stock in each year of the ten-year period next preceding the date of 
investment and the aggregate net earnings available for dividends on 
the common stock of such corporation for the whole of such period 
shall have been at least equal to the amount of such dividends paid; 

(7) That in applying the earnings test under this section to any issuing, 
assuming, or guaranteeing corporation, where such corporation shall 
have acquired its property or any substantial part thereof within a five- 
year period immediately preceding the date of investment by consolida- 
tion, merger, or by the ourchase of all or a substantial portion of the 
property of any other corporation or corporations, or shall have ac- 
quired the assets of any unincorporated business enterprise by pur- 
chase or otherwise, net income, fixed charges and preferred dividends 
of the several predecessor or constituent corporations or enterprises 
shall be consolidated and adjusted so as to ascertain whether or not the 
applicable requirements of this section have been complied with; 

(8) That the total value of common and preferred stocks shall not exceed 
ten per centum of the total value of all invested funds of the Retire- 
ment System; provided, further: 

a. Not more than one and one-half per centum of the total value of 
such funds shall be invested in the stock of a single corpora- 
tion, and provided further ; 

b. The total number of shares in a single corporation shall not ex- 
ceed eight per centum of the issued and outstanding stock of 
such corporation, and provided further ; 

c. Not more than one and one-half per centum of the total value of 
such funds shall be invested in stocks during any year; 

d. As used in this subdivision (8), value shall consist of the par 
value or unpaid balance of all unmatured or unpaid investments 
requiring the payment of a fixed amount at payment date and 
the cost price of all other investments. 


In order to carry out the duties and exercise the powers imposed and granted 
by this section, the chairman of the hoard of trustees is authorized to appoint an 
investment committee consisting of five members, three of whom shall be members 
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of the board of trustees designated ex officio by the chairman and two of whom 
shall not be members of the board. Such investment committee shall have such 
powers and duties as the board of trustees may prescribe. The members of the 
investment committee shall receive for their services the same per diem and other 
allowances as are granted the members of State boards and commissions gen- 
erally. (1961, c. 626.) 
Editor’s Note. — The act inserting this 
section is effective as of July 1, 1961. 


§ 135-8. Method of financing. 


(b) Annuity Savings Fund—The annuity savings fund shall be a fund in 
which shall be accumulated contributions from the compensation of members to 
provide for their annuities. Contributions to and payments from the annuity 
savings fund shall be made as follows: 

(1) Prior to the first day of July, 1947, each employer shall cause to be 
deducted from the salary of each member on each and every pay- 
roll of such employer for each and every payroll period four per 
centum (4%) of his actual compensation; and the employer also 
shall deduct four per centum (4%) of any compensation received 
by any member for teaching in public schools, or in any of the insti- 
tutions, agencies or departments of the State from salaries other 
than the appropriations from the State of North Carolina. On and 
after such date the rate so deducted shall be five per centum (5%) 
of actual compensation except that, with respect to each member 
who is eligible for coverage under the Social Security Act in accord- 
ance with the agreement entered into during 1955 in accordance with 
the provisions of article 2 of chapter 135 of Volume 3B of the Gen- 
eral Statutes, as amended, such deduction shall, commencing with the 
first day of the period of service with respect to which such agreement 
is effective, be at the rate of three per centum (3%) of the part of his 
actual compensation not in excess of the amount taxable to him un- 
der the Federal Insurance Contributions Act as from time to time in 
effect plus five per centum (5%) of the part of his earnable compen- 
sation not so taxable; provided that in the case of any member so 
eligible and receiving compensation from two or more employers such 
deductions may be adjusted under such rules as the board of trustees 
may establish so as to be as nearly equivalent as practicable to the de- 
ductions which would have been made had the member received all of 
such compensation from one employer. Notwithstanding the foregoing, 
the board of trustees may in its discretion cause such portion as it may 
determine of deductions made between January 1, 1955 and December 
1, 1955, to be transferred into the contribution fund established under 
G. S. 135-24; such amounts so transferred shall in that event be 
deemed to be taxes contributed by employees as required under arti- 
cle 2, chapter 135 of Volume 3B of the General Statutes as amended, 
and shall be in lieu of contributions otherwise payable in the same 
amount as so required. 

Notwithstanding the foregoing, effective July 1, 1963, the rates of 
such deductions shall be four per centum (4%) of the portion of com- 
pensation not in excess of the Social Security break-point, and_ six 
per centum (6%) of the portion in excess of such break-point. Such 
rates shall apply uniformly to all members of the Retirement System, 
without regard to their coverage under the Social Security Act. 

(2) The deductions provided for herein shall be made notwithstanding that 
the minimum compensation provided for by law for any member shall 
be reduced thereby. Every member shall be deemed to consent and 
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agree to the deductions made and provided for herein and shall re- 
ceipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this chapter. The 
employer shall certify to the board of trustees on each and every pay- 
roll or in such other manner as the board of trustees may prescribe, 
the amounts to be deducted; and each of said amounts shall be de- 
ducted, and when deducted shall be paid into said annuity savings 
fund, and shall be credited, together with regular interest thereon to 
the individual account of the member from whose compensation said 
deduction was made. 


(3) Each board of education of each county and each board of education of 


each city, and the employer in any department, agency or institution 
of the State, in which any teacher receives compensation from sources 
other than appropriations of the State of North Carolina shall deduct 
from the salaries of these teachers paid from sources other than State 
appropriations an amount equal to that deducted from the salaries of 
the teachers whose salaries are paid from State funds, and remit this 
amount to the State Retirement System. City boards of education and 
county boards of education in each and every county and city which 
has employees compensated from other than the State appropriation 
shall pay to the State Retirement System the same per centum of the 
salaries that the State of North Carolina pays and shall transmit same 
to the State Retirement System monthly: Provided, that for the pur- 
pose of enabling the county boards of education and the board of trus- 
tees of city administrative units to make such payment, the tax levying 
authorities in each such city or county administrative unit are hereby 
authorized, empowered and directed to provide the necessary funds 
therefor: Provided, that it shall be within the discretion of the county 
board of education in a county administrative unit and the board of 
trustees in a city administrative unit, with the approval of the tax 
levying authorities of such unit, to provide for the payment from local 
tax funds of any amount specified in subsection (b) (3) of this section 
in excess of the amount to be paid to the Retirement System on the 
basis of the State salary schedule and term. In case the salary is paid 
in part from State funds and in part from local funds, the local au- 
thorities shall not be relieved of providing and remitting the same per 
centum of the salary paid from local funds as is paid from State funds. 
In case the entire salary of any teacher, as defined in this chapter, is 
paid from county or local funds, the county or city paying such salary 
shall provide and remit to the Retirement System the same per centum 
that would be required if the salary were provided by the State of 
North Carolina. 


(4) In addition to contributions deducted from compensation as hereinbe- 


fore provided, subject to the approval of the board of trustees, any 
member may redeposit in the annuity savings fund by a single pay- 
ment an amount equal to the total amount which he previously with- 
drew therefrom, as provided in this chapter. Such amounts so re- 
deposited shall become a part of his accumulated contributions as if 
such amounts had initially been contributed within the calendar year 
of such redeposit. In no event, however, shall any member be per- 
mitted to redeposit any amount withdrawn after July 1, 1959. 


(5) Subject to the approval of the board of trustees, any member who is 


granted by his employer a leave of absence for the sole purpose of 
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acquiring knowledge, talents, or abilities which are, in the opinion of 
the employer, expected to increase the efficiency of the services of 
the member to his or her employer, may make monthly contributions 
to the Retirement System on the basis of the salary or wage such 
member was receiving at the time such leave of absence was granted. 


(6) The contributions of a member, and such interest as may be allowed 


thereon, paid upon his death or withdrawn by him as provided in this 
chapter, shall be paid from the annuity savings fund, and any balance 
of the accumulated contributions of such a member shall be transferred 
to the pension accumulation fund. 


(d) Pension Accumulation Fund. — The pension accumulation fund shall be 
the fund in which shall be accumulated all reserves for the payment of all pen- 
sions and other benefits payable from contribution made by employers and from 
which shall be paid all pensions and other benefits on account of members with 
prior service credit. Contributions to and payments from the pension accumula- 
tion fund shall be made as follows: 


(1) On account of each member there shall be paid annually in the pension 


accumulation fund by employers for the preceding fiscal year an 
amount equal to a certain percentage of the actual compensation of 
each member to be known as the “normal contribution,” and an addi- 
tional amount equal to a percentage of his actual compensation to 
be known as the “accrued liability contribution.” The rate per centum 
of such contributions shall be fixed on the basis of the liabilities of the 
Retirement System as shown by actuarial valuatioa. Until the first 
valuation the normal contribution shall be two and fifty-seven one-hun- 
dredths per centum (2.57%) for teachers, and one and fifty-seven one- 
hundredths per centum (1.57%) for State employees, and the accrued 
liability contribution shall be two and ninety-four one-hundredths per 
centum (2.94%) for teachers and one and fifty-nine one hundredths 
per centum (1.59%) of the salary of other State employees. 


(2) On the basis of regular interest and of such mortality and other tables 


as shall be adopted by the board of trustees, the actuary engaged by the 
board to make each valuation required by this chapter during the period 
over which the accrued liability contribution is payable, immediately af- 
ter making such valuation, shall determine the uniform and constant 
percentage of the earnable compensation of the average new entrant 
throughout his entire period of active service which would be sufficient 
to provide for the payment of any pension payable on his account. 
The rate per centum so determined shall be known as the “normal 
contribution” rate. After the accrued liability contribution has ceased 
to be payable, the normal contribution rate shall be the rate per centum 
of the earnable salary of all members obtained by deducting from the 
total liabilities of the pension accumulation fund the amount of the 
funds in hand to the credit of that fund and dividing the remainder 
by one per centum of the present value of the prospective future sal- 
aries of all members as computed on the basis of the mortality and 
service tables adopted by the board of trustees and regular interest. 
The normal rate of contribution shall be determined by the actuary 
after each valuation. 


(3) Immediately succeeding the first valuation the actuary engaged by the 


board of trustees shall compute the rate per centum of the total an- 
nual compensation of all members which is equivalent to four per 
centum (4%) of the amount of the total pension liability on account 
of all members and beneficiaries which is not dischargeable by the 
aforesaid normal contribution made on account of such members dur- 
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ing the remainder of their active service. The rate per centum origi- 
nally so determined shall be known as the “accrued liability contribu- 
tion” rate. Such rate shall be increased on the basis of subsequent 
valuations if benefits are increased over those included in the valuation 
on the basis of which the original accrued liability contribution rate 
was determined. Upon certification by the actuary engaged by the 
board of trustees that the accrued liability contribution rate may be 
reduced without impairing the Retirement System, the board of trus- 
tees may cause the accrued liability contribution rate to be reduced. 

(4) The total amount payable in each year to the pension accumulation fund 
shall not be less than the sum of the rate per centum known as the 
normal contribution rate and the accrued liability contribution rate 
of the total actual compensation of all members during the pre- 
ceding year: Provided, however, that, subject to the provisions of 
subdivision (3) of this subsection the amount of each annual accrued 
liability contribution shall be at least three per centum (3%) greater 
than the preceding annual accrued liability payment, and that the ag- 
gregate payment by employers shall be sufficient, when combined with 
the amount in the fund, to provide the pensions and other benefits 
payable out of the fund during the year then current. 

(5) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal the 
present value, as actuarially computed and approved by the board of 
trustees, of the total liability of such fund less the present value, com- 
puted on the basis of the normal contribution rate then in force, of the 
prospective normal contributions to be received on account of all per- 
sons who are at the time members. 

(6) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employer shall be paid from the 
pension accumulation fund. 

(7) Upon the retirement of a member not entitled to credit for prior service, 
an amount equal to his pension reserve shall be transferred from the 
pension accumulation fund to the pension reserve fund. 


(g) Merger of Annuity Reserve Fund and Pension Reserve Fund into Pension 
Accumulation Fund.—Notwithstanding the foregoing, effective at such date not 
later than December 31, 1959, as the board of trustees may determine, the An- 
nuity Reserve Fund and the Pension Reserve Fund shall be merged into and 
become a part of the Pension Accumulation Fund, provided that such merger 
shall in no way adversely affect the rights of any members or retired members 
of the System and further provided the board of trustees shall be and hereby 
is authorized to make such changes in the accounting methods and procedures 
of the System from time to time as, in its opinion, are in the interest of sound 
and proper administration of the Systeni. us 

(h) Further Contributions by Employees.—Effective July 1, 1963, in addition 
to the contributions hereinbefore provided, subject to such conditions as may be 
established by the board of trustees, any member may, in accordance with a con- 
tract with his employer, have further contributions at a fixed percentage of his 
compensation made on his account by a deduction from his compensation. Interest 
at such rates as may be set from time to time by the board of trustees shall be 
allowed on such contributions and shall be used in determining the benefits pay- 
able from such contributions. Upon retirement such additional amounts, includ- 
ing interest, shall be treated as excess contributions returnable to the member in 
cash or as an additional annuity of equivalent actuarial value, on the basis of such 
mortality tables as the board of trustees may from time to time adopt for this 
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purpose. In all other respects, such additional amounts so deposited shall be 
treated in the same manner as the member’s accumulated contributions. The con- 
tributions and interest credits of a member withdrawn by him, or paid to his es- 
tate or to his designated beneficiary in event of his death, shall be paid from the 
annuity savings fund. Upon the retirement of a member his accumulated contri- 
butions shall be transferred from the annuity savings fund to the pension accumu- 


lation fund. (1941, c. 25, s. 8; c. 143; 1943, c. 207; 1947, c. 458, ss. 1, 2, 8; 1955, 
c. 1155, ss. 3-5; 1959, c. 513, s. 4; 1963, c. 687, ss. 4, 5.) 


Editor’s Note.— 

The 1959 amendment inserted the word 
“actual” in lieu of the word “earnable” at 
three places in subdivision (1) of subsec- 
tion (b) and deleted the former last sen- 
tence thereof. The amendment rewrote 
subdivisions (4) and (5) of subsection (b), 
inserted “actual” in lieu of “earnable” at 
two places in subdivision (1) of subsec- 
tion (d) and inserted “total actual compen- 


earned by” in line four of subdivision (4) 
of subsection (d). The amendment also 
added subsection (g). 

The 1963 amendment, effective July 1, 
1963, added the last paragraph of subdi- 
vision (1) of subsection (b). It also added 
subsection (h). 

As only subsections (b), (d), (g) and 
(h) were affected by the amendments, the 
rest of the section is not set out. 


sation of” in lieu of “total compensation 


§ 135-14. Pensions of certain teachers and State employees.—Any 
person who was a teacher or employee of North Carolina, as defined in G. S. 
135-1, for a total of twenty (20) or more years, whose separation from service 
as a teacher or employee prior to April 1, 1956, was not due to any dishonorable 
cause, and who was sixty-five (65) years of age on August 1, 1959, or by rea- 
son of physical disability unable to work on that date, shall from and after July 
1, 1959, be paid a benefit of seventy dollars ($70.00) per month. To the ex- 
tent that such payment is authorized on account of separation from service prior 
to July 1, 1941, the effective date of the act establishing the Teachers’ and State 
Employees’ Retirement System, such payment shall be payable from funds ap- 
propriated from the general fund of the State as provided by paragraph two 
(2) of this section. To the extent that such payment is authorized on account 
of separation from service subsequent to July 1, 1941, such payment shall be 
payable from the Annuity Savings Fund and the Pension Accumulation Fund. 
This section shall apply only to a former teacher or employee who was a resi- 
dent of North Carolina on August 1, 1959, or on the date of application for 
benefits pursuant to this section. 


(1959, c. 538, s. 1.) 


Editor’s Note.— 

The 1959 amendment rewrote the first 
paragraph of this section. As the second 
and third paragraphs were not changed 
they are not set out. 


vides that the enactment of section 1 shall 
not be construed to cause any reduction in 
benefits payable to any person pursuant 
to the provisions of G. S. 135-14 as pro- 
vided prior to July 1, 1959. 


Section 2 of the amendatory act pro- 


§ 135-18.1. Transfer of credits from the North Carolina Local Gov- 
ernmental. Employees’ Retirement System. 


(c) Upon the deposit in this Retirement System of the accumulated contribu- 
tions previously withdrawn from the Local System the board of trustees of this 
Retirement System shall request the board of trustees of the Local System to cer- 
tify to the period of membership service credit and the regular accumulated con- 
tributions attributable thereto and to the period of prior service credit, if any, 
and the contributions with interest allowable as a basis for prior service benefits 
in the Local System, as of the date of termination of membership in the Local Sys- 
tem. Credit shall be allowed in this System for the service so certified in deter- 
mining the member’s credited service and, upon his retirement he shall be en- 
titled, in addition to the regular benefits allowable on account of his participation 
in this Retirement System, to the pension which shall be the actuarial equivalent 
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at age sixty-five or at retirement, if prior thereto, of the amount of the credit with 
interest thereon representing contributions attributable to his service credits in 
the Local System. 

GCI9G ire O16;"s"7) 


Editor’s Note.— end of subsection (c). As only this subsec- 
The 1961 amendment substituted “sixty- tion was affected by the amendment the 
five’ for “sixty” in the third line from the rest of the section is not set out. 


§ 135-18.2: Repealed by Session Laws 1959, c. 538, s. 3. 


ARTICLE 2. 


Coverage of Governmental Employees under Title II of the Social 
Security Act. 
§ 135-20. Definitions. 


(3) The term “employee” includes an officer of the State, or one of its 
political subdivisions or instrumentalities, but does not include a 
justice of the peace or a township constable or any other judicial or 
law enforcement officer elected or appointed on a township basis. 


(1959, c. 1020.) 


Editor’s Note.— line two. As only this subdivision was 
The 1959 amendment added the part of changed the rest of the section is not set 
subdivision (3) beginning with “but” in out. 


§ 135-24. Contribution fund. 

(f) The State agency shall have the authority to promulgate rules and regu- 
lations under which the State agency may make a reasonable charge or assess- 
ment against any political subdivision whose employees shall be included in any 
coverage agreement under any plan of coverage of employees as provided by 
the provisions of this article. Such charge or assessment shall be determined 
by the State agency and shall be apportioned among the various political sub- 
divisions of government in a ratable or fair manner, and the funds derived from 
such charge or assessment shall be used exclusively by the State agency to 
defray the cost and expense of administering the provisions of this article. In 
case of refusal to pay such charge or assessment on the part of any political 
subdivision as defined in this article, or in case such charge or assessment re- 
mains unpaid for a period of thirty (30) days, the State agency may maintain 
a suit in the Superior Court of Wake County for the recovery of such charge 
or assessment. The Superior Court of Wake County is hereby vested with 
jurisdiction over all such suits or actions. Only such amount shall be assessed 
against such political subdivision as is necessary to pay its share of the expense 
of providing supplies, necessary employees and clerks, records and other proper 
expenses necessary for the administration of this article by the State agency, in- 
cluding compensation of the State agency for the agency’s services. The funds 
accumulated and derived from such assessments and charges shall be deposited 
by the State agency in some safe and reliable depository chosen by the State 
agency, and the State agency shall issue such checks or vouchers as may be nec- 
essary to defray the above-mentioned expenses of administration with the right 
of the representative of any political subdivision to inspect the books and records 
and inquire into the amounts necessary for such administration. (1951, c. 562, s. 
G521063,.c..687, Ss. 6.) 

Editor’s Note. — The 1963 amendment, the State agency for the agency’s services.” 
effective July 1, 1963, added at the end As the rest of the section was not changed, 
of the next-to-last sentence of subsection only subsection (f) is set out. 

(f) the words “including compensation of 
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§ 135-27. Transfers from State to certain association service. — 
(a) Any member whose service as a teacher or State employee is terminated 
because of acceptance of a position with the North Carolina Education Associa- 
tion, the North Carolina State Employees’ Association, the North Carolina State 
Highway Employees Association, North Carolina Teachers’ Association and the 
State Employees’ Credit Union may elect to leave his total accumulated contribu- 
tions in this retirement system during the period he is in such association em- 
ployment, by filing with the board of trustees at the time of such termination 
the form provided by it for that purpose. 

(b) Any member who files such an election shall remain a member of the re- 
tirement system during the time he is in such association employment and does 
not withdraw his contributions. Such a member shall be entitled to all the rights 
and benefits of the retirement system as though remaining in State service, on 
the basis of the funds accumulated for his credit at the time of such transfer plus 
any additional accruals on account of future contributions made as hereinafter 
provided. Such former State employee may restore any such account and pay 
into the Annuity Savings Fund before July 1, 1960, such amounts as would have 
been paid after transfer to such service, provided that the association makes 
contributions to the retirement system on behalf of such former members in 
accordance with subsection (c) of this section. 

(c) Under such rules as the board of trustees shall adopt, the association to 
which the member has been transferred may agree to contribute to the retirement 
system on behalf of such member such current service contributions as would 
have been made by his employer had he remained in State service with actual 
compensation equal to the remuneration received from such association; pro- 
vided the member continues to contribute to the retirement system. Any period 
of such association employment on account of which contributions are made by 
both the association and the member as herein provided shall be credited as mem- 
bership service under the retirement system. 

(d) The governing board of any association or organization listed in subsection 
(a), in its discretion, may elect, by an appropriate resolution of said board, to 
cause the employees of such association or organization to become members of 
the Teachers’ and State Employees’ Retirement System. Such Retirement System 
coverage shall be conditioned on such association’s or organization’s paying all of 
the employer’s contributions or matching funds from funds of the association or 
organization and on such board’s collecting from its employees the employees’ con- 
tributions at such rates as may be fixed by law and by the regulations of the board 
of trustees of the Retirement System, all of such funds to be paid to the Retire- 
ment System and placed in the appropriate funds. Retroactive coverage of the 
employees of any such association or organization may also be effected to the ex- 
tent that such board requests; provided, the association or organization shall pay 
all of the employer’s contributions or matching funds necessary for such pur- 
poses; and, provided further, such association or organization shall collect from 
its employees all employees’ contributions necessary for such purpose, computed 
at such rates and in such amount as the board of trustees of the Retirement Sys- 
tem shall determine, all of such funds to be paid to the Retirement System, to- 

ether with such interest as may be due, and placed in the appropriate funds. 
(1953.20. 1050; 8.01 341959 eras een OO L cihe aie) 


Editor’s Note. — The 1959 amendment _ serted “actual” in lieu of “earnable” in 
added the reference to State Employees’ the fourth line of subsection (c). 
Credit Union in subsection (a), added the The 1961 amendment added subsection 
last sentence of subsection (b), and in- (d). 


§ 135-28. Transfer of members to employment covered by the 
North Carolina Local Governmental Employees’ Retirement System.— 
(a) Any member whose services as a teacher or State employee are terminated 
for any reason other than retirement or death, who becomes employed by an em- 
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ployer participating in the North Carolina Local Governmental Employees’ Re- 
tirement System or an employer which brings its employees into participation in 
said System within five years after such teacher or State employee has ceased to 
be a teacher or State employee, may elect to leave his total accumulated contribu- 
tions in the Teachers’ and State Employees’ Retirement System during the period 
he is in the employment of such employer provided he files notice thereof in writ- 
ing with the board of trustees of the Teachers’ and State Employees’ Retirement 
System within five years of separation from service as a teacher or State em- 
ployee. This subsection shall be effective retroactively as well as prospectively. 
(b) Any member who files such an election shall retain all the rights, credits 
and benefits obtaining to him under this Retirement System at the time of such 
transfer while he is a member of the Local System and does not withdraw his 
contributions hereunder and, in addition, he shall be granted membership service 
credits under this Retirement System on account of the period of his membership 
in the Local System for the purpose of increasing his years of creditable service 
hereunder in order to meet any service requirements of any retirement benefit 
under this Retirement System and, if he is a member in service under the Local 
System, he shall be deemed to be a member in service under this Retirement Sys- 
tem if so required by such benefit: Provided, however, that in lieu of transfer 
of funds from one retirement system to another, such member who is eligible 
for retirement benefits shall file application therefor with each retirement sys- 
tem to the end that such retirement system shall pay appropriate benefits with- 
out transfer of funds between the systems. (1953, c. 1050, s. 2; 1961, c. 516, s. 6.) 
Editor’s Note.—The 1961 amendment re- 
wrote subsection (a) and added the proviso 
at the end of subsection (b). 


§ 135-29. Referenda and certification. 


(b) Upon receiving evidence satisfactory to him that with respect to any such 
referendum the conditions specified in § 218(d) (3) of the Social Security Act 
have been met, the Governor or such State official as may be designated by him, 
shall so certify to the Secretary of Health, Education and Welfare. (1955, c. 
bps es, le 1961): ¢ 516,828.) 

Editor’s Note.— as may be designated by him.” Only this 

The 1961 amendment inserted in subsec- subsection is set out. 
tion (b) the words “or such State official 


§ 135-30. State employees members of Law Enforcement Officers’ 
Benefit and Retirement Fund. — The federal-State agreement provided in 
G. S. 135-21 shall be revised and extended to provide that, effective on, or 
retroactively as of, such date as may be fixed by the Board of Commissioners 
of the Law Enforcement Officers’ Benefit and Retirement Fund, all or some of 
the members of said fund who are employees of the State of North Carolina or 
any of its agencies, shall be covered by the Social Security Act, dependent upon 
a referendum or referendums held pursuant to federal laws and regulations, at 
the request of said Board, with the approval of the Governor: Provided, that 
such action shall be subject to the conditions and terms set forth in such agree- 
ment and subject to all applicable provisions of article 2 of chapter 135 of the 
General Statutes not inconsistent herewith: Provided, however, that the effect- 
ing of social security coverage shall not cause to be reduced or lowered the 
amount of the contributions to be made to the Law Enforcement Officers’ Benefit 
and Retirement Fund by any State employee who is a member thereof nor the 
amount to be contributed by the State to said fund with respect to each State 
employee member ; provided, further, from and after the date the above-described 
employees become subject to the Social Security Act, there shall be deducted 
from each such employee’s salary for each and every payroll period such sum as 
may be necessary to pay the amount of contributions or taxes required on his 
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account with respect to social security coverage, and the State, or the appropriate 
State agency, as an employer, shall pay the amount of contributions or taxes 
with respect to such person, as may be necessary on his account to effect the 
above-described social security coverage. (1959, c. 618, s. 1g) 

Editor’s Note. — Section 2 of the act Director of the Budget determines an 
inserting this section provides that it is adequate appropriation has been made, 
not to be construed as an appropriation otherwise than by the act, to carry out its 
act and no referendum shall be held pur- purpose. 
suant to G. S. 135-30 unless and until the 


§ 135-31. Split referendums. — The provisions of this article shall be 
construed as authorization for che State or political subdivisions or instrumental- 
ities of government which have not heretofore secured social security coverage, 
and which are otherwise authorized to secure such coverage, to hold any type 
of referendum with respect thereto which federal law now or hereafter may au- 
thorize, and not be restricted to the types of referendums authorized by federal 
law at the time of the original enactment of this article. (1959, c. 618, s. 1.) 


Chapter 136. 
Roads and Highways. 


Article 1, 


Organization of State Highway 
Commission. 

Sec. 

136-1. State Highway Commission cre- 
ated; chairman and members; 
compensation; entire State repre- 
sented; formulation of general 
policies; rules and regulations. 

136-4.3. Director of Secondary Roads. 


Article 2. 


Powers and Duties of Commission. 


136-29. Adjustment of claims. 

136-32.2. Placing blinding, deceptive or 
distracting lights unlawful. 

136-37. [ Repealed. ] 

136-41.1. Appropriation to municipalities; 
allocation of funds. 

136-41.2. Eligibility for funds; municipali- 
ties incorporated since January 
1, 1945. 

136-43.1. Procedure for correction and 
relocation of historical mark- 
Crs. 

Article 3. 


State Highway System. 
Part 3. Power to Make Changes in 
Highway System. 
136-61. Plans for secondary roads; duties 
of State Highway Commission. 


Article 3A. 


Streets and Highways in and Around 
Municipalities, 
136-66.1. Responsibility for streets inside 
municipalities. 
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Sec. 

136-66.2. Development of a 
street system. 

136-66.3. Acquisition of rights of way. 

136-66.4. Rules and regulations; authority 
of municipalities. 


coordinated 


Article 6. 

Ferries and Toll Bridges. 
136-82.1. Authority to insure ferries oper- 
ated by Commission. 

Article 6A. 
Carolina-Virginia Turnpike Authority. 

136-89.1 to 136-89.11h. [Repealed.] 


Article 6B. 
Turnpikes. 
136-89.12 to 136-89.30. [Repealed.] 


Article 6D. 
Controlled-Access Facilities. 


136-89.58. Unlawful use of National Sys- 
tem of Interstate and De- 
fense Highways. 


Article 6E. 


North Carolina Turnpike Authority. 


136-89.59. Turnpike projects. 

136-89.60. Credit of State not pledged. 

136-89.61. North Carolina Turnpike Au- 
thority. 

136-89.62. Definitions. 

136-89.63. General grant of powers. 

136-89.64. Acquisition of property. 

136-89.65. Incidental powers. 
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Sec. Sec. 

136-89.66. Turnpike revenue bonds. 136-104. Vesting of title and right of pos- 
136-89.67. Trust agreement. session; recording memorandum 
136-89.68. Revenues. or supplemental memorandum 
136-89.69. Trust funds. of action. 

136-89.70. Remedies. 136-105. Disbursement of deposit; serving 
136-89.71. Exemption from taxation. copy of disbursing order on Di- 
136-89.72. Maintenance; police and operat- rector of Highway Commission. 


ing employees; conveyance of 136-106. Answer, reply and plat. 
land by political subdivisions, 136-107. Time for filing answer. 


agencies and commissions; an- 136-108. Determination of issues other 

nual reports and audits; con- than damages. 

flict of interest. 136-109. Appointment of commissioners. 
136-89.73. Turnpike revenue refunding 136-110. Parties; orders; contiruances. 

bonds. 136-111. Remedy where no declaration of 
136-89.74. Transfer to State. taking filed; recording memo- 
136-89.75. Article provides additional pow- randum of action. 

ers. 136-112. Measure of damages. 
136-89.76. Article liberally construed. 136-113. Interest as a part of just compen- 
136-89.77. Powers limited to one project. sation. 


Atticl 136-114. Additional rules. 
rticle 7. 136-115. Definitions. 


Miscellaneous Provisions. 136-116. Final judgments. 


136-102.1. Blue Star Memorial Highway. et ee Sep ee & 


Article 9. 136-119. Costs and appeal. 
, 136-120. Entry for surveys. 
Condemnation. 136-121. Refund of deposit. 
136-103. Institution of action and deposit. 


ARTICLE 1, 
Organization of State Highway Commission. 


§ 136-1. State Highway Commission created; chairman and mem- 
bers; compensation; entire State represented; formulation of general 
policies; rules and regulations.—There is hereby created a State Highway 
Commission, to be composed of a chairman and eighteen members appointed by 
the Governor from different geographic areas of the State. On July 1, 1961, and 
every four years thereafter, the Governor shall appoint a chairman and eighteen 
members to serve for four-year terms. The chairman or any member appointed 
pursuant to this section may be removed from office by the Governor for cause. 
In case of death, resignation, or removal from office of the chairman or a mem- 
ber prior to the expiration of his term of office, his successor shall be appointed 
by the Governor to fill out the unexpired term. 

The chairman shall devote his entire time and attention to the work of the 
Commission, and shall be paid a salary fixed by the Governor, subject to the ap- 
proval of the Advisory Budget Commission. The chairman shall be the execu- 
tive officer of the Commission and shall execute all orders, rules, and regula- 
tions established by the Commission. 

The commissioners shall each receive while engaged in the discharge of the 
duties of their office such per diem, subsistence, and necessary travel expenses 
as is provided by law for members of State boards and commissions generally. 

It is the intent and purpose of this section that the chairman and the commis- 
sioners shall represent the entire State and not represent any particular area; pro- 
vided, however, that the Governor and the chairman shall, without regard to the 
boundaries of engineering divisions, divide the State into geographic areas, and 
assign one or more commissioners to each area to be responsible for relations with 
the public generally and with individual citizens regarding highway matters. In 
addition the State Highway Commission shall from time to time provide that one 
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or more of its members or representatives shall publicly hear any person or per- 
sons desiring to bring to their attention such highway matters as such person or 


persons may deem wise, in each of said geographic areas of the State. 


The Commission shall formulate general policies and make such rules and regu- 
lations as it may deem necessary, governing the construction, improvement and 
maintenance of the roads and highways of the State, with due regard to farm-to- 
market roads and school bus routes. It is the intent and purpose of this section 


that there shall be maintained and developed a state-wide system of roads and 
highways commensurate with the needs of the State as a whole and not to sacri- 
fice the general state-wide interest to the purely local desires of any particular 
area. (1933, ¢; 172784230 93746.:297,.s, 11941 ne Sees: 1; 1945, c. 895; 1953, 
Chl S39 195757, 5. nsel Ole cera?) sg. 1.) 


Editor’s Note.— 

The 1961 amendment rewrote this sec- 
tion. 

The State Highway Commission is a 
State agency or instrumentality, and as 
such exercises various governmental func- 
tions, including that of supervising the con- 
struction and maintenance of State and 
county public roads. C. C. T. Equipment 
Co. v. Hertz Corp., 256 N. C. Pare, IB IBY {Sh 
E. (2d) 802 (1962). 

The State Highway Commission is the 
State agency created for the purpose of 
constructing and maintaining the public 


highways. Smith v. State Highway 
Comm., 257 N. C. 410, 126 S. E. (2d) 
87 (1962). 


Liability for Negligence of Employees. 
—Prior to the enactment of the Tort 
Claims Act the Highway Commission, as 
an agency or instrumentality of the State, 
enjoyed immunity to liability for injury or 
loss caused by the negligence of its em- 
ployees. Even so, then as now, an em- 
ployee of such agency was personally lia- 
ble for his own actionable negligence. 
Wirth v. Bracey, 258 N. C. 505, 128 S. E. 
(2d) 810 (1963). 


§ 136-2. Headquarters; meetings; minutes. — The headquarters and 
main office of the said Commission shall be located in Raleigh, and the Com- 
mission shall meet once in each sixty days at such regular meeting time as the 
Commission by rule may provide and at any place within the State as the Com- 
mission may provide and as is provided in G. S. 136-1, and may hold special 
meetings at any time or place within the State at the call of the chairman, or the 
Governor, or any three members of the Commission. 


The Governor and the State Treasurer shall be privileged to attend any and 
all meetings of said Commission in an advisory capacity, but they shall not have 
the authority to vote upon any question before said Commission. The Commission 
shall keep minutes of all its meetings, which shall at all times be open to public 
inspection. (1933, c. 172, s. 2; 1937, c. 2975183 bp 959y c.21191)) 

Editor’s Note. — The 1959 amendment 
rewrote the first paragraph, 


§ 136-4. Director of Highways.—There shall be a Director of High- 
ways, who shall be a career official and the administrative officer of the State 
Highway Commission. On July 1, 1961, and every four years thereafter, the 
State Highway Commission shall appoint, subject to the approval of the Gov- 
ernor, the Director of Highways to serve for a four-year term. In case of death, 
resignation, or removal from office of the Director, his successor shall be ap- 
pointed by the State Highway Commission, subject to the approval of the Gov- 
ernor, to serve the unexpired term. Subject to the approval of the Governor, the 
Director may be removed from office by the State Highway Commission for 
cause. The Director shall be paid a salary fixed by the Governor, subject to the 
approval of the Advisory Budget Commission. 


Except as hereinafter provided, the Director shall, in accordance with the 
State Personnel Act, and with the approval of the State Highway Commission, 
appoint all subordinate officers and employees of the Highway Department, and 
they shall perform duties and have responsibilities as the Director may assign 
them. 
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The Director shall have such powers and perform such duties as the State 
Highway Commission shall prescribe. (1921, c. 2, ss. 5, 6; C. S., s. 3846(g); 
Psa / 2801751957; 6.605; 89 241961 c. 232,.5. 27) 

Editor’s Note.— “Personnel Act” in line two of the second 

The 1961 amendment substituted “ad- paragraph the words “and with the ap- 
ministrative” for “chief executive’ in line proval of the State Highway Commis- 
two and rewrote the second sentence of sion.” 
the first paragraph. It also inserted after 


§ 136-4.1. Controller.—There shall be a Controller, who shall be the 
financial officer of the Highway Department. On July 1, 1961, and every four 
years thereafter, the State Highway Commission shall appoint, subject to the 
approval of the Governor, the Controller to serve for a four-year term. In case 
of death, resignation, or removal from office of the Controller, his successor 
shall be appointed by the State Highway Commission, subject to the approval of 
the Governor, to serve the unexpired term. Subject to the approval of the Gov- 
ernor, the Controller may be removed from office by the State Highway Com- 
mission for cause. The Controller shall be paid a salary fixed by the Governor, 
subject to the approval of the Advisory Budget Commission. 

The Controller shall, under the direction of the Director of Highways, and 
in accordance with the requirements of the Executive Budget Act, develop 
formalized procedures, budgets, internal audits, systems, and reports covering 
all financial phases of highway activity. 

The Controller shall give a bond, to be fixed and approved by the Governor, 
conditioned upon the faithful discharge of the duties of his office and upon the 
proper accounting of all public funds coming into his possession or under his 
control. The premium on the bond shall be paid from the Highway Fund. (1957, 
Cuomo 1961,.¢; 232, S. 3.) 

Editor’s Note. — The 1961 amendment Governor, and his salary was fixed by the 
rewrote the first paragraph. Formerly the Director subject to the approval of the 
Controller was appointed by the Director Governor and the Advisory Budget Com- 
of Highways, subject to the approval of mission. 
the State Highway Commission and the 


§ 136-4.3. Director of Secondary Roads.—There shall be a Director 
of Secondary Roads who shall be appointed by the State Highway Commission, 
subject to the approval of the Governor, and he may be removed at any time by 
the State Highway Commission with the approval of the Governor. The Director 
of Secondary Roads shall be paid a salary fixed by the Governor, subject to the 
approval of the Advisory Budget Commission. 

The Director of Secondary Roads shall, in consultation with the commissioner 
assigned to the geographic area, prepare annual plans for each county providing 
for maintenance and construction of the secondary roads. In developing the plan, 
he shall follow the procedures set forth in § 136-61. (1961, ¢. 232, s. 4.) 


ARTICLE 2. 
Powers and Duties of Commission. 


§ 1386-17. Seal; rules and regulations. 


The separation of the lanes of a relo- cise of the police power vested in it by 
cated highway for northbound traffic from this article. Barnes v. North Carolina 
the lanes thereof for southbound traffic State Highway Comm., 257 N. C. 507, 126 
was and is a valid traffic regulation adopted S. E. (2d) 732 (1962). 
by the Highway Commission in the exer- 


§ 136-18. Powers of Commission. 
(3) To provide for such road materials as may be necessary to carry on 
the work of the State Highway Commission, either by gift, purchase, 
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or condemnation: Provided, that when any person, firm or corpora- 
tion owning a deposit of sand, gravel or other material, necessary, 
for the construction of the system of State highways provided herein, 
has entered into a contract to furnish the Commission any of such 
material, at a price to be fixed by said Commission, thereafter the 
Commission shall have the right to condemn the necessary right of 
way under the provisions of artiele 9 of chapter 136, to connect said 
deposit with any part of the system of State highways or public car- 
rier, provided that easements to material deposits, condemned un- 
der this article shall not become a public road and the condemned 
easement shall be returned to the owner as soon as the deposits are 
exhausted or abandoned by the State Highway Commission. 


(20) “The State Highway Commission is hereby authorized to maintain and 
keep in repair a suitable way of ingress and egress to all public or 
church cemeteries or burial grounds in the State notwithstanding the 
fact that said road is not a part of the State maintained system of 
roads. For the purpose of this subdivision a public or church ceme- 
tery or burial ground shall be defined as a cemetery or burial ground 
in which there are buried or permitted to be buried deceased per- 
sons of the community in which said cemetery or burial ground is 
located, but shall not mean a privately owned cemetery operated for 


profit or family burial plots. 


(21) The State Highway Commission is hereby authorized and directed to 
remove all dead animals from the traveled portion and rights-of-way 
of all primary and secondary roads and to dispose of such animals by 
burial or otherwise. (1921, c. 2, s. 10; 1923, c. 160, s. | OPK ohh 2 
C. 31, 8} 3046( 7) 71929, c. 138, sf; 1031) ce 145. s58 21 253 194g 
1725 Col P ees 1935e8c, 213 seem O 193 eC o/ eee 
GC. 407 soso 14 oc, 47" 621755 00 Lona 410; 1945, c. 842; 
LOSING. o/es ahd, 0.437 1957, c.09. Site sao ae 9; 1959, c. 


DIAS lO pseccarZ,6) 155, ) 


Editor’s Note.— 

The 1959 amendment added subdivision 
(20). 

The first 1963 amendment added subdi- 
vision (21). 

The second 1963 amendment substituted 
“article 9 of chapter 136” for “chapter 
forty” in the first proviso in subdivision 
(3) and added the second proviso to that 
subdivision. 


As only subdivisions (3), (20) and (21) 
were affected by the amendments, the rest 
of the section is not set out. 

Powers of Commission Are Incidental 
etc.— 

In accord with original. See C. C. T. 
Equipment Co. v. Hertz Corp., 256 N. C. 
277, 123 S. E. (2d) 802 (1962). 

Powers Implied from General Authority 
Given and Duty Imposed.— Where a course 
of action is reasonably necessary for the 
effective prosecution of the Commission’s 
obligation to supervise the construction, 
repair and maintenance of public high- 
ways, the power to take such action must 
be implied from the general authority 


? 
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given and the duty imposed. C. C. 
Equipment Co. v. Hertz Corp., 256 N. 
277, 123 S. E. (2d) 802 (1962). 

Liability of Contractor Constructing 
Road under Contract with State Highway 
Commission.—One who contracts with a 
public body for the performance of public 
work is entitled to share the immunity of 
the public body from liability for incidental 
injuries necessarily involved in the per- 
formance of the contract, where he is not 
guilty of negligence. Gilliam v. Propst 
Constr. Co., 256 N. C. 197, 123 S. E. (2d) 
504 (1962). 

Defendant contractor owed plaintiff no 
duty to warn the public that a road con- 
structed in accordance with the Commis- 
sion’s plans could not be used at a speed 
in excess of 25 m.p.h., when the Highway 
Commission had accepted the work by di- 
recting that the road be opened for traf- 
fic posting such signs thereon as it deemed 
proper. Gilliam v. Propst Constr. Co., 256 
AGH 97) 1230S, my (2d) 504 (1962). 

Tort liability cannot be imposed on a 
contractor who constructs a road conform- 


an 
oe 
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ing to plans and specifications prepared by Constr. Co., 256 N. C. 197, 123 S. E. (2d) 
the Highway Commission merely because 504 (1962). 

such road cannot be safely used at a speed Cited in Smith v. State Highway Comm., 
in excess of 25 m.p.h. Gilliam v. Propst 257 N. C. 410, 126 S. E. (2d) 87 (1962). 


§ 136-19. Acquirement of land and deposits of materials; condem- 
nation proceedings; federal parkways. — The State Highway Commission 
is vested with the power to acquire either in the nature of an appropriate ease- 
ment or in fee simple such rights of way and title to such land, gravel, gravel 
beds or bars, sand, sand beds or bars, rock, stone, boulders, quarries, or quarry 
beds, lime or other earth or mineral deposits or formations, and such stand- 
ing timber as it may deem necessary and suitable for road construction, main- 
tenance, and repair, and the necessary approaches and ways through, and a suff- 
cient amount of land surrounding and adjacent thereto, as it may determine to 
enable it to properly prosecute the work, either by purchase, donation, or con- 
demnation, in the manner hereinafter set out. If any parcel is acquired in fee 
simple as authorized by this section and the Commission later determines that 
the parcel is not needed for highway purposes, first consideration shall be given 
to any offer to repurchase made by the owner from whom said parcel was ac- 
quired or the heirs or assigns of such owner. The Commission is also vested with 
the power to acquire such additional land alongside of the rights of way or roads 
as in its opinion may be necessary and proper for the protection of the roads 
and roadways, and such additional area as may be necessary as by it determined 
for approaches to and from such material and other requisite area as may be 
desired by it for working purposes. The Commission may, in its discretion, 
with the consent of the landowner, acquire in fee simple an entire lot, block or 
tract of land, if by so doing, the interests of the public will be best served, even 
though said entire lot, block or tract is not immediately needed for right of way 
purposes. 

Whenever the Commission and the owner or owners of the lands, materials, 
and timber required by the Commission to carry on the work as herein pro- 
vided for, are unable to agree as to the price thereof, the Commission is hereby 
vested with the power to condemn the lands, materials, and timber and in so 
doing the ways, means, methods, and procedure of article 9 of this chapter shall 
be used by it exclusively. 

The State Highway Commission shall have the same authority, under the 
same provisions of law hereinbefore provided for construction of State highways, 
for the acquirement of all rights of way and easements necessary to comply with 
the rules and regulations of the United States government for the construction 
of federal parkways and entrance roads to federal parks in the State of North 
Carolina. The acquirement of a total of one hundred and twenty-five acres per 
mile of said parkways, including roadway and recreational and scenic areas on 
either side thereof, shall be deemed a reasonable area for said purpose. The right 
of way acquired or appropriated may, at the option of the Commission, be a fee 
simple title, and the nature and extent of the right of way and easements so ac- 
quired or appropriated shall be designated upon a map showing the location across 
each county, and, when adopted by the Commission, shall be filed with the reg- 
ister of deeds in each county, and, upon the filing of said map, such title shall 
vest in the State Highway Commission. The said Commission is hereby author- 
ized to convey such title so acquired to the United States government, or its ap- 
propriate agency, free and clear of all claims for compensation. All compensa- 
tion contracted to be paid or legally assessed shall be a valid claim against the 
State Highway Commission, payable out of the construction fund of said Com- 
mission. 

The action of the State Highway Commission heretofore taken in the acquire- 
ment of areas for the Blue Ridge Parkway in accordance with the rules and regu- 
lations of the United States government is hereby ratified and approved and de- 
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clared to be a reasonable exercise of the discretion vested in the said Commission 
in furtherance of the public interest. 


When areas have been tentatively designated by the United States government 
to be included within a parkway, but the final survey necessary for the filing of 
maps as provided in this section has not yet been made, no person shall cut or 
remove any timber from said areas pending the filing of said maps after receiv- 
ing notice from the State Highway Commission that such area is under investi- 
gation ; and any property owner who suffers loss by reason of the restraint upon 
his right to use the said timber pending such investigation shall be entitled to 
recover compensation from the State Highway Commission for the temporary 
appropriation of his property, in the event the same is not finally included with- 
in the appropriated area, and the provisions of this section may be enforced un- 
der the same law now applicable for the adjustment of compensation in the ac- 
quirement of rights of way on other property by the State Highway Commis- 
siort,' (1921, ¢. 2,'s..225:1923, c. 160)s. 6; C2S4's73846(bb); 1931e.145, 5°23 - 
1933, e2 172, sh. 17 (AOS b REN 271937, 'c.42 5719402 ci 115e 1953 ee 2174) 1957 


Gos: 11 5'1959,icn1025 sel ce 1 1271128 5:1963507638.) 


Editor’s Note.— 

The first 1959 amendment deleted the 
former second, third and fourth para- 
graphs and inserted in lieu thereof the 
present second paragraph. 

The second 1959 amendment inserted, 
beginning in line two, the phrase “either 
in the nature of an appropriate easement 
or in fee simple.” It also added the second 
sentence. 

The third 1959 amendment added the 
last sentence of the first paragraph. 

The 1963 amendment inserted ‘and en- 
trance roads to federal parks” near the 
end of the first sentence of the third 
paragraph. 

For case law survey on eminent domain, 
see 41 N. C. Law Rev. 471. 

A number of the cases cited below were 
decided under this section as it stood prior 
to the first 1959 amendment, when the 
power to condemn was exercised pursuant 
to the provisions of chapter 40 rather than 
the provisions of article 9 of this chapter. 

Special Proceeding by Commission Not 
Required. — The Highway Commission is 
not required to bring a special proceeding 
against the owner for the condemnation of 
private property prior to taking it, but may 
actually take the property and appropriate 
it to public use. When this is done the 
property owner is entitled to just compen- 
sation, but he must pursue the prescribed 
remedy. Williams v. North Carolina State 
Highway Comm., 252 N. C. 772, 114 S. E. 
(2d) 782 (1960). 

Registering Maps, etc.— 

Title passes from the private owner to 
North Carolina when the map is filed, but 
the acquisition or appropriation must be by 
other acts under the general laws for the 
procurement of lands for State highways, 
and under the laws of North Carolina, acts 
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or conduct cannot be a taking of property 
unless reasonably calculated to give notice 
to the owner of the appropriation of his 
property. Martin v. United States, 270 F. 
(2d) 65 (1959). 

Commission Not Subject to Suit Except 
as Provided by Law.— 

In accord with original. See Williams v. 
North Carolina State Highway @omm., 252 
N. C. 772, 114 S. E. (2d) 782 (1960). 


Special Proceeding, etc.— 

In accord with original. See Jacobs v. 
State Highway Comm., 254 N. C. 200, 118 
S. E. (2d) 416 (1961). But see now aarti- 
cle 9 of this chapter. 


Liability of Contractor.— 

In accord with original. See Guilford 
Realty & Ins. Co. v. Blythe Bros. Co., 260 
N. C. 69, 131 S. E. (2d) 900 (1963). 


Rule of Damages for Property Taken.— 

Where only a part of a tract »f land is 
appropriated for highway purposes, the 
measure of damages in such proceeding is 
the difference between the fair market 
value of the entire tract immediately be- 
fore the taking and the fair market value 
of what is left immediately after the tak- 
ing. The items going to make up this 
difference embrace compensation for the 
part taken and compensation for injury to 
the remaining portion, which is to be off- 
set under the terms of the controlling 
statute by any general and special benefits 
resulting to the landowner from the utili- 
zation of the property taken for a high- 
way. Robinson vy. State Highway Comm., 
249 N. C. 120, 105 S. E. (2d) 287 (1958); 
Barnes v. North Carolina State Highway 
Comm., 250 N. C. 378, 109 S. E. (2d) 219 
(1959); Barnes v. North Carolina State 
Highway Comm., 257 N. C. 507, 126 S. E 
(2d) 732 (1962). 
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Measure of Damages, etc.— 

Price paid at voluntary sales of land 
similar to condemnee’s land at or about 
the time of taking is admissible as inde- 
pendent evidence of value of land taken. 
Barnes v. North Carolina State Highway 
Comm., 250 N. C. 378, 109 S. E. (2d) 219 
(1959). 

In estimating its value, all of the capa- 
bilities of the property, and all of the uses 
to which it may be applied or for which 
it is adapted, which affect its value in the 
market, are to be considered, and not 
merely the condition it is in at the time 
and the use to which it is then applied by 
the owner. Williams v. State Highway 
Comm., 252 N. C. 514, 114 Seb. (2d) 340 
(1960). 

Rental Value——When rental property is 
condemned the owner may not recover for 
lost rents, but rental value of property is 
competent upon the question of the fair 
market value of the property at the time of 
the taking. Kirkman v. State Highway 
Comm., 257 N. C. 428, 126 S. E. (2d) 107 
(1962). 

Evidence of Market Value of Remaining 
Land.— 

In accord with original. See Barnes v. 
North Carolina State Highway Comm., 250 
N. C. 378, 109 S. E. (2d) 219 (1959). 

Elements of Damage.— 

In accord with 1st paragraph in original. 
See Williams v. State Highway Comm., 252 
No 814, 114, S. B..(2d) 340-( 1960). 

When the taking renders the remaining 
land unfit or less valuable for any use to 
which it is adapted, that fact is a proper 
item to be considered in determining 
whether the taking has diminished the 
value of the land itself. Kirkman v. State 
Highway Comm., 257 N. C. 428, 126 S. E. 
(2d) 107 (1962). 

Loss of profits or injury to a growing 
business conducted on property or con- 
nected therewith are not elements of re- 
coverable damages in an award for the 
taking under the power of eminent domain. 
Kirkman v. State Highway Comm., 257 N. 
C. 428, 126 S. E. (2d) 107 (1962). 


Offsets Allowed.— 

In accord with 1st paragraph in original. 
See Taylor Co. v. North Carolina State 
Highway & Public Works Comm., 250 N. 
C. 533, 109 S. E. (2d) 248 (1959). 

Benefits to Independent Tract May Not 
Be Offset—When the State takes a part 
or all of a tract of land for highway pur- 
poses, it is not entitled to offset against 
damages the benefits to other separate and 
independent parcel or parcels belonging to 
the landowner whose land was_ taken. 
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Barnes v. North Carolina State Highway 
Comm., 250 N. C. 378, 109 S. E. (2d) 219 
(1959) 

When Tract Independent.—Although ad- 
jacent tract was separated from the taken 
property by an easement and zoned dif- 
ferently, evidence of benefit to that tract 
was competent to offset damage to prop- 
erty taken. Barnes v. North Carolina 
State Highway Comm., 250 N. C. 378, 109 
S. E. (2d) 219 (1959). 

Date of Taking.—Petitioner, electing to 
try his case on the theory that the date of 
taking was a particular date, will not be 
allowed to appeal the judgment awarded on 
the grounds that the “taking” has actually 
occurred on a later date when the value of 
the property has increased. Taylor Co. v. 
North Carolina State Highway & Public 
Works Comm., 250 N. C. 533, 109 S. E. 
(2d) 243 (1959). 

Undeveloped Property May Not Be 
Valued on a Per Lot Basis.—It is proper 
to show that a particular tract of land is 
suitable and available for division into lots 
and is valuable for that purpose, but it is 
not proper to show the number and value 
of lots as separated parcels in an imaginary 
subdivision thereof. In other words, it 1s 
not proper for the jury in these cases to 
consider an undeveloped tract of land as 
though a subdivision thereon is an ac- 
complished fact. Such undeveloped prop- 
erty may not be valued on per lot basis. 
The cost factor is too speculative. Barnes 
v. North Carolina State Highway Comm., 
250 N. C. 378, 109 S. E. (2d) 219 (1959). 

Commission May Condemn Right of Ac- 
cess to Public Highway.—The State High- 
way Commission has statutory authority to 
exercise the power of eminent domain to 
condemn or severely curtail an abutting 
landowner’s right of access to a _ public 
highway adjacent to his property, for the 
construction or reconstruction, mainte- 
nance and repair, of a limited-access high- 
way, upon the payment of just compensa- 
tion. Williams v. North Carolina State 
Highway Comm., 252 N. C. 772, 114 S$. E. 
(2d) 782 (1960), quoting Hedrick v. Gra- 
ham, 245 N. C. 249, 96 S. E. (2d) 129 
(1957). 

Notwithstanding Contract. — Where a 
right-of-way agreement gave plaintiffs a 
right of access at a particular spot to the 
highway to be constructed on the right of 
way, the Highway Commission’s refusal 
to allow plaintiffs to enter upon the high- 
way at the point of the easement consti- 
tuted a taking or appropriation of private 
property for which an adequate statutory 
remedy in the nature of a special proceed- 
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ing is provided, so that plaintiffs’ complaint 
stating a civil action for breach of the 
agreement was demurrable. Williams v. 
North Carolina State Highway Comm., 252 
N. C. 772; 114 8. E. (2d) 782 (1960). 

Remaining Land Left with Direct Ac- 
cess to Only One Lane of Divided High- 
way.—In determining the injury, if any, to 
the remaining portion of the owner’s land, 
he is not entitled to compensation for dim- 
inution in the value thereof caused by the 
fact after a divided highway is built he has 
direct access therefrom only to the lanes 
of the relocated highway reserved exclu- 
sively for southbound traffic and only 
southbound traffic has direct access there- 
to. Barnes y. North Carolina State High- 
way Comm., 257 N. C. 507, 126 S. E. (2d) 
732 (1962). 

Interest. — In a proceeding under this 
section to recover just compensation for 
the taking of private property for high- 
way purposes, petitioners are entitled, as 
a matter of strict legal right, to have the 
jury award them, in addition to the sum 
the jury finds to be the fair market value 
of the property on the taking date, inter- 
est on such sum at the rate of 6 per cent 
from the date petitioners were physically 
dispossessed to the date of verdict, as an 
element of just compensation guaranteed 
by N. C. Const., art. 1, § 17 and the Four- 
teenth Amendment to the United States 
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Constitution. DeBruhl v. State Highway 
& Public Works Comm., 247 N. C. 671, 
102 S. E. (2d) 229 (1958). 

Instruction Held Not Prejudicial. — An 
instruction to the effect that the market 
value of property taken by eminent do- 
main should be measured by what the 
property would bring in voluntary sale by 
one who desires, but is not obliged, to sell 
and is bought by one who is under no 
necessity of buying, will not be held prej- 
udicial for failure to charge that the buyer 
must be one desiring to buy, when it ap- 
pears from the entire charge, construed 
contextually, that the jury could not have 
been misled but must have understood 
that the market value was to be deter- 
mined by what the property would bring 
by a willing seller, not required to sell, 
to a wanting buyer, not required to 
buy. Taylor Co. v. North Carolina State 
Highway & Public Works Comm., 250 N. 
C. 533, 109 S. E. (2d) 243 (1959). 

Instructions as to Damages Held Error. 
—See Robinson v. State Highway Comm., 
249 N. C. 120, 105 S. E. (2d) 287 (1958). 

Cited in Zourzoukis v. State Highway 
Comm., 252 N. C. 149, 113 S. E. (2d) 269 
(1960); Ferrell v. North Carolina State 
Highway Comm., 252 N. C. 830, 115 S. E. 
(2d) 34 (1960); State Highway Comm. v. 
Kenam Oil Co,4260: NC, 131) 1315.58. 
(2d) 665 (1963). 


§ 136-20. Elimination or safeguarding of grade crossings and in- 


adequate underpasses or overpasses.—(a) Whenever any road or street 
forming a link in or a part of the State highway system, whether under con- 
struction or heretofore or hereafter constructed, shall cross or intersect any rail- 
road at the same level or grade, or by an underpass or overpass, and in the opin- 
ion of the chairman of the State Highway Commission such crossing is dangerous 
to the traveling public, or unreasonably interferes with or impedes traffic on 
said State highway, the Commission shall issue notice requiring the person or 
company operating such railroad to appear before the Commission, at its office 
in Raleigh, upon a day named, which shall not be less than ten days or more 
than twenty days from the date of said notice, and show cause, if any it has, why 
such railroad company shall not be required to alter such crossing in such way 
as to remove such dangerous condition and to make such changes and improve- 
ments thereat as will safeguard and secure the safety and convenience of the 
traveling public thereafter. Such notice shall be served on such railroad com- 
pany as is now provided by law for the service of summons on domestic corpo- 
rations, and officers serving such notice shall receive the same fees as now pro- 
vided by law for the service of such summons. 

(b) Upon the day named, the Commission shall hear said matter and shall de- 
termine whether such crossing is dangerous to public safety, or unreasonably in- 
terferes with traffic thereon. If it shall determine that said crossing is, or upon 
the completion of such highway will be, dangerous to public safety and its elimi- 
nation or safeguarding is necessary for the proper protection of the traffic on 
said State highway, the Commission shall thereupon order the construction of 
an adequate underpass or overpass at said crossing or it may in its discretion or- 
der said railroad company to install and maintain gates, alarm signals or other 
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approved safety devices if and when in the opinion of said Commission upon the 
hearing as aforesaid the public safety and convenience will be secured thereby, 
And said order shall specify that the cost of construction of such underpass 
or overpass or the installation of such safety device shall be allocated between 
the railroad company and the Commission in the same ratio as the net benefits 
received by such railroad company from the project bear to the net benefits ac- 
cruing to the public using the highway, and in no case shall the net benefit to 
any railroad company or companies be deemed to be more than ten per cent 
(10%) of the total benefits resulting from the project. The Highway Commis- 
sion shall be responsible for determining the proportion of the benefits derived 
by the railroad company from the project, and shall fix standards for the de- 
termining of said benefits which shall be consistent with the standards adopted 
for similar purposes by the United States Bureau of Public Roads under the 
Federal-Aid-Highway Act of 1944. 

(c) Upon the filing and issuance of the order as hereinbefore provided for 
requiring the construction of any underpass or overpass or the installation and 
maintenance of gates, alarm signals or other safety devices at any crossing up- 
on the State highway system, it shall be the duty of the railroad company op- 
erating the railroad with which said public road or street intersects or crosses 
to construct such underpass or overpass or to install and maintain such safety 
device as may be required in said order. The work may be done and material fur- 
nished either by the railroad company or the Commission, as may be agreed up- 
on, and the cost thereof shall be allocated and borne as set out in subsection (b) 
hereof. If the work is done and material furnished by the railroad company, an 
itemized statement of the total amount expended therefor shall, at the completion 
of the work, be furnished the Commission, and the Commission shall pay such 
amount to the railroad company as may be shown on such statement after de- 
ducting the amount for which the railroad company is responsible; and if the 
work is done by the Commission, an itemized statement of the total amount ex- 
pended shall be furnished to the railroad company, and the railroad company 
shall pay to the Commission such part thereof as the railroad company may be 
responsible for as herein provided; such payment by the railroad company shall 
be under such rules and regulations and by such methods as the Commission 
may provide. 

(d) Within sixty days after the issuance of the order for construction of an 
underpass or overpass or the installation of other safety device as herein pro- 
vided for, the railroad company against which such order is issued shall sub- 
mit to the Commission plans for such construction or installation, and within 
ten days thereafter said Commission, through its chairman, shall notify such 
railroad company of its approval of said plan or of such changes and amend- 
ments thereto as to it shall seem advisable. If such plans are not submitted to 
the Commission by said railroad company within sixty days as aforesaid, the 
chairman of the Commission shall have plans prepared and submit them to the 
railroad company. The railroad company shall within ten days notify the chair- 
man of its approval of the said plans or shall have the right within such ten days 
to suggest such changes and amendments in the plans so submitted by the chair- 
man of the Commission as to it shall seem advisable. The plans so prepared 
and finally approved by the chairman of the Commission shall have the same 
force and effect, and said railroad company shall be charged with like liability, 
and said underpass or overpass shall be constructed or such safety device in- 
stalled in accordance therewith, as if said plans had been originally prepared and 
submitted by said railroad company. If said railroad company shall fail or neg- 
lect to begin or complete the construction of said underpass or overpass, or the 
installation of such safety device, as required by the order of the Commission, 
said Commission is authorized and directed to prepare the necessary plans there- 
for, which plans shall have the same force and effect, and shall fix said railroad 
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company with like liability, as if said plans had been originally prepared and sub- 
mitted by said railroad company, and the Commission shall proceed to consiruct 
said underpass or overpass or install such safety device in accordance therewith. 
An accurate account of the cost of said construction or installation shall be kept 
by the Commission and upon the completion of such work a statement of that 
portion thereof chargeable to such railroad company as set out in the order of 
the Commission shall be rendered said railroad company. Upon the failure or 
refusal of said company to pay the bill so rendered, the Commission shall re- 
cover the amount thereof by suit therefor against said company in the Superior 
Court of Wake County: Provided, that the payment by such railroad company 
of said proportionate part may be made under such rules and regulations and by 
such methods as the Commission may provide. If the Commission shall under- 
take to do the work, it shall not obstruct or impair the operation of the railroad 
and shall keep the roadbed and track safe for the operation of trains at every 
stage of work. If said railroad company shall construct such underpass or 
overpass or shall install such safety devices in accordance with the order of the 
Commission, the proportionate share of the cost thereof as set out in subsection 
(b) hereof shall upon the completion of said work be paid to the railroad com- 
pany by the Commission. The Commission may inspect and check the expendi- 
tures for such construction or installation so made by the railroad company and 
an accurate account of the cost thereof shall upon the completion of said work 
be submitted to the Commission by the railroad company. If the Commission 
shall neglect or refuse to pay that portion of the cost of said construction or 
installation chargeable to it, the railroad company shall recover the amount there- 
of by suit therefor against the Commission in the Superior Court of Wake 
County. 

(e) If any railroad company so ordered by the Commission to construct an 
underpass or overpass or to install safety devices at grade crossings as herein- 
before provided for shall fail or refuse to comply with the order of the Commis- 
sion requiring such construction or installation, said railroad company shall he 
guilty of a misdemeanor and shall be fined not less than fifty nor more than one 
hundred dollars in the discretion of the court for each day such failure or re- 
fusal shall continue, each said day to constitute a separate offense. 

({) The jurisdiction over and control of said grade crossings and safety de- 
vices upon the State highway system herein given the Commission shall be ex- 
clusive. 

(g) From any order or decision so made by the Commission the railroad 
company may appeal to the superior court of the county wherein is located the 
crossing affected by said order. Such appeal shall not defer or delay the con- 
struction of such underpass or overpass or the installation of such safety device 
as required by the order of the Commission, but the railroad company shall pro- 
ceed to comply with such order in accordance with its terms. The action of the 
railroad company in complying with and carrying out such order pending said 
appeal shall not prejudice or affect the right or remedies of such railroad com- 
pany on such appeal. Upon such appeal the court shall determine only whether 
the order of the Commission for such construction or installation is unreasona- 
ble and unnecessary for the protection of the traveling public and the apportion- 
ment of the cost to the extent hereinafter provided in this subsection, and if upon 
the hearing of said appeal it shall be determined that said order was unnecessary 
for the protection of the traveling public, the Commission shall bear the total cost 
of the construction of such underpass or overpass or the installation of such 
safety device. In the event the decision on appeal should be that the construction 
or installation was necessary but the cost or apportionment thereof unreasonable, 
then the railroad company shall bear its proportion as provided in this section of 
such cost as may be determined on appeal to have been reasonable to meet the 
necessity of the case. Upon said appeal from an order of the Commission, the 
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burden of proof shall be upon the railroad company, and if it shall not be found 
and determined upon said appeal that said order was unreasonable or unnecessary 
for the protection of the traveling public at said crossing, then such railroad com- 
pany shall bear its proportion of the cost of such construction or installation in 


accordance with this section. 


(h) The Highway Commission shall pay the cost of maintenance of all over- 
passes and the railroad company shall pay the cost of maintenance of all under- 
passes constructed in accordance with this section. The cost of maintenance of 
safety devices at all intersections of any railroad company and any street or 
road forming a link in or a part of the State Highway System which have been 
constructed prior to July 1, 1959 or which shall be constructed thereafter shall 
be borne fifty per cent (50%) by the railroad company and fifty per cent (50% ) 
by the Highway Commission. The maintenance of said overpasses and under- 
passes shall be performed by the railroad company or the Highway Commis- 
sion as may be agreed upon and reimbursement for the cost thereof, in accord- 
ance with this section, shall be made annually. The maintenance of such safety 
devices shall be performed by the railroad company and reimbursement for 
the cost thereof, in accordance with this section, shall be made annually by the 
Highway Commission. (1921, c. 2, s. 19; 1923, ¢. 160) 5 'S4. diss Seon tapeys Say OOAOK VDE 
1925 cc. 27713-1929, c:.745.1933,.¢472, 8.175 1957,.c; 65, 9: 11;,1959, c.. 1216.) 


Editor’s Note.— 

The 1959 amendment rewrote the third 
sentence and added the fourth sentence of 
subsection (b). It rewrote the second 
sentence of subsection (c) and omitted 
the former third sentence thereof. It re- 
wrote the third sentence from the end of 
subsection (d) and the fifth sentence of 
subsection (g). The amendment also 
added subsection (h). 

For note on railroads’ liability at dan- 


§ 136-25. Repair of road detour. 


Section Lays Duty on Both State High- 
way Commission and Contractor.—This 
section made it the duty of both the State 
Highway Commission and the contractors, 
when the public highways of the State are 
being improved and constructed, to select, 
lay out, maintain and keep in as good re- 
pair as possible suitable detours by the 
most practical route. It is the further duty 
of both to place or cause to be placed ex- 
plicit directions to the traveling public. 
Reynolds v. J. C. Critcher, Inc., 256 N. C. 
309, 123 S. E. (2d) 738 (1962). 

Contractor Not Responsible for Defect 
in Road Not under His Supervision.—A 
highway contractor may not be held re- 


gerous highway crossings, see 41 N. C. 
Law Rev. 296. 

Erection of Signaling Devices.— 

For comment on Southern Ry. Co. v. 
Akers Motor Lines, 242 N. C. 676, 89 S. E. 
(2d) 392 (1955), noted under this catchline 
in the original, see 41 N. C. Law Rev. 296. 

Cited in Winston-Salem v. Southern 
Ry. Co., 248 N. C. 637, 105 S. E. (2d) 37 
(1958). 


sponsible for damages resulting from a de- 
fect or obstruction in a road not under his 
supervision. Reynolds v. J. C. Critcher, 
Tne; 1256 NioGs.309, 12325,0E. (2d)o%38 
(1962). 

Defect in State Highway onto Which 
Traffic Diverted by Contractor—A con- 
tractor working upon a highway, who has 
a right to and does divert traffic onto an- 
other State highway being maintained by 
the State Highway Commission, is not lia- 
ble for injuries received in accidents due to 
defects in said State highway. Reynolds v. 
J. C. Critcher, Inc., 256 N. C. 309, 123 S. 
E. (2d) 738 (1962). 


§ 136-26. Closing of State highways during construction; injury to 


barriers, warning signs, etc. 


Powers of Commission.—This_ section, 
together with the general powers of the 
Commission, authorized the Commission 
directly or by implication, in the prosecu- 
tion of the grading work, to direct and 
permit soil to be conveyed across a high- 
way, the dirt ramp to be placed on the 
highway for its protection from injury by 
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heavy equipment, the placing of warning 
signs along the highway, the stationing of 
flagmen at the ramp to stop traffic along 
the highway and close that portion of the 
road when in use by earth movers, and its 
grade inspector to give supervision and in- 
struction to the contractor and its employ- 
ees in carrying out the grading work. C. C. 
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T. Equipment Co. v. Hertz Corp., 256 N. 
(277,123 9..4,.(2d), 802 (1962). 

Public Travel May Be Temporarily Sus- 
pended.—Public travel on a street or other 
highway may be temporarily suspended 
for a necessary or proper purpose, as for 
example to permit repairs or reconstruc- 
ton Omen el a Equipment Coma Llertz 
Corp,,,.256 sNa Cr 2770123 Soman 22 S02 
(1962). 

Contractor Has Duty to Exercise Ordi- 
nary Care—When a contractor undertakes 
to perform work under contract with the 
State Highway Commission, the positive 
legal duty devolves on him to exercise 
ordinary care for the safety of the general 
public traveling over the road on which he 
is working. C. C. T. Equipment Co. v. 
Hertz Corp. 256 NaGaer7 loses, (2d) 
802 (1962). 

The contractor doing the work is there 
for a lawful purpose and is not obliged to 
stop the work every time a traveler drives 
along. But while the traveler assumes cer- 
tain risks, he is still a traveler on a public 
way, and the contractor still owes him due 
care, and is liable for injuries suffered by 
him as a result of negligence in the per- 
formance of the work. C. C. T. Equip- 
ment Cosa, HertzaCorp..256uNe. Cai277) 
123 S. E. (2d) 802 (1962). 

In Providing and Maintaining Warnings 
and Safeguards.—Contractors must exer- 
cise ordinary care in providing and main- 
taining reasonable warnings and safeguards 
against conditions existent at the time and 
place. C. C. T. Equipment Co. v. Hertz 
Corp; 2569N. ‘Caren, e1230SeEi(2d) 802 
(1962). 

Commission Cannot Impose Different 
Standard of Care—The Commission can- 
not by contract or by supervisory instruc- 
tions prescribe for contractors a different 
standard of care from that imposed by the 
common law in a given situation, as it af- 
fects third parties. But in its use of and 
authority over a highway, for purposes of 
construction, repair or maintenance, it may 
create circumstances which bring into play 
rules of conduct which would not apply if 
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such purposes were not involved. C. C. T. 
Equipment Co. v. Hertz Corp., 256 N. C. 
277, 123 S. E. (2d) 802 (1962). 

Sufficiency of Warning.—<Actual notice 
of every special obstruction or defect in a 
highway is not required to be given to a 
traveler nor need the vay be so barricaded 
as to preclude all possibility of injury, but 
it is sufficient if a plain warning of danger 
is given, and the traveler has notice or 
knowledge of facts sufficient to put him on 
inquiry. The test of the sufficiency of the 
warning is whether the means employed, 
whatever they may be, are reasonably suf- 
ficient for the purpose. C. C. T. Equip- 
ments Gomy. Tertz)iGorp. 2256 eN_. Gasores 
123 S. E. (2d) 802 (1962). 

Red Light or Red Flag.—A red light is 
recognized by common usage as a method 
of giving warning of danger during hours 
of darkness, and a driver seeing a red light 
ahead in the highway is required in the 
exercise of due care to heed its warning. 
The same is equally true of a red flag in 
daylight hours when properly displayed. C. 
C. T. Equipment Co. v. Hertz Corp., 256 
N. C. 277, 123 S. E. (2d) 802 (1962). 

Care Required of Traveler.—When ex- 
traordinary conditions exist on a highway 
by reason of construction or repair opera- 
tions, the motorist is required by law to 
take notice of them. The traveler’s care 
must be commensurate with the obvious 
danger. C. C. T. Equipment Co. v. Hertz 
Corp., 256 N. C. 277, 123 S. E. (2d) 802 
(1962). 

One who operates an automobile on a 
public highway which is under construc- 
tion or repair, or in use for such purposes, 
cannot assume that there are no obstruc- 
tions, defects or dangers ahead. In such 
instances it is the duty of the motorist, in 
the exercise of due care, to keep his vehicle 
under such control that it can be stopped 
within the distance within which a proper 
barrier or obstruction, or an obvious dan- 
ger can be seen. C. C. T. Equip.nent’ Co. 
v/' Hertz: Corp... 2560N.G) S77 219g css, 
(2d) 802 (1962). 


§ 136-28. Letting of contracts to bidders after advertisement; en- 
forcing claims against contractor by action on bond.—All contracts over 
five thousand dollars ($5,000.00) that the Commission may let for construction, 
or any other kinds of work necessary to carry out the provisions of this chapter, 
shall be let, after public advertising, under rules and regulations to be made and 
published by the State Highway Commission, to a responsible bidder, the right 
to reject any and all bids being reserved to the Commission; except that con- 
tracts for engineering or other kinds of professional or specialized services may 
be let after the taking and consideration of bids or proposals from not less than 
three responsible bidders without public advertisement. 

No action shall be brought upon any bond given by any contractor of the Com- 
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mission, by any laborer, materialman or other person until and after the comple- 
tion of the work contracted to be done by the said contractor. Any laborer, mate- 
rialman or other person having a claim against the said contractor and the bond 
given by such contractor, shall file a statement of the said claim with the con- 
tractor and with the surety upon his bond, and, in the event the surety is a cor- 
poration, with the general agent of such corporation, within the State of North 
Carolina, within six (6) months from the completion of the contract, and a fail- 
ure to file such claim within said time shall be a complete bar against any recov- 
ery on the bond of the contractor and the surety thereon. Only one suit or action 
may be brought upon the said bond and against the said surety, which suit 
or action shall be brought in one of the counties in which the work and labor 
was done and performed and not elsewhere. The procedure pointed out in § 
44-14 shall be followed. No surety shall be liable for more than the penalty of 
the bond. Any person entitled to bring an action shall have the right to require 
the Commission to furnish information as to when the contract is completed, and 
it shall be the duty of the Commission to give to any such person proper notice. 
If the full amount of the liability of the surety on said bond is insufficient to 
pay the said amount of all claims and demands, then, after paying the full amount 
due the Commission, the remainder shall be distributed pro rata among the claim- 
ants. Any claim of the Commission against the said bond and the surety thereon 
shall be preferred as against any cause of action in favor of any laborer, mate- 
rialman or other persons and shall constitute a first lien or claim aginst the said 
bond and the surety thereon. (1921, c. 2, s. 15; 1923, c. 160, s. 3; C. S., s. 
Saga reels, ce. 200820941 9337cai72,s. 17; 1957, c. 65, s. 11; c. 1194,'s. 1; 
1963; 025252) 


Editor’s Note.— 

The 1963 amendment substituted “five 
thousand dollars ($5,000.00)” for “one 
thousand dollars” near the beginning of the 
first paragraph. 

Surety Is Substitute for Lien—The Gen- 
eral Assembly has, by the enactment of § 
44-14 and this section, given to laborers 
and materialmen engaged in public con- 
struction a substantial equivalent to the 
lien given laborers and materialmen en- 
gaged in private construction. The surety 
on the bond is, for practical purposes, the 
substitute for the lien. American Bridge 
Division United States Steel Corp. v. 
Brinkley, 255 N. C. 162, 120 S. E. (2d) 
529 (1961). 

Commission Has Priority in Payments 
by Surety.—By the terms of this section 


the Highway Commission is entitled to 
priority in the monies to be paid by the 
surety company. After it has been paid, 
the balance should be paid to claimants 
who establish their claims. American 
Bridge Division United States Steel Corp. 
v. Brinkley, 255 N. C. 162, 120 S. E. (2d) 
529 (1961). 

Loss Held Covered by Bond. — In an 
action by a prime contractor on a road 
construction contract to recover on the 
bond of a subcontractor given pursuant to 
this section for sums that the former was 
required to pay for supplies furnished to 
the latter, who had become bankrupt, the 
prime contractor’s loss was held covered 
by the bond. Saint Paul Mercury Indem- 
nity Co. v. Wright Contr. Co., 250 F. (2d) 
758 (1958). 


§ 136-29. Adjustment of claims.—(a) Upon the completion of any con- 


tract for the construction of any State highway awarded by the State Highway 
Commission to any contractor, if the contractor fails to receive such settlement 
as he claims to be entitled to under his contract, he may, within sixty (60) days 
from the time of receiving his final estimate, submit to the Director of the State 
Highway Commission a written and verified claim for such amount as he deems 
himself entitled to under the said contract setting forth the facts upon which 
said claim is based. In addition, the claimant, either 1n person or through coun- 
sel, may appear before the Director of the State Highway Commission and 
present any additional facts and argument in support of his claim. Within ninety 
(90) days from the receipt of the said written claim the Director of the High- 
way Commission shall make an investigation of said claim and with the approval 
of the Highway Commission may allow all or any part or may deny said claim 
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and shall have the authority to reach a compromise agreement with the contrac- 
tor and shall notify the contractor in writing of his decision. 

(b) As to such portion of the claim as is denied by the Director of the State 
Highway Commission, the contractor may, within six (6) months from receipt 
of said decision, institute a civil action for such sum as he claims to be entitled 
to under said contract by the filing of a verified complaint and issuance of sum- 
mons in the Superior Court of Wake County or in the superior court of any 
county wherein the work under said contract was performed. The procedure shall 
be the same as in all civil actions except as herein and as hereinafter set out. 

(c) All issues of law and fact and every other issue shall be tried by the judge, 
without a jury; provided that the matter may be referred in the instances and in 
the manner provided for in article 20 of chapter 1 of the General Statutes. 

(d) The submission of the claim to the Director of the State Highway Com- 
mission within the time and as set out in subsection (a) of this section and the 
filing of an action in the superior court within the time as set out in subsection 
(b) of this section shall be a condition precedent to bringing such an action 
under this section and shall not be a statute of limitations. 


(e) The provisions of this section shall be deemed to enter into and form a 
part of every contract entered into between the State Highway Commission and 
any contractor, and no provision in said contracts shall be valid that is in conflict 


herewith. (1939, c. 318; 1947, c. 530; 1957, c. 65, s. 11; 1963, c. 667.) 


Editor’s Note.— 

The 1963 amendment rewrote this sec- 
tion. 

Superior Court Has Only Appellate Ju- 
risdiction.-When an award of a board of 
review constituted under this section is ap- 
pealed to the superior court, it has only 
appellate jurisdiction to review the award 


for errors of law. Ballenger Paving Co. v. 
North Carolina State Highway Comm., 
258 N. C. 691, 129 S. E. (2d) 245 (1963). 

The judge may not find additional facts 
or make an award himself. Ballenger Pav- 
ing Co. v. North Carolina State Highway 
Comm., 258 N. C. 691, 129 S. E. (2d) 245 
(1963). 


§ 136-30. Uniform guide and warning signs on highways. 


Cross Reference.—See note to § 136-32. 


§ 136-32. Other than official signs prohibited. 


Commission’s Determination Exclusive. 
—The Highway Commission’s determina- 
tion of what signs should be erected for 
the information of the traveling public 


was exclusive once it authorized the open- 
ing of a road for public use. Gilliam v. 
Propst. Const.) Cone 2 Oe Ne Galo momar 
E. (2d) 504 (1962). 


§ 136-32.2, Placing blinding, deceptive or distracting lights unlaw- 
ful.—(a) If any person, firm or corporation shall place or cause to be placed any 
lights, which are flashing, moving, rotating, intermittent or steady spotlights, in 
such a manner and place and of such intensity: 


(1) Which, by the use of flashing or blinding lights, blinds, tends to blind 
and effectively hampers the vision of the operator of any motor ve- 
hicle passing on a public highway ; or 

(2) Which involves red, green or amber lights or reflectorized material and 
which resembles traffic signal lights or traffic control signs; or 

(3) Which, by the use of lights, reasonably causes the operator of any mo- 
tor vehicle passing upon a public highway to mistakenly believe that 
there is approaching or situated in his lane of travel some other motor 
vehicle or obstacle, device or barricade, which would impede his travel- 


ing in such lane; 


{he or it] shal] be guilty of a misdemeanor and shall upon conviction be fined not 
more than fifty dollars ($50.00) or imprisoned not more than thirty (30) days or 


both. 


(b) Each ten (10) days during which a violation of the provisions of this sec- 
tion is continued after conviction therefor shall be deemed a separate offense. 
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(c) The provisions of this section shall not apply to any lights or lighting de- 
vices erected or maintained by the State Highway Commission or other properly 
constituted State or local authorities and intended to effect or implement traffic con- 
trol and safety. Nothing contained in this section shall be deemed to prohibit the 
otherwise reasonable use of lights or lighting devices for advertising or other law- 
ful purpose when the same do not fall within the provisions of subdivisions (1) 
through (3) of subsection (a) of this section. 

(d) The enforcement of this section shall be the specific responsibility and duty 
of the Department of Motor Vehicles by and through the State Highway Patrol in 
addition to all other law enforcement agencies and officers within this State; pro- 
vided, however, no warrant shall issue charging a violation of this section unless 
the violation has continued for ten (10) days after notice of the same has been 
given to the person, firm or corporation maintaining or owning such device or de- 
vices alleged to be in violation of this section. (1959, c. 560.) 

Editor’s Note.—In subsection (a), fol- The act inserting this section is effec- 
lowing subdivision (3), the words “he or tive as of Oct. 1, 1959. 
it” have been inserted in brackets, it ap- 
pearing that the legislature inadvertently 
omitted these words. 


§ 136-37: Repealed by Session Laws 1959, c. 687, s. 5. 


§ 136-41.1. Appropriation to municipalities; allocation of funds.— 
In addition to the amounts to be expended under the preceding section, there is 
hereby annually appropriated out of the State Highway and Public Works Fund 
a sum equal to the amount that was produced during the preceding fiscal year 
by %4 of one-cent tax on each gallon of motor fuel taxed by §§ 105-434 and 
105-435, to be allocated in cash on or before October first each year after March 
15, 1951, to the cities and towns of the State in accordance with the following 
formula: 

One-half of said fund shall be distributed among the several eligible munici- 
palities of the State in the percentage proportion that the population of each eli- 
gible municipality bears to the total population of all eligible municipalities as 
indicated by the latest certified federal decennial census, and one-half of said 
fund shall be distributed among the several eligible municipalities of the State in 
the percentage proportion that the mileage of public streets in each eligible mu- 
nicipality which do not form a part of the highway system bears to the total mile- 
age of public streets in all eligible municipalities which do not constitute a part 
of the State highway system. 

It shall be the duty of the mayor of each municipality to report to the State 
Highway Commission such information as it may request for its guidance in de- 
termining the eligibility of each municipality to receive funds by virtue of §§ 136- 
41.1 and 136-41.2 and in determining the amount of allocation to which each is 
entitled. Upon failure of any municipality to make such report within the time 
prescribed by the State Highway Commission, the State Highway Commission 
may disregard such defaulting unit in making said allotment. 

The funds to be allocated under this section shall be paid in cash to the various 
eligible municipalities on or before October 1 each year after March 15, 1951. 
Provided that eligible municipalities are authorized within the discretion of their 
governing bodies to enter into contracts for the purpose of maintenance, repair, 
construction, reconstruction, widening, or improving streets of such municipalities 
at any time after January 1 of any calendar year in total amounts not to exceed 
ninety per cent (90%) of the amount received by such municipality during the 
preceding fiscal year, in anticipation of the receipt of funds under this section 
during the next fiscal year, to be paid for out of such funds when received. 

No allocation to cities and towns shall be made under the provisions of this 
section from the one cent per gallon additional tax on gasoline imposed by chap- 
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ter 1250 of the Session Laws of 1949, unless and until said additional one cent 
per gallon gasoline tax produces funds which are not needed for or committed 
by said chapter 1250 of the Session Laws of 1949, to the payment of the princi- 
pal of or the interest on the secondary road bonds issued pursuant to the provi- 
sions of said chapter 1250 of the Session Laws of 1949. The State Highway 
Commission is hereby authorized to withhold each year an amount not to ex- 
ceed 1% of the total amount appropriated in § 136-41.1 for the purpose of cor- 
recting errors in allocations: Provided, that the amount so withheld and not 
used for correcting errors will be carried over and added to the amount to be 
allocated for the following year. 

The word “street” as used in this section is hereby defined as any public road 
maintained by a municipality and open to use by the general public, and having an 
average width of not less than sixteen (16) feet. In order to obtain the neces- 
sary information to distribute the funds herein allocated, the State Highway 
Commission may require that each municipality eligible to receive funds under 
§§ 136-41.1 and 136-41.2 submit to it a statement, certified by a registered engi- 
neer or surveyor of the total number of miles of streets in such municipality. The 
State Highway Commission may in its discretion require the certification of mile- 
age on a biennial basis. (1951, c. 260, s. 2; c. 948, ss. 2, 3; 1953, c. 1127371957, 
c;,65,s, 11-1963, c) 854, ss. 132.) 

Local 


(oq 1 lebl. 
Cross Reference.—As to estimate of pop- 


ceive funds under §§ 136-41.1 and 136-41.2 
unless it has within the four-year period 
next preceding the annual allocation of 


Modification—Henderson: 1957, 


ulation authorizing participation in State- 
collected funds, see § 160-4.1. 

Editor’s Note.—The 1953 amendment 
added the proviso to the fourth paragraph. 

The 1957 amendment substituted ‘State 
Highway Commission” for “State High- 
way and Public Works Commission.” 

The 1963 amendment, effective Jan. 1, 
1964, redesignated this section, which was 
originally § 136-41.2, as 136-41.1. Former § 
136-41.1 was repealed by Session Laws 
1959, c. 687, s 5. The 1963 amendment also 
deleted the former first sentence of the 
third paragraph, which read as follows: 
“No municipality shall be eligible to re- 


funds conducted an election for the pur- 
pose of electing municipal officials and cur- 
rently imposes an ad valorem tax or pro- 
vides other funds for the general operating 
expenses of the municipality.” 

Section 3% of the 1963 amendatory act 
provides: “The provisions of this act shall 
not apply to any municipality incorporated 
prior to January 1, 1945.” 

The correct name of the Fund men- 
tioned in this section is “State Highway 
Fund.” See §§ 105-436, 136-16. 

Cited in Winston-Salem v. Southern Ry. 
Co.,' 248 NuwCs 637, 1050.58 Fs cedars? 
(1958). 


§ 136-41.2. Eligibility for funds; municipalities incorporated since 
January 1, 1945.—(a) No municipality shall be eligible to receive funds un- 
der G. S. 136-41.1 unless it has conducted the most recent election required by its 
charter or the general law, whichever is applicable, for the purpose of electing 
municipal officials. The literal requirement that the most recent required election 
shall have been held may be waived only: 


(1) Where the members of the present governing body were appointed by 
the General Assembly in the act of incorporation and the date for the 
first election of officials under the terms of that act has not arrived; or, 

(2) Where validly appointed or elected officials have advertised notice of 
election in accordance with law, but have not actually conducted an 
election for the reason that no candidates offered themselves for of- 
fice. 

(b) No municipality shall be eligible to receive funds under G. S. 136-41.1 un- 
less it has levied an ad valorem tax for the current fiscal year of at least five 
cents (5¢) on the one hundred dollars ($100.00) valuation upon all taxable prop- 
erty within its corporate limits, and unless it has actually collected at least fifty 
per cent (50%) of the total ad valorem tax levied for the preceding fiscal year; 
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provided, however, that, for failure to have collected the required percentage of 
its ad valorem tax levy for the preceding fiscal year: 


(1) No municipality making in any year application for its first annual al- 
location shall be declared ineligible to receive such allocation ; and 

(2) No municipality shall be declared ineligible to receive its share of the 
annual allocation to be made in the year 1964. 


(c) No municipality shall be eligible to receive funds under G. S. 136-41.1 un- 
less it has formally adopted a budget ordinance in substantial compliance with 
G. S. 160-410.3, showing revenue received from all sources, and showing that 
funds have been appropriated for at least two of the following municipal services: 
Water distribution; sewage collection or disposal; garbage and refuse collection 
or disposal ; fire protection; police protection; street maintenance, construction, or 
right of way acquisition; or street lighting. 

(d) The provisions of this section shall not apply to any municipality incorpo- 
rated prior to January 1, 1945. (1963, c. 854, ss. 3, 3%.) 

Editor’s Note. — The act inserting this Co. 248 N. C. 637, 105 S. E. (2d) 37 
section is made effective as of Jan. 1, 1964. (1958); Great American Ins. Co. v. John- 
Former § 136-41.2 was redesignated 136- son, 257 N. C. 367, 126 S. E. (2d) 92 
41.1 by Session Laws 19638, c: 854, s. 2. (1962). 

Cited in Winston-Salem v. Southern Ry. 


§ 136-41.3. Use of funds; records and annual statement; contracts 
for maintenance, etc., of streets. 

Cited in Winston-Salem v. Southern Johnson, 257 N. C. 367, 126 S. E. (2d) 92 
Ry) Cone eds | Ne C2 68781105) SH) (2d) © (1962). 
37 (1958); Great American Ins. Co. v. 


§ 136-43.1. Procedure for correction and relocation of historical 
markers.—Any person, firm or corporation who has knowledge or information, 
supported by historical data, books, records, writings, or other evidence, that any 
historical marker has been erected at an erroneous or mistaken site, or that the 
inscription appearing on any historical marker contains erroneous or mistaken 
information, shall have the privilege of presenting such knowledge or information 
and supporting evidence to the advisory committee described in the preamble of 
Public Laws 1935, c. 197 for its consideration. Upon being informed that any 
person desires to present such information, the Director of the Department of 
Archives and History shall notify such person of the date, place and time of the 
next meeting of the advisory committee. Any person, firm or corporation de- 
siring to present such information to the advisory committee shall be allowed 
to appear before the committee for that purpose. 

If, after considering the information and evidence presented, the advisory 
committee should find that any historical marker has been erected on an erron- 
eous or mistaken site, or that erroneous or mistaken information is contained in 
the inscription appearing on any historical marker, it shall so inform the Depart- 
ment of Archives and History and the Department of Archives and History 
shall cause such marker to be relocated at the correct site, or shall cause the 
erroneous or mistaken inscription to be corrected, or both as the case may be. 


(1961, c. 267.) 
ARTICLE 3. 
State Highway System. 


Part 1. Highway System. 


§ 136-45. General purpose of law; control, repair and maintenance 
of highways. 
Queted in C. C. T, Equipment Co. v. 
Hertz Corp., 256 N. C. 277, 123 S. E. (2d) 
802 (1962). 
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Part 2. County Public Roads Incorporated into State Highway System. 


§ 136-51. Maintenance of county public roads vested in State High- 
way Commission. 

Quoted in Reynolds v. J. C. Critcher, 
Inc., 256° N: Cy 809,) 123 °S. Wad)’ vas 
(1962). 


Part 3, Power to Make Changes in Highway System. 


§ 1386-59. No court action but by local road authorities. 

Discretion Not Reviewable—It is with- view in the courts. And mandamus will 
in the discretion of the road-governing not lie to control such discretion. Parker 
body of a county to object or not to the vy. State Highway Comm., 195 N. C. 783, 
partial change in a road by the Commis- 143 S. E. 871 (1928). 
sion and their action is not subject to re- 


§ 136-61. Plans for secondary roads; duties of State Highway 
Commission.—The State Highway Commission shall establish statewide stand- 
ards and criteria for additions to the secondary system and for maintenance and 
construction of secondary roads. On the basis of these standards and criteria, 
the Commission shall allocate funds appropriated for secondary road additions, 
maintenance, and construction to each of the counties, in order that each county 
shall receive an equitable share of available funds. The State Highway Com- 
mission shall establish policies for the preparation of annual plans for mainte- 
nance and construction of the secondary roads in each county, which policies 
shall include provision for consultation in the preparation process with county 
commissioners and interested citizens, recommendations by county commission- 
ers and interested citizens concerning the plan, reports to persons making recom- 
mendations on the disposition of the recommendations, final adoption of the 
plan, and filing of a copy of the plan with the board of county commissioners. 
(7931, '¢.1145)'8. 13 31985; %, 4172; '3: +17, 11957! 65.28) G3) 1061 fen aor wage) 

Editor’s Note.— 

The 1961 amendment rewrote this sec- 
tion 


ARTICLE 3A. 
Streets and Highways in and Around Municipalities. 


§ 136-66.1. Responsibility for streets inside municipalities.—Respon- 
sibility for streets and highways inside the corporate limits of municipalities is 
hereby defined as follows: 


(1) The State Highway System.—The State Highway System inside the cor- 
porate limits of municipalities shall consist of a system of major streets 
and highways necessary to move volumes of traffic efficiently and effec- 
tively from points beyond the corporate limits of the municipalities 
through the municipalities and to major business, industrial, govern- 
mental and institutional destinations located inside the municipalities. 
The State Highway Commission shall be responsible for the mainte- 
nance, repair, improvement, widening, construction and reconstruction 
of this system. These streets and highways within corporate limits are 
of primary benefit to the State in developing a State-wide coordinated 
system of primary and secondary streets and highways, but many of 
these streets and highways also have varying degrees of benefit to the 
municipalities. Therefore, the respective responsibilities of the State 
Highway Commission and the municipalities for the acquisition and 
cost of rights of way for State Highway System street improvement 
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projects shall be determined by mutual agreement between the Com- 
mission and each municipality. 

(2) The Municipal Street System.—In each municipality the municipal street 
system shall consist of those streets and highways accepted by the mu- 
nicipality which are not a part of the State Highway System. The mu- 
nicipality shall be responsible for the maintenance, construction, recon- 
struction, and right of way acquisition for this system. (1959, c. 687, 
S.nle) 


§ 136-66.2. Development of a coordinated street system.—(a) Each 
municipality, with the cooperation of the State Highway Commission, shall develop 
a comprehensive plan for a street system that will serve present and anticipated 
volumes of vehicular traffic in and around the municipality. The plan shall be 
based on the best information available including, but not limited to, population 
growth, economic conditions and prospects, and patterns of land development in 
and around the municipality, and shall provide for the safe and effective use of 
streets and highways through such means as parking regulations, signal systems, 
and traffic signs, markings, and other devices. The State Highway Commission 
may provide financial and technical assistance in the preparation of such plans. 

(b) After completion and analysis of the plan, the plan may be adopted by both 
the governing body of the municipality and the State Highway Commission as the 
basis for future street and highway improvements in and around the municipality. 
As a part ot the plan, the governing body of the municipality and the State High- 
way Commission shall reach an agreement as to which of the existing and pro- 
posed streets and highways included in the plan will be a part of the State High- 
way System and which streets will be a part of the municipal street system. As 
used in this article, the State Highway System shall mean both the primary high- 
way system of the State and the secondary road system of the State within mu- 
nicipalities. 

(c) From and after the date that the plan is adopted, the streets and highways 
designated in the plan as the responsibility of the State Highway Commission shall 
become a part of the State Highway System and all such system streets shall be 
subject to the provisions of G. S. 136-93, and all streets designated in the plan as 
the responsibility of the municipality shall become a part of the municipal street 
system. 

(d) Either the municipality or the Commission may propose changes in the plan 
at any time by giving notice to the other party, but no change shall be effective 
until it is adopted by both the Commission and the municipal governing board. 

(e) Until the adoption of a comprehensive plan for future development of the 
street system in and around municipalities, the State Highway Commission and 
any municipality may reach an agreement as to which existing or proposed streets 
and highways within the municipal boundaries shall be added to or removed from 
the State Highway System. 

(f) Streets within municipalities which are on the State Highway System as of 
July 1, 1959, shall continue to be on that system until changes are made as pro- 
vided in this section. (1959, c. 687, s. 2.) 


§ 136-66.3. Acquisition of rights of way.—(a) When any one or more 
street construction or improvement projects are proposed on the State Highway 
System in and around a municipality, the State Highway Commission and the mu- 
nicipal governing body shall reach agreement on their respective responsibilities 
for the acquisition and cost of rights of way necessary for such project or projects. 
In reaching such agreement, the State Highway Commission and the municipality 
shall take into consideration: 

(1) The relative importance of the project to a coordinated State-wide system 
of highways. 
(2) The relative benefit of the project to the municipality. 
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(3) The degree to which the cost of acquisition of rights of way can be re- 
duced or minimized through action by the municipality and/or the State 
Highway Commission to acquire all or part of the rights of way tor 
proposed projects well in advance of construction of such projects. 


(b) Whenever a municipality agrees to acquire rights of way for a State High- 
way System street improvement project, the State Highway Commission may agree 
to reimburse the municipality in whole or in part for expenditures made by the 
municipality to acquire such rights of way. 

(c) In the acquisition of rights of way for any State Highway System street or 
highway within municipal boundaries, municipalities shall be vested with the same 
authority to acquire such rights of way as is granted to the State Highway Com- 
mission in chapter 136 of the General Statutes of North Carolina. 

(d) In the absence of an agreement, the State Highway Commission shall re- 
tain authority to pay the full cost of acquiring rights of way where the proposed 
project is deemed important to a coordinated State Highway System. 

(e) Either the municipality or the State Highway Commission may at any time 
propose changes in the agreement setting forth their respective responsibilities for 
right of way acquisition by giving notice to the other party, but no change shall 
be effective until it is adopted by both the municipal governing body and the Com- 
mission. 

(f) Any municipality which agrees to contribute any part of the cost of acquir- 
ing rights of way for any State Highway System street or highway shall be a 
proper party in any proceeding in court relating to the acquisition of such rights 
of way. (1959, c. 687, s. 3.) 


§ 136-66.4. Rules and regulations; authority of municipalities.—The 
State Highway Commission shall have authority to adopt such rules and regula- 
tions as are necessary to carry out the responsibilities of the Commission under 
this article, and municipalities shall have and may exercise such authority as is 
neressary to carry out their responsibilities under this article. (1959, c. 687, s. 4.) 


ARTICLE 4, 
Neighborhood Roads, Cartways, Church Roads, ete. 
§ 136-67. Neighborhood public roads. 


Evidence Sufficient for Jury.—Evidence 
that prior to 1929 a road existed across 
certain lands from a river to another 
highway, that such way was used by the 
public at large, at its convenience, in go- 
ing to fishing camps located on the river, 
but that the road was not taken over for 
maintenance by the State Highway Com- 
mission, is sufficient to be submitted to the 
jury as to whether such road remained a 
neighborhood public road. Smith v. Moore, 


254 N. C. 186, 118 S. E. (2d) 436 (1961). 

Evidence was insufficient to support a 
finding that a road was a public road, but 
was sufficient to support a finding that it 
was a neighborhood public road within the 
meaning of this section. Wetherington v. 
SIinitheee5 On Nee 493-013 1 Seb eeGo des 
(1963). 

Cited in Pritchard v. Scott, 254 N. C. 
277, 118 S. E. (2d) 890 (1961). 


§ 136-68. Special proceeding for establishment, alteration or dis- 
continuance of cartways, etc.; petition; appeal. 


This Section and § 136-69 to Be Strictly 
Construed.— 

In accord with original. See Pritchard 
v, “ocott; 2o40.N,, C. 277 218 oo Bo ereds 
890 (1961). 

This section and § 136-69 are in deroga- 
tion of the free and unrestricted usc and 
enjoyment of realty by the owner of the 
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land over which it is sought to establish 
a cartway, and must be strictly construed. 
Candler v. Sluder, 259 N. C. 62, 130 S. E. 
(2d) 1 (1963). 

The rule of strict construction does not 
limit the uses to those specified in the 
Statute if in fact there are uses which do 
meet statutory requirements. Candler v. 


§ 136-69 


Sluder, 259 N. C. 62, 130 S. E. (2d) 1 
(1963). 

But There Must Be Use Complying with 
Statute—The use to which petitioner for 
a cartway is putting or preparing to put 
his land must comply with statutory speci- 
fications. Candler v. Sluder, 259 N. C. 62, 
130 S. E. (2d) 1 (1963). 

Material Differences between “Way of 
Necessity” and “Cartway.” — Material dif- 
ferences between a way of necessity under 
the general law and a cartway condemned 
in accordance with this section and § 136- 
69 include the following: If entitled to a 
“way ot necessity” under the general law, 
a person is entitled thereto as a matter of 
right. No payment of compensation there- 
for is required. On the other hand, the 
“peculiar way of necessity” is obtained by 
condemnation and payment of compensa- 
tion for a specific cartway in those in- 
stances where petitioner has no reasonable 
access to a public road as a matter of legal 
right or by permission. Pritchard v. 
Scott, 254 N. C. 277, 118 S. E. (2d) 890 
(1961). 

Order of Clerk May Be Appealed.—An 
order of a clerk of superior court adjudg- 
ing the right to a cartway is a final judg- 
ment and an appeal lies therefrom. Candler 
v. Sluder, 259 N. C. 62, 130 S. E. (2d) 1 
(1963). 
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When Appeal May Be Taken.—A de- 
fendant is not required to wait until a road- 
way is laid off before availing himself of 
the right to appeal, though he may, if he so 
elects, except to the order and defer his 
appeal until after the cartway has been lo- 
cated. Candler v. Sluder, 259 N. C. 62, 
130 S. E. (2d) 1 (1963). 


Upon appeal from the clerk, the trial in 
superior court is de novo. Candler v. 
Sluder, 259 N. C. 62, 130°S. Es (2d) 1 
(1963). 


The issue to be tried in superior court 
is the same as before the clerk—whether 
petitioners are entitled to a cartway over 
some lands; it involves only the elements 
set out in § 136-69. It does not involve 
the actual location of the road, or, as be- 
tween defendants, whose lands shall be 
burdened thereby. These matters are for 
the jury of view, and it is error for the 
court to undertake to dispose of them. 
Candler v. Sluder, 259 N. C. 62, 130 S. 
2d)" 1) (1963). 

Applied in Wetherington v. Smith, 259 
N.C. 493; 131 S. E. (2d) 33 (1963). 


Cited in Andrews v. Lovejoy, 247 N. 
C. 554, 101 S. E. (2d) 395 (1958); Potter 
v. Potter, 251 N. C. 760, 112 S. E. (2d) 569 
(1960). 


§ 136-69. Cartways, tramways, etc., laid out; procedure. — If any 
person, firm, association, or corporation shall be engaged in the cultivation of any 
land or the cutting and removing of any standing timber, or the working of any 
quarries, mines, or minerals, or the operating ol any industrial or manuacturing 
plants, or public or private cemetery, or taking action preparatory to the cperation 
of any such enterprises, to which there is leading no public road or other adequate 
means of transportation affording necessary and proper means of ingress thereto 
and egress therefrom, such person, firm, association, or corporation may institute 
a special proceeding as set out in the preceding section, and if it shall be made to 
appear to the court necessary, reasonable and just that such person shall have a 
private way to a public road or watercourse or railroad over the lands of other 
persons, the court shall appoint a jury of view of three disinterested freeholders 
to view the premises and lay off a cartway, tramway, Or railway of not less than 
fourteen feet in width, or cableways, chutes, and flumes, and assess the damages 
the owner or owners of the land crossed may sustain thereby, and make report of 
their findings in writing to the clerk of the superior court. Exceptions to said re- 
port may be filed by any interested party and such exceptions shall be heard and 


determined by the clerk of the superior court. 


The clerk of the superior court may 


affirm or modify said report, or set the same aside and order a new jury of view. 
All damages assessed by a judgment of the clerk, together with the cost of the pro- 
ceeding, shall be paid into the clerk’s office before the petitioners shall acquire any 


rights under said proceeding. 


Where a tract of land lies partly in one county and partly in an adjoining county, 
or where a tract of land lies wholly within one county and the public road nearest 
or from which the most practical roadway to said land would run, lies in an ad- 


joining county and the practical way fo 


r a cartway to said land would lead over 


rands in an adjoining county, then and in that event the proceeding for the laying 
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out and establishing of a cartway may be commenced in either the county in which 
the land is located or the adjoining county through which said cartway would ex- 
tend to the public road, and upon the filing of such petition in either county the 
clerk of the court shall have jurisdiction to proceed for the appointment of a jury 
from the county in which the petition is filed and proceed for the laying out and 
establishing of a cartway as if the tract of land to be reached by the cartway and 
the entire length of the cartway are all located within the bounds of said county 
in which the petition may be filed. (1798, c. 508, s. 1, P. R.; 1822, c. 1139, s. if 
PR Re Cr c, LOLS. 07 1S 7o, c, 2005 Code + at) bOs | S57 aGe ee BLOOaeicl 102; 
Rev,, s. 2686 ;:1909, c.-364,5 1° 1917, c. 187, s1: LOl7s Ca282 Sena ee ees 
3836: 1921, c. 135; Ex. Sess. 1921, c. 73; 1929, c. 197, s. 1; 1931, c. 448; 1951, 


Calg 25501 = 1961 ice 7 tee 

Editor’s Note.— 

The 1961 amendment inserted in line five 
of the first paragraph the words “or public 
or private cemetery.” 


In General. — A property owner who 
has no reasonable access to his property 
and for that reason is denied the bene- 
ficial use thereof may file his petition with 
the clerk of the superior court and, upon 
a showing of necessity and payment of 
the damages sustained, have an easement 
imposed on the land of his neighbor to 
provide the isolated property owner rea- 
sonable access to a public road. Kanupp 
v. Land, 248 N. C. 203, 102 S. E. (2d) 779 
(1958). 

Section Strictly Construed.— 

In accord with original. See Pritchard 
Ve COtt 254) Nem Carol Ce Seen n(2d)e S90 
(1961). 

This section and § 136-68 are in deroga- 
tion of the free and unrestricted use and 
enjoyment of realty by the owner of the 
land over which it is sought to establish 
a cartway, and must be strictly construed. 
Candler v. Sluder, 259 N. C. 62, 130 S, E. 
(2d) i (1963). 

Petitioner’s Land Must Be Used, etc.— 

The use to which petitioner for a cart- 
way is putting or preparing to put his 
land must comply with statutory specifica- 
tions. Candler v. Sluder, 259 N. C. 62, 130 
S. E. (2d) 1 (1963). 

The rule of strict construction does not 
limit the uses to those specified in the 
statute if in fact there are uses which do 
meet statutory requirements. Candler v. 
Sluder, 259 N. C. 62, 130 S. E. (2d) 1 
(1963). 

Hunting is not a use contemplated by 
this section. Candler v. Sluder, 259 N. C. 
62h 1320 orld.) a (1963). 

But the fact that hunting is one of the 
principal uses does not necessarily defeat 
petitioners’ right to a cartway, where there 
are other uses which do conform. Candler 
v. Sluder, 259 N. C. 62, 180 S. E. (2d) 1 
(1963). 
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“Engaged in the Cultivatior of Land.”— 
In its narrow sense “engaged in the culti- 
vation of land” means breaking the soil as 
with a plow, but in its broad sense it means 
use of the land for raising crops, whether 
of apples or cattle. Candler v. Sluder, 259 
N. C. 62, 130 S. E. (2d) 1 (1963). 

The fact that crops are gathered and 
used by the owners and given to neighbors 
and not sold commercially is not a dis- 
qualification on motion to nonsuit. Candler 
v. sluder,-259° N. °C. 62, -180°S.” EF. (2d) 
1 (2963). 

The presence of an apple orchard of 
forty or more trees, which had annually 
produced large quantities of apples and 
were so producing at the time of the trial, 
is sufficient compliance with the statute to 
withstand nonsuit on the question of enter- 
prises. Candler v. Sluder, 259 N. C. 62, 130 
S. E. (2d) 1 (1963). 

Effect of Permissive Way.— 

Petitioner is not entitled to condemn a 
cartway if she presently has reasonable 
access to a public road, even if such rea: 
sonable access is permissive. Pritchard v. 
Scott, 254 N. C. 277, 118 S. E. (2d) 890 
(1961) 

“Necessary, Reasonable and Just.”— 

A petitioner’s evidence must show that 
the proposed cartway is “necessary, reason- 
able and just.” Candler v. Sluder, 259 N. C. 
62, 130 S. E. (2d) 1 (1963). 

The petitioner is not entitled to have a 
cartway simply upon the ground that no 
public road leads to his land, or because 
it will be more convenient for him to have 
it; it must appear, further, that it is “nec- 
essary, reasonable and just” that he shall 
have it. Candler v. Sluder, 259 N. C. 62, 
130 S. E. (2d) 1 (1963). 

There is no material difference in requir- 
ing petitioners to show they have no “ade- 
quate means of transportation affording 
necessary and proper means of ingress and 
egress” and in requiring them to show that 
a cartway is “necessary, reasonable and 
just.” The difference is only in the ap- 
proach to the question — the former has 
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a negative and the latter an affirmative ap- 
proach. Candler v. Sluder, 25¢ N. C. 62, 
130 S. E. (2d) 1 (1963). 

The word “proper” embraces “reasonable 
and just.” Candler v. Sluder, 259 N. C. 62, 
130 S. E. (2d) 1 (1963). 

In law the words “proper” and “reason- 
able” are often used interchangeably. Cand- 
ler v. Sluder, 259 N. C. 62, 130 S. E. (2d) 
1 (1963). 

Requisites for Cartways.— 

Essential to the establishment of a cart- 
way is absence of reasonable access to 
the public road. If reasonable access 
exists, plaintiffs are not entitled to have 
a cartway established. Kanupp v. Land, 
DAteNe Cn c0snd Olson ed 791955). 

If petitioner is presently entitled to a 
way of necessity, her petition for a cartway 
should be denied. Pritchard v. Scott, 254 
N. C. 277, 118 S. E. (2d) 890 (1961). 

Material Differences between “Way of 
Necessity” and “Cartway.” — See note to 
§ 136-68. 

This section merely accords a right to 
the property owner who is without rea- 
sonable access to the public road. It im- 
poses no duty on him to exercise that 
right. Compensation for the servitude im- 
posed by establishing a cartway is a condi- 
tion precedent to acquisition. Kanupp v. 
Land, 248 N. C. 203, 102 S. E. (2d) 779 
(1958). 

Property Owner Cannot Be Compelled 
to Acquire Cartway. — This section does 
not accord to the owner of land adjacent 
to a public highway a right to reverse the 
statutory process and compel owners of 
land away from the highway to acquire 
a cartway across his property. Nor can 
such owners be compelled to accept a 
cartway in substitution for an easement 
presently owned by them. Kanupp v. 
Land, 248 N. C. 203, 102 S. E. (2d) 779 
(1958). 

The laying off of a cartway, etc.— 

Once the right to a cartway has been 
determined, the mechanics of locating and 
laying it off is for the jury of view—it 
is for them to determine the location, its 
termini, and the land to be burdened there- 
by. Candler v. Sluder, 259 N. C. 62, 130 
S. E. (2d) 1 (1963). 

When Appeal May Be Taken.— 

A defendant is not required to wait until 
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a roadway is laid off before availing him- 
self of the right to appeal, though he may, 
if he so elects, except to the order and 
defer his appeal until after the cartway has 
been located. Candler v. Sluder, 259 N. C. 
62, 130 S. E. (2d) 1 (1963). 

How Appeal Heard.— 

Upon appeal from the clerk the trial 
in superior court is de novo. Candler v. 
Siudene259) Ne G.6200130.5.8b. a (od) at 
(1963). 

The issue to be tried in superior court 
is the same as before the clerk—whether 
petitioners are entitled to a cartway over 
some lands; it involves only the elements 
set out in this section. It does not involve 
the actual location of the road, or, as be- 
tween defendants, whose lands shall be 
burdened thereby. These matters are for 
the jury of view, and it is error for the 
court to undertake to dispose of them. 
Candler v. Sluder, 259 N. C. 62, 130 S. E. 
(2d) 1 (1963). 

Appeal Lies, etc.— 

An order of a clerk of superior court 
adjudging the right to a cartway is a final 
judgment and an appeal lies therefrom. 
Candler v. Sluder, 259 N. C. 62, 130 S. E. 
(2d) 1 (1963). 

An order of a judge of the superior court 
that petitioner is entitled to have a cart- 
way laid off across the lands of some of 
the respondents in accordance with his 
section and that the proceeding be re- 
manded to the clerk, who is directed to 
appoint a jury of view, is a final judgment 
from which an appeal lies to the Supreme 
Court. Pritchard v. Scott, 254 N. C. -77, 
118 S. E. (2d) 890 (1961). 

The acts and findings of the jury of view 
are reviewable. Candler v. Sluder, 259 N. 
C. 62, 130 S. E. (2d) 1 (1963). 


Even if Order Not Appealed.—Any de- 
fendant, even if he does not except to or 
appeal from the order for a cartway and 
appointment of a jury of view, may except 
to and have reviewed the report of the 
jury of view. Candler v. Sluder, 259 N. C. 
62, 130 S. E. (2d) 1 (1963). 

Applied in Wetherington v. Smith, 259 
N. C. 493, 131 S. E. (2d) 32 (1963). 

Cited in Potter v. Potter, 251 N. C. 760, 
112 S. E. (2d) 569 (1960); Smith v. Moore, 
254 N. C. 186, 118 S. E. (2d) 436 (1961). 


ARTICLE 6. 
Ferries and Toll Bridges. 


§ 136-82.1. Authority to insure ferries operated by Commission.— 
The State Highway Commission is vested with authority to purchase hull insur- 
ance and protection and indemnity insurance on all vessels and boats owned, 
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leased, chartered or otherwise controlled and operated by said Commission as 
ferries: Provided that the collision, protection and indemnity clauses of said in- 
surance shall be limited so as to indemnify said Commission only for such lia- 
bility as the said Commission might have under the provisions of article 31 of 
chapter 143 of the General Statutes and such liability as the said Commission 
might have to the United States for damage to United States property, for wreck 
removal, or otherwise. (1961, c. 486.) 


ARTICLE 6A, 
Carolina-Virgima Turnpike Authority. 
§§ 136-89.1 to 136-89.11h: Repealed by Session Laws 1959, c. 25, s. 1. 


ARTICLE 6B. 
Turnptkes. 
§§ 136-89.12 to 136-89.30: Repealed by Session Laws 1959, c. 25, s. 2. 


ARTICLE 6D. 
Controlled-Access Facilities. 
§ 136-89.49. Definitions. 


A “controlled-access facility,” as defined from the highway on which his property 
in this section, is a limited access highway abuts. Barnes vy. North Carolina State 
where the Highway Commissiou. acquires Highway Comm., 257 NM C. 507, 126 S. E. 
the legal right to cut off entirely the abut- (2d) 732 (1962). 
ting owner’s right of direct access to and 


§ 1386-89.58. Unlawful use of National System of Interstate and De- 
fense Highways.—On those sections of highways which are or become a part of 
the National System of Interstate and Defense Highways it shall be unlawful for 
any person: 


(1) To drive a vehicle over, upon or across any curb, central dividing sec- 
tion or other separation or dividing line on said highways. 

(2) To make a left turn or a semicircular or U-turn except through an open- 
ing provided for that purpose in the dividing curb section, separation, 
or line on said highways. 

(3) To drive any vehicle except in the proper lane provided for that purpose 
and in the proper direction and to the right of the central dividing 
curb, separation section, or line on said highways. 

(4) To drive any vehicle into the main travel lanes or lanes of connecting 
ramps or interchanges except through an opening or connection pro- 
vided for that purpose by the State Highway Commission. 

(5) To stop, park, or leave standing any vehicle, whether attended or un- 
attended, on any part or portion of the right of way of said highways, 
except in the case of an emergency or as directed by a peace officer, 
or as designated parking areas. 

(6) To willfully damage, remove, climb, cross or breach any fence erected 
within the rights of way of said highways. 


Any person who violates any of the provisions of this section shall be guilty of 
a misdemeanor and upon conviction thereof shall be punished by a fine not in ex- 
cess of one hundred dollars ($100.00) or by imprisonment not in excess of sixty 


(60) days, or by both such fine and imprisonment, in the discretion of the court. 
(1959, c. 647.) 
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ARTICLE 6E. 
North Carolina Turnpike Authority. 


§ 136-89.59. Turnpike projects.—In order to provide for the construc- 
tion of modern highways and express highways or superhighways embodying 
safety devices, including center division, ample shoulder widths, long-sight dis- 
tances, multiple lanes in each direction and grade separation at intersections with 
other highways and railroads, and thereby facilitate vehicular traffic, provide 
better connection between the highway system of North Carolina and the high- 
way systems of the adjoining states, remove many of the present handicaps and 
hazards on the congested highways in the State and promote the agricultural 
and industrial development of the State, the North Carolina Turnpike Author- 
ity (hereinafter created), is hereby authorized and empowered to construct, 
maintain, repair and operate turnpike projects (as hereinafter defined), and to 
issue revenue bonds of the Authority, payable solely from revenues, to finance 
such projects. (1963, c. 757, s. 1.) 


§ 136-89.60. Credit of State not pledged.—Revenue bonds issued un- 
der the provisions of the article shall not be deemed to constitute a debt of the 
State or of any political subdivision thereof or a pledge of the faith and credit 
of the State or of any such political subdivision, but all such bonds shall be 
payable solely from the funds herein provided therefor from revenues. All such 
revenue bonds shall contain on the face thereof a statement to the effect that 
neither the State nor the Authority shall be obligated to pay the same or the 
interest thereon except from revenues of the project or projects for which they 
are issued and that neither the faith and credit nor the taxing power of the 
State or of any political subdivision thereof is pledged to the payment of the 
principal of or the interest on such bonds. 

All expenses incurred in carrying out the provisions of this article shall be 
payable solely from funds provided under the authority of this article and no 
liability or obligation shall be incurred by the Authority hereunder beyond the 
extent to which money shall have been provided under the provisions of this 
atticle. «(1963.5 ¢.°757;.s.>2,) 


§ 136-89.61. North Carolina Turnpike Authority.—There is hereby 
created a body politic and corporate to be known as the “North Carolina Turn- 
pike Authority.” The Authority is hereby constituted a public agency, and the 
exercise by the Authority of the powers conferred by this article in the con- 
struction, operation and maintenance of turnpike projects shall be deemed and 
held to be the performance of an essential governmental function. 

The North Carolina Turnpike Authority shall consist of four members, in- 
cluding the chairman of the State Highway Commission who shall be a member 
ex officio, and three members appointed by the Governor who shall serve for 
terms expiring on July 1, 1964, July 1, 1965, and July 1, 1966, respectively, 
the term of each to be designated by the Governor, and until their respective 
successors shall be duly appointed and qualified. The successor of each of the 
three appointed members shall be appointed for a term of four (4) years but 
any person appointed to fill a vacancy shall be appointed to serve only for the 
unexpired terms, and a member of the Authority shall be eligible for reappoint- 
ment. Each appointed member of the Authority may be removed by the Gov- 
ernor for misfeasance, malfeasance, or wilful neglect of duty, but only after 
reasonable notice and a public hearing, unless the same are in writing expressly 
waived. Each appointed member of the Authority before entering upon his du- 
ties shall take an oath to administer the duties of his office faithfully and im- 
partially, and a record of each oath shall be filed in the office of the Secretary 
of State. 
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The Authority shall elect one of the appointed members as chairman of the 
Authority and another as vice-chairman, and shall also elect a secretary-treasurer 
who need not be a member of the Authority. The chairman, vice-chairman 
and secretary-treasurer shall serve as such officers at the pleasure of the Au- 
thority. Three members of the Authority shall constitute a quorum and the af- 
firmative vote of three members shall be necessary for any action taken by 
the Authority. No vacancy in the membership of the Authority shall impair the 
right of a quorum to exercise all the rights and perform all the duties of the 
Authority. 

Before the issuance of any turnpike revenue bonds under the provisions of 
this article, each member of the Authority shall execute a surety bond in the 
penal sum of twenty-five thousand dollars ($25,000.00) and the secretary-treas- 
urer shall execute a surety bond in the penal sum of fifty thousand dollars 
($50,000.00), each such surety bond to be conditioned upon the faithful perform- 
ance of the duties of his office, to be executed by a surety company authorized 
to transact business in the State as surety and to be approved by the Attorney 
General and filed in the office of the Secretary of State. 

The chairman of the Authority shall receive the sum of fifteen dollars ($15.00) 
for each day or part thereof of service, but not exceeding three thousand dollars 
($3,000.00) in any one (1) year. The other appointed members of the Author- 
ity shall receive the sum of ten dollars ($10.00) for each day or part thereof 
of service, but not exceeding two thousand dollars ($2,000.00) in any one (1) 
year. The chairman of the State Highway Commission shall serve as a member 
of the Authority without extra compensation for such service. Each member 
shall be reimbursed for his actual expenses necessarily incurred in the perform- 
ance of his duties. (1963, c. 757, s. 3.) 


§ 136-89.62. Definitions.—As used in this article, the following words 
and terms shall have the following meanings, unless the context shall indicate 
another or different meaning or intent: 


(1) The word “Authority” shall mean the North Carolina Turnpike Au- 
thority, created by § 136-89.61, or, if said Authority shall be abol- 
ished, the board, body or commission succeeding to the principal func- 
tions thereof or to whom the powers given by this article to the Au- 
thority shall be given by law. 

(2) The word “project” or the words “turnpike project” shall mean any 
highway, express highway or superhighway, toll road constructed 
under the provisions of this article by the Authority, including all 
tunnels, overpasses, underpasses, interchanges, entrance places, ap- 
proaches, tollhouses, service stations, and administration, storage and 
other buildings, and facilities which the Authority may deem neces- 
sary for the operation of such project, together with all property, 
rights, easements, and interests which may be acquired by the Au- 
thority for the construction or the operation of such project. 

(3) The word “cost” as applied to a turnpike project shall embrace the 
costs of construction, the cost of the acquisition of all land, rights 
of way, property, rights, easements and interests acquired by the 
Authority for such construction, the cost of demolishing or remov- 
ing any buildings or structures on land so acquired, including the 
the costs of acquiring any lands to which such buildings or struc- 
tures may be moved, the cost of all machinery and equipment, financ- 
ing charges, interest prior to and during construction and, if deemed 
advisable by the Authority, for a period not exceeding one (1) year 
after completion of construction, cost of traffic estimates and of en- 
gineering and legal services, plans, specifications, surveys, estimates 


224 


§ 136-89.63 1963 CUMULATIVE SUPPLEMENT § 136-89.63 


(4) 


(S) 


(6) 


of cost and of revenues, other expenses necessary or incident to de- 
termining the feasibility or practicability of constructing any such 
project, administrative expense, and such other expense as may be 
necessary or incident to the construction of the project, the financing 
of such construction and the placing of the project in operation. Any 
obligation of expense hereafter incurred by the State Highway Com- 
mission with the approval of the Authority for traffic surveys, bor- 
ings, preparation of plans and specifications, and other engineering 
services in connection with the construction of a project shall be re- 
garded as a part of the cost of such project and shall be reimbursed 
to the Commission out of the proceeds of turnpike revenue bonds 
hereinafter authorized. 

The words “public highways” shall include all public highways, roads 
and streets in the State, whether maintained by the State or by any 
county, city, town or other political subdivision. 

The word “bonds” or the words “turnpike revenue bonds” shall mean 
revenue bonds of the Authority authorized under the provisions of 
this article. 

The word “owner” shall include all individuals, copartnerships, as- 
sociations or corporations having any title or interest in any prop- 
erty, rights, easements and interests authorized to be acquired by 


thistarticle:. (1963, ‘¢../75/,-s:.4:) 


§ 136-89.63. General grant of powers.—The Authority is hereby au- 
thorized and empowered: 


(1) 


(2) 
(3) 


(4) 


(5) 


(6) 


(7) 
(8) 
(9) 


To adopt bylaws for the regulation of its affairs and the conduct of 
its business ; 

To adopt an official seal and alter the same at pleasure; 

To maintain an office at such place or places within the State as it 
may designate ; 

To sue in its own name, and to enforce by mandamus or other proper 
legal remedies all legal rights or causes of action of the Authority 
with other public bodies, corporations, or persons. 

To construct, maintain, repair and operate turnpike projects at such 
locations within the State as may be determined by the Authority 
and approved by the State Highway Commission; provided, further, 
that no turnpike or toll road shall be constructed or operated in this 
State unless and until a certificate of approval be first obtained from 
the State Highway Commission certifying that the operation of such 
toll road or turnpike will not be harmful or injurious to the sec- 
ondary or primary roads embraced in the system of State highways; 

To issue turnpike revenue bonds of the Authority for any of its cor- 
porate purposes, payable solely from the tolls and revenues pledged 
for their payment, and to refund its bonds, all as provided in this 
article ; 

To fix and revise from time to time and charge and collect tolls for 
transit over each turnpike project constructed by it; 

To establish rules and regulations and ordinances for the use of any 
such turnpike project; 

To acquire, hold and dispose of real and personal property in the 
exercise of its powers and the performance of its duties under this 
article; 


(10) To designate the locations, and establish, limit and control such points 


of ingress to and egress from each turnpike project as may be nec- 
essary or desirable in the judgment of the Authority to insure the 
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proper operation and maintenance of such project, and to prohibit 
entrance to such project from any point or points not so designated; 

(11) To make and enter into contracts and operating agreements with simi- 
lar organizations or agencies of other states and to make and enter 
into all other contracts and agreements necessary or incidental to 
the performance of its duties and the execution of its powers under 
this article; 

(12) To employ consulting engineer, attorneys, accountants, construction 
experts, superintendent, managers, and such other employees and 
agents as may be necessary in its judgment, and to fix their compen- 
sation, and to employ financial experts and fiscal agents with the ad- 
vice and approval of the Local Government Commission; provided, 
however, that the provisions of G. S. 159-20 shall be complied with 
to the extent that the same shall be applicable; 

(13) To receive and accept from any federal agency grants for or in aid of 
the construction of any turnpike project, and to receive and accept aid 
or contributions from any source of either money, property, labor or 
other things of value, to be held, used and applied only for the pur- 
poses for which such grants and contributions may be made; and 

(14) To do all acts and things necessary or convenient to carry out the 
powers expressly granted in this article. (1963, c. 757, s. 5.) 


§ 136-89.64. Acquisition of property. — The Authority is hereby au- 
thorized and empowered to acquire by purchase, whenever it shall deem such 
purchase expedient, solely from funds provided under the authority of this ar- 
ticle, such lands, structures, property, rights, rights of way, franchises, ease- 
ments and other interests in lands which are located within the State, as it may 
deem necessary or convenient for the construction and operation of any project, 
upon such terms and at such prices as may be considered by it to be reason- 
able and can be agreed upon between it and the owner thereof, and to take title 
thereto in the name of the Authority. 


Whenever a reasonable price cannot be agreed upon, or whenever the owner 
is legally incapacitated or is absent, unknown or unable to convey valid title, 
the Authority is hereby authorized and empowered to acquire by condemnation 
or by the exercise of the power of eminent domain any lands, property, rights, 
rights of way, franchises, easements and other property, including public lands or 
parts thereof or rights therein, of any person, copartnership, association, railroad, 
public service, public utility or other corporation, municipality or political sub- 
division, deemed necessary or convenient for the construction or the efficient op- 
eration of any project. The amount and size of any lands, property, rights of 
way, easements and other property to be obtained by the Authority under its 
exercise of the power of eminent domain shall first be determined and approved 
by the State Highway Commission. In the exercise of its power of condemnation 
and eminent domain, the ways, means, methods, and procedure of article 9 of 
chapter 136 of the General Statutes shall be used by the Authority insofar as 
the same are applicable. The measure of damages as set forth in G. S. 136-112 
shall apply to acquisition by the Authority. Title to any property acquired by 
the Authority shall be taken in the name of the Authority. 

If the owner, lessee or occupier of any property to be condemned shall refuse 
to remove his personal property therefrom or give up possession thereof, the 


Authority may proceed to obtain possession in any manner now or hereafter pro- 
vided by law. 


With respect to any railroad property or right of way upon which railroad 
tracks are located, any powers of condemnation or of eminent domain may 
be exercised to acquire only an easement interest therein which shall be located 
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either sufficiently far above or sufficiently far below the grade of any railroad 
track or tracks upon such railroad property so that neither the proposed project 
nor any part thereof, including any bridges, abutments, columns, supporting 
structures and appurtenances, nor any traffic upon it shall interfere in any man- 
ner with the use, operation or maintenance of the trains, tracks, works or ap- 
purtenances or other property of the railroad nor endanger the movement of the 
trains or traffic upon the tracks of the railroad. Prior to the institution of con- 
demnation proceedings for such easement over or under such railroad property 
or right of way, plans and specifications of the proposed project showing com- 
pliance with the above mentioned above or below grade requirements and show- 
ing sufficient and safe plans and specifications of such overhead or undergrade 
structure and appurtenances shall be submitted to the railroad for examination 
and approval. If the railroad fails or refuses within thirty (30) days to approve 
the plans and specifications so submitted, the matter shall be submitted to the 
North Carolina Utilities Commission whose decision, arrived at after due con- 
sideration in accordance with its usual procedure, shall be final as to the suf- 
ficiency and safety of such plans and specifications and as to such elevations or 
distances above or below the tracks. Such overhead or undergrade structure and 
appurtenances shall be constructed only in accordance with such plans and speci- 
fications and in accordance with such elevations or distances above or below 
the tracks so approved by the railroad or the North Carolina Utilities Com- 
mission as the case may be. A copy of the plans and specifications approved by 
the railroad or the North Carolina Utilities Commission shall be filed as an ex- 
hibit with the petition for condemnation. 

Whenever it shall be found necessary to cross any electric power or telephone 
or telegraph lines, any powers of condemnation or eminent domain may be ex- 
ercised only to acquire an easement thereover without any unnecessary infer- 
ence with the continued use and operation of such lines. The Authority shall 
pay any and all costs which may be necessary to make such crossings reasonably 
safe and usable. If the Authority and the owner of such power, telephone or 
telegraph lines are unable to agree upon the terms and conditions as to the pay- 
ment of damages and costs involved in such matters, and the way and manner 
in which such crossings shall be made, this shall be determined by the North 
Carolina Utilities Commission upon petition filed by the Authority and after 
notice and hearing as to the other utilities concerned, in accordance with such 
rules and procedures as may be prescribed by the said Commission, Before us- 
ing such easement as may be acquired by the Authority as herein provided it 
shall fully comply with such agreement as shall be made by it with any such 
utility or fully comply with any conditions set forth in the order of condemna- 
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§ 136-89.65. Incidental powers.—The Authority, with the approval of 
the State Highway Commission shall have power to construct grade separations 
at intersections of any turnpike project with public highways and to change and 
adjust the lines and grades of such highways so as to accommodate the same to 
the design of such grade separation. The cost of such grade separations and any 
damage incurred in changing and adjusting the lines and grades of such highways 
shall be ascertained and paid by the Authority as a part of the cost of such turn- 
pike project. 

If the Authority shall find it necessary to change the location of any portion of 
any public highway, it shall cause the same to be reconstructed at such location 
as the Authority shall deem most favorable and of substantially the same type 
and in as good condition as the original highway. The cost of such reconstruc- 
tion and any damage incurred in changing the location of any such highway shall 
be ascertained and paid by the Authority as a part of the cost of such turnpike 
project. 
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Any public highway affected by the construction of any turnpike project may 
be vacated or relocated by the Authority in the manner now provided by law for 
the vacation or relocation of public roads, and any damages awarded on account 
thereof shall be paid by the Authority as a part of the cost of such project; pro- 
vided where any part of an existing public road is vacated, no charge may be 
made for the use of such vacated public road where the same becomes a part of 
a turnpike project. 

In addition to the foregoing powers the Authority and its authorized agents and 
employees may enter upon any lands and premises in the State for the purpose 
of making surveys, soundings, drillings and examinations as they may deem nec- 
essary or convenient for the purposes of this article, and such entry shall not be 
deemed a trespass, nor shall an entry for such purposes be deemed an entry un- 
der any condemnation proceedings which may be then pending. The Authority 
shall make reimbursement for any actual damage resulting to such lands, waters 
and premises as a result of such activities, and the owner, or owners, if neces- 
sary, shall be entitled to proceed under the provisions of § 136-111 of the General 
Statutes to recover for such damage. 

The Authority shall also have power to make reasonable regulations for the 
installation, construction, maintenance, repair, renewal, relocation, and removal of 
tracks, pipes, mains, conduits, cables, wires, towers, poles and other equipment and 
appliances (herein called “public utility facilities”) of any public utility in, on, 
along, over or under any turnpike project. Whenever the Authority shall deter- 
mine that it is necessary that any such public utility facility which now is, or here- 
after may be, located in, on, along, over or under any turnpike project should be 
relocated in such turnpike project, or should be removed from such turnpike proj- 
ect, the public utility owning or operating such facilities shall relocate or remove 
the same in accordance with the order of the Authority; provided, however, that 
the cost and expenses of such relocation or removal, including the cost of install- 
ing such facilities in a new location or new locations, and the cost of any lands, or 
any rights or interests in lands, and any other rights, acquired to accomplish such 
relocation or removal, shall be ascertained and paid by the Authority as a part 
of the cost of such turnpike project. In case of any such relocation or removal of 
facilities, the public utility owning or operating the same, its successors or assigns, 
may maintain and operate such facilities, with the necessary appurtenances, in the 
new location or new locations, for as long a period, and upon the same terms and 
conditions, as it had the right to maintain and operate such facilities in their former 
location or locations. 

The State hereby consents to the use of all lands owned by it which are deemed 
by the Authority to be necessary for the construction or operation of any turn- 
pike project; provided no public property may be used except upon the approval 
of the State Highway Commission, and with the consent of the Governor and the 
Council of State acting together. (1963, c. 757, s. 7.) 


§ 136-89.66. Turnpike revenue bonds. — The Authority is hereby au- 
thorized to provide by resolution, at one time or from time to time, for the issu- 
ance of turnpike revenue bonds of the Authority for the purpose of paying all or 
any part of the cost of any one or more turnpike projects. The principal of and 
the interest on such bonds shall be payable solely from the funds herein provided 
for such payment. The bonds of each issue shall be dated, shall bear interest at 
such rate or rates not exceeding six per centum (6%) per annum, shall mature 
at such time or times not exceeding forty (40) years from their date or dates, as 
may be determined by the Authority, and may be made redeemable before ma- 
turity, at the option of the Authority, at such price or prices and under such terms 
and conditions as may be fixed by the Authority prior to the issuance of the bonds. 
The Authority shall determine the form of the bonds, including any interest cou- 
pons to be attached thereto and shall fix the denomination or denominations of 
the bonds and the place or places of payment of principal and interest, which may 
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be at any bank or trust company within or without the State. The bonds shall be 
signed by the chairman of the Authority or shall bear his facsimile signature, and 
the official seal of the Authority shall be impressed thereon and attested by the 
secretary-treasurer of the Authority, and any coupons attached thereto shall bear 
the facsimile signature of the chairman of the Authority. In case any officer whose 
signature or a facsimile of whose signature shall appear on any bonds or coupons 
shall cease to be such officer before the delivery of such bonds, such signature or 
such facsimile shall nevertheless be valid and sufficient for all purposes the same 
as if he had remained in office until such delivery. All bonds issued under the 
provisions of this article shall have and are hereby declared to have all the quali- 
ties and incidents of negotiable instruments under the negotiable instruments law 
of the State. The bonds may be issued in coupon or in registered form, or both, 
as the Authority may determine, and provision may be made for the registration 
of any coupon bonds as to principal alone and also as to both principal and in- 
terest, and for the reconversion into coupon bonds of any bonds registered as to 
both principal and interest. 

The proceeds of the bonds of each issue shall be used solely for the payment of 
the cost of the turnpike project or projects for which such bonds shall have been 
issued, and shall be disbursed in such manner and under such restrictions, if any, 
as the Authority may provide in the resolution authorizing the issuance of such 
bonds or in the trust agreement hereinafter mentioned securing the same. If the 
proceeds of the bonds of any issue, by error of estimates or otherwise, shall be 
less than such cost, additional bonds may in like manner be issued to provide the 
amount of such deficit, and, unless otherwise provided in the resolution author- 
izing the issuance of such bonds or in the trust agreement securing the same, shall 
be deemed to be of the same issue and shall be entitled to payment from the same 
fund without preference or priority of the bonds first issued. If the proceeds of 
the bonds of any issue shall exceed such cost, the surplus shall be deposited to 
the credit of the sinking fund for such bonds. 

Prior to the preparation of definitive bonds the Authority may, under like re- 
strictions, issue interim receipts or temporary bonds, with or without coupons, ex- 
changeable for definitive bonds when such bonds shall have been executed and are 
available for delivery. The Authority may also provide for the replacement of any 
bonds which shall become mutilated or shall be destroyed or lost. 


All revenue bonds issued under the provisions of this article shall be approved 
and sold by the Local Government Commission in the same manner as municipal 
bonds are approved and sold by the Local Government Commission, except that 
the notice of the proposed sale shall be published at least once at least ten (10) 
days before the date fixed for the receipt of bids in a newspaper having a general 
circulation in the city of Raleigh and, in the discretion of the Commission, in some 
other newspaper of general circulation published in the State and in a journal 
published in New York City devoted primarily to the subject of municipal bonds. 
If no bid is received, upon such published notice, which is a legal bid and legally 
acceptable under such notice, the bonds may be sold at private sale at any time 
within thirty (30) days after the date set for receiving bids given in such notice. 

The Local Government Commission may sell revenue bonds issued under the 
provisions of this article at less than par and accrued interest, but no such sale 
shall be made at a price so low as to require the payment of interest on the money 
received therefor at more than six per centum (6%) per annum, computed with 
relation to the absolute maturity or maturities of the bonds in accordance with 
standard tables of bond values, excluding, however, from such computation the 
amount of any premium to be paid on redemption of any such bonds prior to 
maturity. (1963, c. 757, s. 8.) 


§ 136-89.67. Trust agreement.—lIn the discretion of the Authority any 
bonds issued under the provisions of this article may be secured by a trust agree- 
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ment by and between the Authority and a corporate trustee, which may be any 
trust company or bank having the powers of a trust company within or without 
the State. Such trust agreement or the resolution providing for the issuance of 
such bonds may pledge or assign the tolls and other revenues to be received, but 
shall not convey or mortgage any turnpike project or any part thereof. Such trust 
agreement or resolution providing for the issuance of such bonds may contain 
such provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
covenants setting forth the duties of the Authority in relation to the acquisition 
of property and the construction, improvement, maintenance, repair, operation and 
insurance of the turnpike project or projects in connection with which such bonds 
shall have been authorized, the rates of toll to be charged, and the custody, safe- 
guarding and application of all moneys. It shall be lawful for any bank or trust com- 
pany incorporated under the laws of the State which may act as depository of 
the proceeds of bonds or of revenues to furnish such indemnifying bonds or to 
pledge such securities as may be required by the Authority. Any such trust agree- 
ment may set forth the rights and remedies of the bondholders and of the trustee, 
and may restrict the individual right of action by bondholders. In addition to the 
foregoing, any such trust agreement or resolution may contain such other provi- 
sions as the Authority may deem reasonable and proper for the security of the 
bondholders. All expenses incurred in carrying out the provisions of such trust 
agreement or resolution may be treated as a part of the cost of the operation of 
the turnpike project or projects. (1963, c. 757, s. 9.) 


§ 136-89.68. Revenues.—The Authority is hereby authorized to fix, re- 
vise, charge and collect tolls for the use of each turnpike project and the different 
parts or sections thereof, and to contract with any person, partnership, associa- 
tion or corporation desiring the use of any part thereof, including the right of 
way adjoining the paved portion, for placing thereon telephone, telegraph, elec- 
tric light or power lines, gas stations, garages, stores, hotels, and restaurants, or for 
any other purpose except for tracks for railroad or railway use, and to fix the 
terms, conditions, rents and rates of charges for such use; provided that a suffi- 
cient number of gasoline stations should be authorized to be established in each 
service area along any such turnpike project to permit reasonable competition by 
private business in the public interest. Such tolls shall be so fixed and adjusted 
in respect to the aggregate of tolls from the turnpike project or projects in con- 
nection with which the bonds of any issue shall have been issued as to provide a 
fund sufficient with other revenues, if any, to pay (i) the cost of maintaining, re- 
pairing and operating such turnpike project or projects and (ii) the principal of 
and the interest on such bonds as the same shall become due and payable, and to 
create reserves for such purposes. Such tolls shall not be subject to supervision 
or regulation by any other commission, board, bureau or agency of the State. The 
tolls and all other revenues derived from the turnpike project or projects in con- 
nection with which the bonds of any issue shall have been issued, except such part 
thereof as may be necessary to pay such cost of maintenance, repair and operation 
and to provide such reserves therefor as may be provided for in the resolution 
authorizing the issuance of such bonds or in the trust agreement securing the same, 
shall be set aside at such regular intervals as may be provided in such resolution 
or such trust agreement in a sinking fund which is hereby pledged to, and charged 
with, the payment of the principal of and the interest on such bonds as the same 
shall become due, and the redemption price or the purchase price of bonds retired 
by call or purchase as therein provided. Such pledge shall be valid and binding 
from the time when the pledge is made; the tolls or other revenues or other money 
so pledged and thereafter received by the Authority shall immediately be subject 
to the lien of such pledge without any physical delivery thereof or further act, and 
the lien of any such pledge shall be valid and binding as against all parties hav- 
ing claims of any kind in tort, contract or otherwise against the Authority, irre- 
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spective of whether such parties have notice thereof. Neither the resolution nor any 
trust agreement by which a pledge is created need be filed or recorded except in 
the records of the Authority. The use and disposition of money to the credit of 
such sinking fund shall be subject to the provisions of the resolution authorizing 
the issuance of such bonds or of such agreement. Except as may otherwise be pro- 
vided in such resolution or such trust agreement, such sinking fund shall be a fund 
for all such bonds without distinction or priority of one over another. (1963,. c. 


75798010.) 


§ 136-89.69. Trust funds.—All moneys received pursuant to the authority 
of this article, whether as proceeds from the sale of bonds or as revenues, shall 
be deemed to be trust funds to be held and applied solely as provided in this ar- 
ticle. The resolution authorizing the bonds of any issue or the trust agreement se- 
curing such bonds shall provide that any officer with whom, or any bank or trust 
company with which such moneys shall be deposited shall act as trustee of such 
moneys and shall hold and apply the same for the purposes hereof, subject to such 
regulations as this article and such resolutions or trust agreement may provide. 
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§ 136-89.70. Remedies.—Any holder of bonds issued under the provisions 
of this article or any of the coupons appertaining thereto, and the trustee under 
any trust agreement, except to the extent the rights herein given may be restricted 
by such trust agreement, may, either at law or in equity, by suit, action, manda- 
mus or other proceeding, protect and enforce any and all rights under the laws 
of the State or granted hereunder or under such trust agreement or the resolution 
authorizing the issuance of such bonds, and may enforce and compel the perform- 
ance of all duties required by this article or by such trust agreement or resolution 
to be performed by the Authority or by any officer thereof, including the fixing, 
charging and collecting of tolls. (1963, c. 757, s. 12.) 


§ 136-89.71. Exemption from taxation. — The exercise of the powers 
granted by this article will be in all respects for the benefit of the people of the 
State, for the increase of their commerce and prosperity, and for the improvement 
of their health and living conditions, and as the operation and maintenance of turn- 
pike projects by the Authority will constitute the performance of essential govern- 
mental functions, the Authority shall not be required to pay any taxes or assessments 
upon any turnpike project or any property acquired or used by the Authority un- 
der the provisions of this article or upon the income therefrom and any bonds is- 
sued under the provisions of this article, their transfer and the income therefrom 
(including any profit made on the sale thereof) shall at all times be free from tax- 
ation within the State, except inheritance and gift taxes. (1963" 6 75/8 lon) 


136-89.72. Maintenance; police and operating employees; convey- 
ance of land by political subdivisions, agencies and commissions; annual 
reports and audits; conflict of interest.—Each turnpike project when con- 
structed and opened to traffic shall be maintained and kept in good condition and 
repair by the Authority. Each such project shall also be policed and operated by 
such force of police, tolltakers and other operating employees as the Authority may 
in its discretion employ. 

All counties, cities, towns and other political subdivisions and all public agencies 
and commissions of the State, notwithstanding any contrary provision of law, are 
hereby authorized and empowered to lease, lend, grant or convey to the Author- 
ity at its request upon such terms and conditions as the proper authorities of such 
counties, cities, towns, political subdivisions, agencies or commissions of the State 
may deem reasonable and fair and without the necessity for any advertisement, 
order of court or other action or formality, other than the regular and formal ac- 
tion of the authorities concerned, any real property which may be necessary or con- 
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venient to the effectuation of the authorized purposes of the Authority, including 
public roads and other real property already devoted to public use. 


On or before the thirtieth day of January in each year the Authority shall make 
an annual report of its activities for the preceding calendar year to the Governor. 
Each such report shall set forth a complete operating and financial statement cov- 
ering its operation during the year. The Authority shall cause an audit of its 
books and accounts to be made at least once in each year by certified public ac- 
countants and the cost thereof may be treated as a part of the cost of construction 
or operation of the project. 

Any member, agent or employee of the Authority who contracts with the Au- 
thority or is interested, either directly or indirectly, in any contract with the Au- 
thority or in the sale of any property, either real or personal, to the Authority 
shall be punished by a fine of not more than one thousand dollars ($1,000.00) or 
by imprisonment for not more than one (1) year, or both. (1963, c. 757, s. 14.) 


§ 136-89.73. Turnpike revenue refunding bonds.—The Authority is 
hereby authorized to provide by resolution for the issuance of turnpike revenue 
refunding bonds of the Authority for the purpose of refunding any bonds then 
outstanding which shall have been issued under the provisions of this article, in- 
cluding the payment of any redemption premium thereon and any interest accrued 
or to accrue to the date of redemption of such bonds, and, if deemed advisable by 
the Authority, for the additional purpose of constructing improvements, exten- 
sions, or enlargements of the turnpike project or projects in connection with which 
the bonds to be refunded shall have been issued. The Authority is further author- 
ized to provide by resolution for the issuance of its turnpike revenue bonds for 
the combined purpose of: 


(1) Refunding any bonds then outstanding which shall have been issued un- 
der the provisions of this article, including the payment of any redemp- 
tion premiums thereon and any interest accrued or to accrue to the 
the date of redemption of such bonds; and 

(2) Paying all or any part of the cost of any additional turnpike project or 
projects. The issuance of such bonds, the maturities and other details 
thereof, the rights of the holders thereof, and the rights, duties and 
obligations of the Authority in respect of the same, shall be governed 
by the provisions of this article insofar as the same may be applicable. 


(1963, c. 757, s. 15.) 


§ 136-89.74. Transfer to State.—When all bonds issued under the provi- 
sions of this article in connection with any turnpike project or projects and the 
interest thereon shall have been paid or a sufficient amount for the payment of all 
such bonds and the interest thereon to the maturity thereof shall have been set 
aside in trust for the benefit of the bondholders, such project or projects, if then 
in good condition and repair, shall become part of the State Highway system and 
shall thereafter be maintained by the State Highway Commission free of tolls ; pro- 
vided, however, that the Authority may thereafter charge tolls for the use of any 
such project and pledge such tolls to the payment of bonds issued under the pro- 
visions of this article in connection with another turnpike project or projects, but 
any such pledge of tolls of a turnpike project to the payment of bonds issued ia 
connection with another project or projects shall not be effectual until the princi- 
pal of and the interest on the bonds issued in connection with the first men- 
tioned project shall have been paid or provision made for their payment. (1963, c. 
foes Oe) 


§ 136-89.75. Article provides additional powers.—The foregoing sec- 
tions of this article shall be deemed to provide an additional alternative method 
for the doing of the things authorized thereby, and shall be regarded as supple- 
mental and additional to powers conferred by other laws, and shall not be re- 
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garded as in derogation of any powers now existing ; provided, however, that the 
issuance of turnpike revenue bonds or turnpike revenue refunding bonds under 
the provisions of this article need not comply with the requirement of any other 


law applicable to the issuance of bonds. (1963, c. 757, s. 17.) 


§ 136-89.76. Article liberally construed.—This article, being necessary 
for the welfare of the State and its inhabitants, shall be liberally construed to 
effect the purposes thereof. (1963, c. 757, s. 18.) 


§ 136-89.77. Powers limited to one project.—The Authority herein cre- 
ated shall not construct more than one turnpike project, which project shall not 
exceed one hundred (100) miles in length, until the General Assembly shall have 
reviewed the activities of the Authority and shall have by amendment to this sec- 
tion, specifically authorized the construction of additional projects. (1963, c. 757, 
alg ke 


ARTICLE 7. 


Miscellaneous Provisions. 


§ 136-91. Placing glass, etc., or injurious obstructions in road. 


Liability for Failure to Remove Glass, 
etc., Accidentally Deposited on Highway. 
—Assuming that a deposit of glass on the 
highway by defendants was purely acciden- 
tal, defendants nevertheless owed other 
motorists the common-law duty of due care 
to remove the glass and debris from the 
highway and to give reasonable warning 
of the peril until it was removed. Chandler 


§ 136-93. Openings, structures, 
mits. 

Quoted in Taylor v. Hertford, 253 N. C. 
541, 117 S. E. (2d) 469 (1960). 


y. Forsyth Royal Crown Bottling Co., 
Ona Goth. 125 (oe Lr (2d) 584 (1962). 

Readily removable objects carelessly left 
in the highway may render the person who 
left them there liable for negligence to the 
drivers of ordinary vehicles moving at a 
reasonable rate of speed. Chandler v. For- 
syth Royal Crown Bottling Co., 257 N. C. 
245, 125 S. E. (2d) 584 (1962). 


pipes, trees, and issuance of per- 


§ 136-96. Road or street not used within 15 years after dedication 
deemed abandoned; declaration of withdrawal recorded; joint tenants 
or tenants in common; defunct corporations. 


Section Not Applicable Where Road Is 
Way ot Necessity.— 

In accord with 1st paragraph in original. 
See Steadman v. Pinetops, 251 N. C. 509, 
112 S. E. (2d) 102 (1960). 

Owners Are Only Parties, etc.— 

Where lots are sold and conveyed by 
reference to a map or plat which represents 
a division of a tract of land into subdivi- 
sions of streets and lots, such streets be- 
come dedicated to the public use, and the 
purchaser of a lot or lots acquires the right 
to have all and each of the streets kept 
open; and it makes no difference whether 
the streets be in fact opened or accepted by 
the governing boards of towns or cities if 
they lie within municipal corporations. 
There is a dedication, and if they are not 
actually opened at the time of the sale they 
must be at all times free to be opened as 
occasion may require. Steadman v. Pine- 
tops, 251 N. C. 509, 112 S. E. (2d) 102 


(1960); Janicki v. Lorek, 255 N. Cr53120 
S. E. (2d) 413 (1961). 

And it makes no difference whether the 
streets be in fact opened or accepted »y the 
public. Janicki v. Lorek, 255 N. C535 120 
SH 2d).413. (1961). 

Effect of Withdrawal before Accept- 
ance.— 

In accord with original. See Steadman 
y. Pinetops, 251 N. C. 509, 112 S. E. (2d) 
102 (1960). 

Use by Public Prevents Withdrawal.— 

In accord with 1st paragraph in original. 
See Janicki v. Lorek, 255 N. C. 53, 120 S. 
E. (2d) 413 (1961). 

Withdrawal of Street Dedicated and 
Accepted by Municipality——Where a mu- 
nicipality opens, improves and maintains a 
street dedicated to the public by the regis- 
tration of a map or plat showing such 
street, there is an acceptance of the dedica- 
tion of the street by the municipality, and 
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where the dedication of a street has be- 
come complete by the acceptance thereof 
by a municipality, and the street is opened 
and maintained by the municipality and 
used by the public, the right to revoke the 
dedication is gone, except with the consent 
of the municipality acting in behalf of the 
public and the consent of those persons, 
firms or corporations having vested rights 
in the dedication. Steadman v. Pinetops, 
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poration Which Ceases to Exist. — Where 
a corporation, which had dedicated streets 
to the public by the registration of a map 
showing such streets, ceases to exist, the 
right to revoke such dedication is vested 
in the owner of the land abutting the 
streets, and such right is not affected by 
the fact that a receivership of the corpo- 
ration is still extant. Steadman y. Pinetops, 
251 IN C2 50911205 BS (2d)" 102) (1960): 


Cited in Salisbury v. Barnhardt, 249 N. 
C. 549, 107 S. E. (2d) 297 (1959). 


261/N:1C.,.509, 172 Seuey) (2d e026 960); 
Withdrawal of Streets Dedicated by Cor- 


§ 136-102.1. Blue Star Memorial Highway.—All of the United States 
Highway #70, wherever located in North Carolina, shall, from enactment and 
ratification of this section, be known and designated as “Blue Star Memorial 
Highway.” 

No State highway funds may be expended for the erection of signs designating 
the highway as provided in this section. (1963, c. 140.) 


ARTICLE 9, 
Condemnation. 


§ 136-103. Institution of action and deposit.—In case condemnation 
shall become necessary the State Highway Commission shall institute a civil ac- 
tion by filing in the superior court of any county in which the land is located 
a complaint and a declaration of taking declaring that such land, easement, or 
interest therein is thereby taken for the use of the Highway Commission. Said 
declaration shall contain or have attached thereto the following: 


(1) A statement of the authority under which and the public use for which 
said land is taken. 

(2) A description of the entire tract or tracts affected by said taking suffi- 
cient for the identification thereof. 

(3) A statement of the estate or interest in said land taken for public use 
and a description of the area taken sufficient for the identification 
thereof. 

(4) The names and addresses of those persons who the Highway Commis- 
sion is informed and believes may have or claim to have an interest 
in said lands, so far as the same can by reasonable diligence be as- 
certained and if any such persons are infants, non compos mentis, 
under any other disability, or their whereabouts or names unknown, 
it must be so stated. 

(5) A statement of the sum of money estimated by said Commission to 
be just compensation for said taking. 


Said complaint shall contain or have attached thereto the following : 


(1) A statement of the authority under which and the public use for which 
saia land is taken. 

(2) A description of the entire tract or tracts affected by said taking suffi- 
cient for the identification thereof, 

(3) A statement of the estate or interest in said land taken for public use 
and a description of the area taken sufficient for the identification 
thereof. 

(4) The names and addresses of those persons who the Highway Commis- 
sion is informed and believes may have or claim to have an interest 
in said lands, so far as the same can by reasonable diligence be as- 
certained and if any such persons are infants, non compos mentis, 


234 


§ 136-104 


1963 CUMULATIVE SUPPLEMENT 


§ 136-104 


under any other disability, or their whereabouts or names unknown, 


it must be so stated. 


(5) A statement as to such liens or other encumbrances as the 


Commis- 


sion is informed and believes are encumbrances upon said real estate 
and can by reasonable diligence be ascertained. 

(6) A prayer that there be a determination of just compensation in accord- 
ance with the provisions of this article. 


The filing of said complaint and said declaration of taking shall be accom- 
panied by the deposit of the sum of money estimated by said Highway Commis- 
sion to be just compensation for said taking and upon the filing of said com- 
plaint and said declaration of taking and deposit of said sum, summons shall be 
issued and together with a copy of said complaint and said declaration of taking 
and notice of the deposit be served upon the person named therein in the manner 


now provided for the service of 


process in civil actions. The Commission may 


amend the complaint and declaration of taking and may increase the amount of 


its deposit with the court at any time w 


hile the proceeding is pending, and the 


owner shall have the same rights of withdrawal of this additional amount as set 


forth in § 136-105 of this chapter. 
1963, c. 1156, s. 1.) 


Editor’s Note. — Section 3 of the act 
inserting this article provides: “All laws 
and clauses of laws in conflict with this 
act are hereby repealed except that as to 
those actions or proceedings pending upon 
the effective date of this act or to any 
takings or causes of actions arising prior 
to the effective date of this article the 
present provisions of the law shall remain 
in full force and effect until such actions 
or proceedings are concluded.” 

The 1961 amendment inserted “com- 
plaint and” before “declaration” in the 
last sentence. 

The 1963 amendment inserted the word 
“may” before the word “increase” in the 
last sentence. 


§ 136-104. Vesting of title and ri 
randum or supplemental memorandu 


(1959, c. 1025, s. 2; 1961, c. 1084, s. 1% 


For cases decided under provisions for- 
merly applicable to condemnation by the 
State Highway Commission, see notes to 
§§ 40-11, 40-12 and 136-19. 

The effective date of this article is July 
1, 1960. 

Section Inapplicable to Takings or Causes 
of Action Arising before July 1, 1960.—This 
section does not apply “to any takings or 
causes of actions arising prior to the effec- 
tive date” thereof, to wit, July 1, 1960. 
Barnes v. North Carolina State Highway 
Comm., 257 N. C. 507, 126 S. E. (2d) 732 
(1962). 

Cited in State Highway Comm. v. Kenan 
Oil Co., 260 N. C. 131, 131 S. EB. (2d) 665 
(1963). 


ght of possession; recording memo- 


m of action.—Upon the filing of the 


complaint and the declaration of taking and deposit in court, to the use of the 


person entitled thereto, of the amount of the estimated compensation stated in 


. 


the declaration, title to said land or such other interest therein specified in the 
complaint and the declaration of talking, together with the right to immediate 
possession thereof shall vest in the State Highway Commission and the judge 
shall enter such orders in the cause as may be required to place the Highway 
Commission in possession, and said land shall be deemed to be condemned and 
taken for the use of the Highway Commission and. the right to just compensa- 
tion therefor shall vest in the person owning said property or any compensable 
interest therein at the time of the filing of the complaint and the declaration of 
taking and deposit of the money in court, and compensation shall be determined 
and awarded in said action and established by judgment therein. 

On and after July 1, 1961, the Highway Commission, at the time of the filing 
of the complaint and declaration of taking and deposit of estimated compensa- 
tion, shall record a memorandum of action with the register of deeds in all coun- 
ties in which the land involved therein is located and said memorandum shall be 
recorded among the land records of said county. Upon the amending of any com- 
plaint and declaration of taking affecting the property taken, the State Highway 
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Commission shall record a supplemental memorandum of action. The memo- 
randum of action shall contain 
(1) The names of those persons who the Highway Commission is in- 
formed and believes may have or claim to have an interest in said 
lands and who are parties to said action; 
(2) A description of the entire tract or tracts affected by said taking suff- 
cient for the identification thereof; 
(3) A statement of the estate or interest in said land taken for public use; 
(4) The date of institution of said action, the county in which said action 
is pending, and such other reference thereto as may be necessary 
for the identification of said action. 

As to those actions instituted by the Highway Commission under the pro- 
visions of this article prior to July 1, 1961, the Highway Commission shall, on 
or before October 1, 1961, record a memorandum of action with the register 
of deeds in all counties in which said land is located as hereinabove set forth; 
however, the failure of the Highway Commission to record said memorandum 
shall not invalidate those actions instituted prior to July 1, 1961. (1959, c. 1025, 
8.12 wlOGL ec lOSseaiee 1963; e711 5600s, 2") 


Editor’s Note.—The 1961 amendment The 1963 amendment inserted the pres- 
added all of the section beginning with ent second sentence of the second para- 
the second paragraph. graph. 


§ 136-105. Disbursement of deposit; serving copy of disbursing 
order on Director of Highway Commission.—Any time prior to the expira- 
tion of two years from service of summons, the person named in the complaint 
and declaration of taking may apply to the court for disbursement of the money 
deposited in the court, or any part thereof, as full compensation, or as a credit 
against just compensation without prejudice to further proceedings in the cause 
to determine just compensation. Upon such application, the judge shall, unless 
there is a dispute as to title, order that the money deposited be paid forthwith 
to the person entitled thereto in accordance with the application. The judge 
shall have power to make such orders with respect to encumbrances, liens, rents, 
taxes, assessments, insurance, and other charges, if any, as shall be just and equi- 
table. : 

No notice to the Highway Commission of the hearing upon the application 
for disbursement of deposit shall be necessary, but a copy of the order disbursing 
the deposit shall be served upon the Director of the Highway Commission. 
(1959, ce TOZ5) Maze VOb te 91084,"3.¥30) 

Editor’s Note.—The 1961 amendment Oil Co., 260 N. C. 131, 131 S. E. (2d) 665 
added the second paragraph. (1963). 

Cited in State Highway Comm. v. Kenan 


§ 136-106. Answer, reply and plat.—(a) Any person whose property 
has been taken by the Highway Commission by the filing of a complaint and a 
declaration of taking, may within the time hereinafter set forth file an answer 
to the complaint only praying for a determination of just compensation. No an- 
swer shall be filed to the declaration of taking and notice of deposit. Said an- 
swer shall, in addition, contain the following: 

(1) Such admissions or denials of the allegations of the complaint as are 
appropriate. 

(2) The names and addresses of the persons filing said answer, together 
with a statement as to their interest in the property taken. 

(3) Such affirmative defenses or matters as are pertinent to the action. 

(b) A copy of the answer shall be served on the Director of Highways, State 
Highway Commission, in Raleigh, provided that failure to serve the answer shall 
not deprive the answer of its validity. The affirmative allegations of said answer 
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shall be deemed denied. The Highway Commission may, however, file a reply 
within thirty (30) days from receipt of a copy of the answer. 

(c) The Highway Commission, within ninety (90) days from the receipt of 
the answer shall file in the cause a plat of the land taken and such additional area 
as may be necessary to properly determine the damages, and a copy thereof shall 
be mailed to the parties or their attorney; provided, however, the Commission 
shall not be required to file a map or plat in less than six (6) months from the 
date of the filing of the complaint. (1959, c. 1025, s. 2; 1961, c. 1084, s. 4; 
1965) Cab) 8G: wks 3354 ) 

Editor’s Note——The 1961 amendment 
substituted “receipt” for “filing” in the 
first line of subsection (c) and added the 
words “or their attorney” at the end 
thereof. 

The 1963 amendment inserted the word 
“only” before the word “praying” near the 


end of the first sentence of subsection (a), 
inserted the present second sentence in 
subsection (a), substituted “ninety (90)” 
for “sixty (60)” near the beginning of sub- 
section (c) and added the proviso at the 
end thereof. 


§ 136-107. Time for filing answer.—Any person named in and served 
with a complaint and declaration of taking shall have twelve (12) months from 
the date of service thereof to file answer. Failure to answer within said time 
shall constitute an admission that the amount deposited is just compensation 
and shall be a waiver of any further proceeding to determine just compensation ; 
in such event the judge shall enter final judgment in the amount deposited and 
order disbursement of the money deposited to the owner. For good cause shown 
and upon notice to the Highway Commission the judge may within the initial 
twelve months’ period extend the time for filing answer for a period not to 
exceed an additional six (6) months. (1959, c. 1025, s. 2.) 


§ 136-108. Determination of issues other than damages.—After the 
filing of the plat, the judge, upon motion and ten (10) days’ notice by either 
the Highway Commission or the owner, shall, either in or out of term, hear and 
determine any and all issues raised by the pleadings other than the issue of dam- 
ages, including, but not limited to, if controverted, questions of necessary and 
proper parties, title to the land, interest taken, and area taken. (1959, c. 1025, s. 
Bx819050 co 1156,6s"5s) 


Editor’s Note. — The 1963 amendment 
substituted ‘and all issues” for “issue” 
preceding the word “raised” and also in- 
serted “but not limited to” following the 


word “including.” 

Quoted in Johnson v. North Carolina 
State Highway Comm., 259 N. C. 371, 130 
S. E. (2d) 544 (1963). 


§ 136-109. Appointment of commissioners.—(a) Upon request of the 
owner in the answer, or upon motion filed by either the Highway Commission 
or the owner within sixty (60) days after the filing of answer, the clerk shall 
appoint, after the determination of other issues as provided by § 136-108 of this 
chapter, three competent, disinterested freeholders residing in the county to go 
upon the property and under oath appraise the damage to the land sustained by 
reason of the taking and report same to the court within a time certain. If no 
request or motion is made for the appointment of commissioners within the time 
permitted, the cause shall be transferred to the civil issue docket for trial at term 
as to the issue of just compensation. 

(b) Such commissioners, if appointed, shall have the power to make such in- 
spection of the property, hold such hearings, swear such witnesses, and take 
such evidence as they may, in their discretion, deem necessary, and shall file into 
court a report of their determination of the damages sustained. 

(c) Said report of commissioners shall in substance be in written form as 
follows: 
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sioners appointed by the Court to assess the damages that have been and will 
besustained: chy: is). deere: Wecapr ate iet , the owner of certain land lying in 
shu As operands at PPL County, North Carolina, which has been taken by the State 
Highway Commission tor highway purposes, do hereby certify that we convened, 
and, having first been duly sworn, visited the premises, and took such evidence 
as was presented to us, and after taking into full consideration the quality and 
quantity of the land and all other facts which reasonably affect its fair market 
value at the time of the taking, we have determined the fair market value of the 
part of the land) tekenaro: Deuthe rst sole. epee ee and the damage to the 
remainder of the land of the owner by reason of the taking to be the sum of 
(if applicable). 

We have determined the general and special benefits resulting to said owner 
from the construction of the highway to be the sum of $...... metas, (if ap- 
plicable). 


GIVEN under our hands, this the ........ 


ar bso cio eure: tates EAMG) 
Ey Ae, PE en nea Ste eee (SEAL) 

(d) A copy of the report shall at the time of filing be mailed to each of the 
parties. Within thirty (30) days after the filing of the report, either the Com- 
mission or the owner, may except thereto and demand a trial de novo by a jury 
as to the issue of damages. Whereupon the action shall be placed on the civil 
issue docket of the superior court for trial de novo by a jury at term as to the 
issue of damages, provided, that upon agreement of both parties trial by jury 
may be waived and the issue determined by the judge. The report of commis- 
sioners shall not be competent as evidence upon the trial of the issue of damages 
in the superior court, nor shall evidence of the deposit by the Commission into 
the court be competent upon the trial of the issue of damages. If no exception 
to the report of commissioners is filed within the time prescribed final judgment 
shall be entered by the judge upon a determination and finding by him that the 
report of commissioners, plus interest computed in accordance with § 136-113 
of this chapter, awards to the property owners just compensation. In the event 
that the judge is of the opinion and, in his discretion, determines that such award 
does not provide just compensation he shall set aside said award and order the 
case placed on the civil issue docket for determination of the issue of damages 
by a‘ jury. (19595 c/11025,%s,2: 1961, c. 1084.08.85 1963671 156;75.°62) 


Editor’s Note—The 1961 amendment’ ginning of subsection (a), moved the 


substituted in subsection (d) “§ 136-113” 
for “§ 136-114.” 

The 1963 amendment inserted the words 
“upon” and “filed” before and after, re- 
spectively, the word “motion” near the be- 


clause as to the determination of issues un- 
der § 136-108, which formerly followed the 
word “answer” in the first sentence of sub- 
section (a), and made other minor changes 
therein. 


§ 136-110. Parties; orders; continuances. — The judge may appoint 
some competent attorney to appear for and protect the rights of any party or 
parties in interest who are unknown, or whose residence is unknown and who 
has not appeared in the proceeding by an attorney or agent. The judge shall 
appoint guardians ad litem for such parties as are minors, incompetents, or other 
parties who may be under a disability and without general guardian, and the 
judge shall have the authority to make such additional parties as are necessary 
to the complete determination of the proceeding and enter such other orders 
oe in law or equity as may be necessary to carry out the provisions of this 
article, 


Upon the coming on of the cause for hearing pursuant to G. S. 136-108 or 
upon the coming on of the cause for trial, the judge, in order that the material 
ends of justice may be served, upon his own motion, or upon motion of any of 
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the parties thereto and upon proper showing that the effect of condemnation upon 
the subject property cannot presently be determined, may, in his discretion, con- 
tinue the cause until the highway project under which the appropriation oc- 
curred is open to traffic, or until such earlier time as, in the opinion of the 
judge, the effect of condemnation upon said property may be determined. (1959, 
Pe 1025.16, 2° 19657.Ce 1100, :8../ 4) 
Editor’s Note. — The 1963 amendment 
added the second paragraph. 


§ 136-111. Remedy where no declaration of taking filed; record- 
ing memorandum of action.—Any person whose land or compensable inter- 
est therein has been taken by the Highway Commission and no complaint and 
declaration of taking has been filed by said Highway Commission may, within 
twelve (12) months of the completion of highway project for which the land 
was taken, file a complaint in the superior court setting forth the names and 
places of residence of the parties, so far as the same can by reasonable diligence 
be ascertained, who own or have, or claim to own or have, estates or interests in 
the said real estate and if any such persons are under a legal disability, it must 
be so stated, together with a statement as to any encumbrances on said real 
estate; said complaint shall further allege with particularity the facts which con- 
stitute said taking together with the dates that they allegedly occurred; said 
complaint shall describe the property allegedly owned by said parties and shall 
describe the area and interests allegedly taken. Upon the filing of said complaint, 
summons shall issue and together with a copy of said complaint be served on 
the Director of Highways. The allegations of said complaint shall be deemed 
denied; however, the Highway Commission within sixty (60) days of service 
of summons and complaint may file answer thereto, and if said taking is ad- 
mitted by the Highway Commission, it shall, at the time of filing answer, deposit 
with the court the estimated amount of compensation for said taking and notice 
of said deposit shall be given to said owner. Said owner may apply for disburse- 
ment of said deposit and disbursement shall be made in accordance with the ap- 
plicable provisions of § 136-105 of this chapter. If a taking is admitted, the 
Commission shall, within ninety (90) days of the filing of the answer to the com- 
plaint, file a map or plat of the land taken. The procedure hereinbefore set out 
shall be followed for the purpose of determining all matters raised by the plead- 
ings and the determination of just compensation. 

The plaintiff at the time of filing of the complaint shall record a memorandum 
of action with the register of deeds in all counties in which the land involved 
therein is located, said memorandum to be recorded among the land records of 
said county. The memorandum of action shall contain 


(1) The names of those persons who the plaintiff is informed and believes 
may have or claim to have an interest in said lands and who are 
parties to said action; 

(2) A description of the entire tract or tracts affected by the alleged tak- 
ing sufficient for the identification thereof ; 

(3) A statement of the estate or interest in said land allegedly taken for 
public use; and 

(4) The date on which plaintiff alleges the taking occurred, the date on 
which said action was instituted, the county in which it was insti- 
tuted, and such other reference thereto as may be necessary for the 
identification of said action. (1959, c. 1025, s. 2; 1961, c. 1084, s. 6; 
1963, c. 1156, s. 8.) 

Editor’s Note—The 1961 amendment The 1963 amendment increased the pe- 
substituted the word “complaint” for the riod for filing an answer in the third sen- 
word “petition” in line twelve of the first tence of the first paragraph from 30 to 60 
paragraph and added the second paragraph days and inserted the present fifth sentence 
with subdivisions (1) through (4). therein. 
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§ 136-112. Measure of damages.—The following shall be the measure 
of damages to be followed by the commissioners, jury or judge who determines 


the issue of damages: 


(1) Where only a part of a tract is taken, the measure of damages for said 
taking shall be the difference between the fair market value of the en- 
tire tract immediately prior to said taking and the fair market value 
of the remainder immediately after said taking, with consideration be- 
ing given to any special or general benefits resulting from the utiliza- 
tion of the part taken for highway purposes. 

(2) Where the entire tract is taken the measure of damages for said taking 
shall be the fair market value of the property at the time of taking. 


(1959, c. 1025, s. 2.) 


Editor’s Note.—For highway cases dis- 
cussing offsets against damages prior to 
the enactment of this section, see note 
under § 136-19. 

Distinction between General and Special 
Benefits—The most satisfactory distinc- 
tion between general and special benefits 
is that general benefits are those which 
arise from the fulfillment of the public ob- 
ject which justified the taking, and special 
benefits are those which arise from the 
peculiar relation of the land in question 
to the public improvement. Templeton v. 
State Highway Comm., 254 N. C. 337, 118 
Sa E.. (dp i918 C1961): 

Items going to make up the “difference” 
in subsection (1) of this section embrace 
compensation for the part taken and com- 
pensation for injury to the remaining por- 
tiou., which is to be offset under the terms 
of this section by any general and special 
benefits resulting to the landowner from 
the utilization of the property taken for 
a highway. Templeton v. State Highway 
Commi, 254 N.C 337, 118.8. E. (2d)918 
(1961). 

Determination of Value.—In estimating 
the value of property all of the capabili- 
ties of the property, and all of the uses 
to which it may be applied, or for which 
it is adapted, which affect its value in the 
market are to be considered, and not 
merely the condition it is in at the time 
and the use to which it is then applied by 


the owner. Williams v. State Highway 
Comm., 252 N. C. 514, 114 S. E. (2d) 340 
(1960). 

Admissible Evidence. — Any evidence 
which aids the jury in fixing a fair market 
value of the land and its diminution by 
the burden put upon it, is relevant and 
should be heard. Templeton v. State High- 
way Comm., 254 N. C. 337, 118 S. E. (2d) 
918 (1961), citing Gallimore vy. State High- 
way & Public Works Comm., 241 N. C. 350, 
Sh eo neen(2d) 892 955). 

The jury should be allowed to hear 
testimony that construction of a highway 
greatly increased the property values of all 
the property slong the highway, and the 
opinion of a witness that petitioners’ land 
had tripled in value in determining what 
general and special benefits, if any, the 
petitioners received. Templeton v. State 
Highway Comm., 254 N. C. 337, 118 S. 
E. (2d) 918 (1961). 

Questioning of Expert Witness.—An ex- 
pert witness riay be questioned on cross- 
examination with respect to the sales prices 
of nearby property to test his knowledge 
of values and for the purpose of impeach- 
ment, but not for the purpose of fixing 
value. This is especially true if the wit- 
ness used such sales as a basis for his ap- 
praisal of the property taken, or if he had 
actually appraised the property sold. Tem- 
pleton v. State Highway Comm., 254 N. 
.4337,4118%Siata(2d). 91 8b (1861), 


§ 136-113. Interest as a part of just compensation.—To said amount 


awarded as damages by the commissioners or a jury or judge, the judge shall, 
as a part of just compensation, add interest at the rate of six per cent (6%) per 
annum on said amount from the date of taking to the date of judgment; but in- 
terest shall not be allowed from the date of deposit on so much thereof as shall 
have been paid into court as provided in this article. (1959, c. 1025, s. 2.) 


§ 136-114. Additional rules.—In all cases of procedure under this arti- 
cle where the mode or manner of conducting the action is not expressly provided 
for in this article or by the statute governing civil procedure or where said civil 
procedure statutes are inapplicable the judge before whom such proceeding may 
be pending shall have the power to make all the necessary orders and rules of 
procedure necessary to carry into effect the object and intent of this chapter and 
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the practice in such cases shall conform as near as may be to the practice in other 
civil actions in said courts. (1959, c. 1025, s. 2.) 


§ 136-115. Definitions.—For the purpose of this article 


(1) The word “judge” shall mean the resident judge of the superior court 
in the district where the cause is pending, or special judge residing 
in said district, or the judge of the superior court assigned to hold 
the courts of said district or the emergency or special judge holding 
court in the county where the cause is pending. 

(2) The words “person”, “owner”, and “party” shall include the plural; 
and the words “Highway Commission” shall mean the State High- 
way Commission. (1959, c. 1025, s. 2; 1961, c. 1084, s. 7.) 

Editor’s Note.——The 1961 amendment 
inserted the words “or special” in the next 
to last line of subdivision (1). 


§ 136-116. Final judgments.—Final judgments entered in actions insti- 
tuted under the provisions of this article shall contain a description of the prop- 
erty affected, together with a description of the property and estate or interest 
acquired by the Commission and a copy of said judgment shall be certified to the 
register of deeds in the county in which the land or any part thereof lies and be 
recorded among the land records of said county. (1959, c. 1025,<8: Z..) 


§ 136-117. Payment of compensation.—If there are adverse and con- 
flicting claimants to the deposit made into the court by the Highway Commission 
or the additional amount determined as just compensation, on which final judg- 
ment is entered in said action, the judge may direct the full amount determined 
to be paid into said court by the Highway Commission and may retain said cause 
for determination of who is entitled to said moneys and may by further order in 
the cause direct to whom the same shall be paid and may in its discretion order 
a reference to ascertain the facts on which such determination and order are to 
be made. (1959, c. 1025, s. 2.) 


§ 136-118. Agreements for entry.—The provisions of this article shall 
not prevent the Highway Commission and the owner from entering into a writ- 
ten agreement whereby the owner agrees and consents that the Highway Com- 
mission may enter upon his property without filing the complaint and declaration 
of taking and depositing estimated compensation as herein provided and the 
Highway Commission shall have the same rights under such agreement with 
the owner in carrying on work on such project as it would have by having filed 
a complaint and a declaration of taking and having deposited estimated compen- 
sation as provided in this article. (1959, c. 1025, s. 2; 1961, c. 1084, s. 8.) 

Editor’s Note.—The 1961 amendment “filing” in line four and the word “sum- 
inserted the references to depositing esti- mons” formerly appearing before “com- 
mated compensation and deleted the words  plaint” in line eight. 

“the summonses” formerly appearing after 


§ 136-119. Costs and appeal.—The Highway Commission shall pay all 
court costs taxed by the court. Either party shall have a right of appeal to the 
Supreme Court for errors of law committed in any proceedings provided for in 
this article in the same manner as in any other civil actions and it shall not be 
necessary that an appeal bond be posted. (1959, c. 1025, 's. 2.) 


§ 136-120. Entry for surveys.—The State Highway Commission with- 
out having filed a complaint and a declaration of taking as provided in this article 
is authorized to enter upon any lands and structures upon lands to make surveys, 
borings, soundings or examinations as may be necessary in carrying out and per- 
forming its duties under this chapter, and such entry shall not be deemed a tres- 
pass, or taking within the meaning of this article; provided, however, that the 
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Highway Commission shall make reimbursement for any damage resulting to 
such land as a result of such activities and the owner, if necessary, shall be en- 
titled to proceed under the provisions of § 136-111 of this chapter to recover for 
such damage. (1959, c. 1025, s. 2.) 


§ 136-121. Refund of deposit. — In the event the amount of the final 
judgment is less than the amount deposited by the Highway Commission pur- 
suant to the provisions of this article, the Highway Commission shall be entitled 
to recover the excess of the amount of the deposit over the amount of the final 
judgment and court costs incident thereto: Provided, however, in the event there 
are not sufficient funds on deposit to cover said excess the Highway Commission 
shall be entitled to a judgment for said sum against the person or persons having 
received said deposit. (1959, c. 1025, s. 2.) 


Chapter 137. 


Rural Rehabilitation. 
Article 2. 


North Carolina Rural Rehabilitation 
Corporation. 
Sec. 
137-31.3. Members of board of directors; 
terms of office; per diem and 
expenses. 


ARTICLE 2, 
North Carolina Rural Rehabilitation Corporation. 


§ 137-31.3. Members of board of directors; terms of office; per 
diem and expenses.—The governing body of the North Carolina Rural Re- 
habilitation Corporation shall be a board of directors consisting of nine members, 
of whom the Commissioner of Agriculture, the Director of the Co-operative 
Agricultural Extension Service of the North Carolina State College of Agricul- 
ture and Engineering of the University of North Carolina, the Director of the 
Division of Vocational Education of the State Department of Public Instruction, 
and the North Carolina State Director of the Farmers Home Administration 
of the United States Department of Agriculture, or in the event of a change of 
name of any of said offices, the persons performing the principal duties of said of- 
fices, by whatever name called, shall be ex officio members, and the remaining five 
members shall be named by the Governor of North Carolina. Of the five direc- 
tors first named by the Governor, one shall be appointed for a term of one year, 
two shall be appointed for terms of two years each and two for terms of three 
years each, and subsequent appointments shall be made for terms of three years 
each, The members of the board appointed by the Governor shall serve without 
compensation, but in attending meetings of the board they shall be paid such 
per diem and actual necessary expenses as may be incurred in travel and sub- 
sistence while attending such meetings from funds of the Corporation not in 
excess of that allowed by the biennial appropriation act for other State agen- 
cies. The ex officio members of the board shall serve without compensation and 
shall be reimbursed for actual costs of travel and subsistence by the agency which 
they represent. (1953, c. 724, s. 3; 1963, c. 1005.) 

Editor’s Note. — The 1963 amendment 
added the last two sentences, 
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Chapter 138. 


Salaries, Fees and Allowances. 


Sec. Sec. 
138-5. Per diem and allowances of State 138-6. Travel allowances of State officers 


boards, etc. and employees. 
138-7. Exceptions to G. S. 138-5 and 138-6. 


§ 138-5. Per diem and allowances of State boards, etc.—(a) Mem- 
bers of State boards, commissions, and committees which operate from funds 
deposited with the State Treasurer shall be compensated for their services at the 
following rates: 


(1) Advisory Budget Commission, seven dollars ($7.00) per diem: Pro- 
vided, that the rate during the period from July 1 through December 
31 of each even-numbered year shall be twenty-five dollars ($25.00) 
per diem ; 

(2) All other boards, commissions and committees, except those boards, 
commissions, and committees the members of which are now serving 
without compensation, seven dollars ($7.00) per diem. 


(b) Members of State boards, commissions, and committees shall be allowed 
travel expenses at the following rates: 


(1) For transportation by privately-owned automobile, eight cents (8¢) 
per mile of travel and the actual cost of tolls paid ; 

(2) For bus, railroad, pullman, or other public conveyance, actual fare; 

(3) For subsistence, the actual amount expended for room, meals, and rea- 
sonable gratuities, not to exceed a total of twelve dollars ($12.00) 
per day when traveling in State or a total of fourteen dollars ($14.00) 
when traveling out of State: Provided, that subject to the approval 
of the Director of the Budget, members who attend meetings of 
boards, commissions and committees held in their home communities 
shall be atiowed subsistence reimbursement for meals on the days 
they attend such meetings ; 

(4) For convention registration fees, not to exceed ten dollars ($10.00) 
per convention. 


(c) The schedules of per diem, subsistence, and travel allowances established 
in this section shall apply to members of all State boards, commissions, and com- 
mittees which operate from funds deposited with the State Treasurer, exclud- 
ing those boards, commissions and committees the members of which are now 
serving without compensation ; and all special statutory provisions relating to per 
diem, subsistence, and travel allowances are hereby amended to conform to this 
section. 

(d) Out-of-State travel on official business by members of State boards, com- 
missions, and committees which operate from funds deposited with the State 
Treasurer shall be reimbursed only upon authorization obtained in the manner 
prescribed by the Director of the Budget. (1961, c. $33. 652 1905, .6.. LOA. fay Les) 

Editor’s Note.—The act inserting this 1963, increased the mileage allowance from 
and the two following sections became ef- seven cents to eight cents per mile in sub- 
fective July 1, 1961. division (1) of subsection (b). 

The 1963 amendment, effective July 1, 


§ 138-6. Travel allowances of State officers and employees.—(a) 
Travel on official business by the officers and employees of State departments, 
institutions and agencies which operate from funds deposited with the State 
Treasurer shall be reimbursed at the following rates: 
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(1) For transportation by privately-owned automobile, eight cents (8¢) 
per mile of travel and the actual cost of tolls paid; 

(2) For bus, railroad, pullman, or other conveyance, actual fare; 

(3) For subsistence, the actual amount expended for room, meals, and rea- 
sonable gratuities, not to exceed a total of ten dollars ($10.00) per 
day when traveling in State or a total of fourteen dollars ($14.00) 
per day when traveling out of State; 

(4) For convention registration fees, not to exceed ten dollars ($10.00) 
per convention. 


(b) Out-of-State travel on official business by the officers and employees of 
State departments, institutions, and agencies which operate from funds deposited 
with the State Treasurer shall be reimbursed only upon authorization obtained 
in the manner prescribed by the Director of the Budget. (1961, c. 833, s. 6; 
19635, 6; 1049" SP 2y) 

Editor’s Note. — The 1963 amendment, per mile in subdivision (1) of subsection 
effective July 1, 1963, increased the mileage (a). 
allowance from seven cents to eight cents 


§ 138-7. Exceptions to G. S. 138-5 and 138-6.—The Director of the 
Budget, with the approval of the Advisory Budget Commission, shall establish 
and publish uniform standards and criteria under which actual expenses in ex- 
cess of the ten dollars ($10.00) for in-State travel, fourteen dollars ($14.00) for 
cut-of-State travel, and the ten dollar ($10.00) limit on convention registration, 
prescribed in G. S. 138-5 and 138-6, may be authorized for extraordinary charges 
for hotel, meals, and registration, whenever such charges are the result of re- 
quired official business. No expenditures in excess of the maximum amounts set 
forth in G. §. 138-5 and 138-6 shall be reimbursed unless the head of the State 
department, agency or institution involved has secured the approval of the Di- 
rector of the Budget prior to the making of such expenditures. (1961, c. 833, s. 
6.1.) 


Chapter 139. 


Soil and Water Conservation Districts. 
Article 1, Sec. 


General Provisions. and water conservation district 


may delegate powers. 


Sec. : Sts 
-9 
139-3.1. Change of names in General Stat- 129-20. Inclusion of additional at : 
ee 139-20.1. Validation of creation of certain 
ee : districts. 
139-4. Stat ] d Water Conservation , 
ars Soil 3 ? : 139-21. Board of trustees; selection and 
Committee. 
tenure. 
Article 2. 139-22. Organization and compensation of 
ae board. 
Watershed Improvement Districts. onze 
139-23. Officers, agents and employees; 


139-16. Establishment within soil 
vation district authorized. 

139-17. Petition for establishment: 
to set forth. 


139-18. Notice and hearing on petition; 


conser- surety bonds; annual audit. 


Status and general powers of dis- 
trict; power to levy assessment. 
Benefit assessments to defray dis- 
trict expenses; classification of 


139-24. 
what 


139-25. 


determination of need for dis- 
trict and defining boundaries. 
139-19. Establishment of watershed im- 
provement district situated in 
more than one soil conservation 
district. 
139-19.1. Supervisors of multi-county soil 
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land according to benefits. 


139-26. Estimate of expenses; filing and 
confirmation of initial assess- 
ment roll; subsequent assess- 
ments. 


139-27. Collection and payment of assess- 


ments; expenditure of proceeds 
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Sec. Sec. 
thereof and of other district 139-34. Power to incur debts and accept 
funds. gifts, etc. 

139-27.1. Debts may be incurred to be re- 439-35. Supervision by State Board. 


paid over more than three 439.36. Dissolution of watershed improve- 


ee breech 9 : ment district. 
139-28. Fiscal powers of governing body; 


may hold referendum on ques- 
tion of incurring indebtedness 
and issuing bonds. Article 3. 

139-29. Conduct of referendum. 
139-30. Resolution authorizing district to 
incur indebtedness or issue 


139-37. Participation by cities, counties, 
industries and others. 


Watershed Improvement Programs; 
Expenditure by Counties. 


bonds. 139-39. Alternative method of financing 
139-31. [Repealed.] watershed improvement  pro- 
139-32. Annual assessments to repay in- grams by special county tax. 


debtedness or bonds and debt 439-49 
service charges. 
139-33. Powers granted additional to the 


. Conduct of election. 
139-41. Powers of county commissioners. 


powers of soil conservation dis- 139-42, Article intended as supplementary. 
tricts; soil conservation districts 139-43. Transfer and continuation of pro- 
to continue to exercise their grams. 
powers. 

ARTICLE 1. 


General Provisions. 


§ 139-1. Title of chapter. 

Editor’s Note. — Session Laws 1959, c. ing the first fifteen sections thereof as 
781, s. 1, provides: “Chapter 139 of the article abe 
General Statutes is amended by classify- 


§ 139-2. Legislative determinations, and declaration of policy. — 
(a) Legislative Determinations.—It is hereby declared, as a matter of legislative 
determination : 


(1) The Condition. — The farm, forest and grazing lands of the State of 
North Carolina are among the basic assets of the State and the pres- 
ervation of these lands is necessary to protect and promote the health, 
safety, and general welfare of its people; improper land-use practices 
have caused and have contributed to, and are now causing and con- 
tributing to, a progressively more serious erosion of the farm and 
grazing lands of this State by wind and water ; the breaking of natural 
grass, plant, and forest cover has interfered with the natural factors 
of soil stabilization, causing loosening of soil and exhaustion of 
humus, and developing a soil condition that favors erosion; the top- 
soil is being blown and washed out of fields and pastures; there has 
been an accelerated washing of sloping fields; these processes of 
erosion by wind and water speed up with removal of absorptive top- 
soil, causing exposure of less absorptive and less protective but more 
erosive subsoil; failure by any land occupier to conserve the soil and 
control erosion upon his lands causes a washing and blowing of soil 
and water from his lands onto other lands and makes the conserva- 
tion of soil and control of erosion on such other lands difficult or 
impossible 

(2) The Consequences.—The consequences of such soil erosion in the form 
of soil-blowing and soil-washing are the silting and sedimentation of 
stream channels, reservoirs, dams. ditches, and harbors; the loss of 
fertile soil material in dust storms; the piling up of soil on lower 
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slopes, and its deposit over alluvial plains; the reduction in produc- 
tivity or outright ruin of rich bottom lands by overwash of poor sub- 
soil material, sand, and gravel swept out of the hills; deterioration of 
soil and its fertility, deterioration of crops grown thereon, and declin- 
ing acre yields despite development of scientific processes for increas- 
ing such yields; loss of soil and wate: which causes destruction of 
food and cover for wildlife; a blowing and washing of soil into 
streams which silts over spawning beds, and destroys water plants, 
diminishing the food supply of fish; a diminishing of the underground 
water reserve, which causes water shortages, intensifies periods of 
drought, and causes crop failures; an increase in the speed and volume 
of rainfall run-off, causing severe and increasing floods, which bring 
suffering, disease, and death; impoverishment of families attempting 
to farm eroding and eroded lands; damage to roads, highways, rail- 
ways, farm buildings, and other property from floods and from dust 
storms; and losses in navigation, hydro-electric power, municipal 
water supply, drainage developments, farming, and grazing. 

(3) The Appropriate Corrective Methods.—To conserve soil resources and 
control and prevent soil erosion and prevent floodwater and sediment 
damages, and further the conservation, utilization, and disposal of 
water, and the development of water resources it is necessary that 
land-use practices contributing to soil wastage and soil erosion be 
discouraged and discontinued, and appropriate soil-conserving land- 
use practices and works of improvement for flood prevention or the 
conservation, utilization, and disposal of water and the development 
of water resources be adopted and carried out. Among the proce- 
dures necessary for widespread adoption, are the carrying on of engi- 
neering operations such as the construction of terraces, terrace out- 
lets, check-dams, desilting basins, flood-water retarding structures, 
channel improvements, floodways, dikes, ponds, ditches, and the like; 
the utilization of strip cropping, lister furrowing, contour cultivating, 
contour furrowing, farm drainage, land irrigation; seeding and plant- 
ing of waste, sloping, abandoned, or eroded lands with water-con- 
serving and erosion-preventing plants, trees, and grasses; forestation 
and reforestation; rotation of crops; soil stabilization with trees, 
grasses, legumes, and other thick-growing, soil-holding crops; the ad- 
dition of soil amendments, manurial materials, and fertilizers for the 
correction of soil deficiencies and to promote increased growth of 
soil-protecting crops; retardation of run-off by increasing absorption 
of rainfall; and retirement from cultivation of steep, highly erosive 
areas and areas now badly gullied or otherwise eroded. 


(b) Declaration of Policy.—It is hereby declared to be the policy of the legis- 
lature to provide for the conservation of the soil and soil resources of this State, 
and for the control and prevention of soil erosion, and for the prevention of flood- 
water and sediment damages, and for furthering the conservation, utilization, and 
disposal of water, and the development of water resources and thereby to pre- 
serve natural resources, control floods. prevent impairment of dams and reser- 
voirs, assist in maintaining the navigability of rivers and harbors, preserve wild- 
life, protect the tax base, protect public lands and protect and promote the health, 
safety and general welfare of the people of this State. (1937, c. 393, s. 2; 1947, 
OLS i eerenere. 7 Ol) Ss, Pee 


Editor’s Note.— floodwater and sediment damages, and 
The 1959 amendment rewrote subdivi- for furthering the conservation, utilization, 
sion (3) of subsection (a) and inserted, and disposal of water, and the develop- 
beginning in line three of subsection (b), ment of water resources.” 
the words “and for the prevention of 
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§ 139-3. Definitions. — Wherever used or referred to in this chapter, 
unless a different meaning clearly appears from the context: 


(1) “District” or “soil conservation district” means a governmental subdivi- 
sion of this State, and a public body corporate and politic, organized 
in accordance with the provisions of this chapter, for the purposes, 
with the powers, and subject to the restrictions hereinafter set forth. 

(2) “Supervisor” means one of the members of the governing body of a 
district, elected or appointed in accordance with the provisions of 
this chapter. 

(3) “Committee” or “State Soil Conservation Committee” means the 
agency created in § 139-4. 

(4) “Petition” means a petition filed under the provisions of article 1 of 
this chapter for the creation of a soil conservation district, or a 
petition filed under the provisions of article 2 of this chapter for the 
creation of a watershed improvement district. 

(5) “Nominating petition” means a petition filed under the provisions of § 
139-6 to nominate candidates for the office of supervisor of a soil con- 
servation district. 

(6) “State” means the State of North Carolina. 

(7) “Agency of this State” includes the government of this State and any 
subdivision, agency, or instrumentality, corporate or otherwise, of the 
government of the State. 

(8) “United States” or “agencies of the United States” includes the United 
States of America, the Soil Conservation Service of the United States 
Department of Agriculture, and any other agency or instrumentality, 
corporate or otherwise, of the United States of America. 

(9) “Government” or “governmental” includes the government of this 
State, the government of the United States, and any subdivision, 

: agency, or instrumentality, corporate or otherwise, of either of them. 

(10) The terms “land occupier” or “occupier of land”, and “landowner” or 
“owner of land” include any person, firm or corporation who shall 
hold title to or shall have contracted to purchase any lands lying 
within a soil conservation district or a watershed improvement dis- 
trict organized under the provisions of this chapter. 

(11) “A qualified voter” includes any person qualified to vote in elections 
by the people under the Constitution of this State. 

(12) “Due notice” means notice given by posting the same at the courthouse 
door and at three other public places in the county, including those 
where it may be customary to post notices concerning county or mu- 
nicipal affairs generally, not less than ten days before the date of the 
event of which notice is being given. At any hearing held pursuant to 
such a notice at the time and place designated in such a notice, ad- 
journment may be made from time to time without the necessity of 
renewing such notice for such adjourned dates. 

(13) “Trustees” means residents within a watershed improvement district 
who are appointed or elected to carry on the business of a watershed 
improvement district, organized under the provisions of article 2 
of this chapter. . e 

(14) “Watershed improvement district” means a governmental subdivision 
of this State, and a public body corporate and politic, organized in 
accordance with the provisions of article 2 of this chapter, for the 
purposes, with the powers, and subject to the restrictions therein 
set forth. ; 

(15) “Notice” as used in article 2 of this chapter shall mean notice pub- 
lished at least once a week for two consecutive weeks in at least 
one newspaper of general circulation published in each county wherein 
any part of a watershed improvement district lies or if in any instance 
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there is no such newspaper then, in lieu thereof, in a newspaper of 
general circulation in such county. 

(16) “Board” or “State Board” means the Board of Water Commissioners 
of the State of North Carolina, or the board, body or commission 
succeeding to its principal functions, or in whom shall be vested by 
law the powers herein granted to the said Board of Water Commis- 
sioners. (193/,\c. 393, s..3:.1947, ¢..131, s. E1939 Casel 1s 4, ) 

Editor’s Note.— The Board of Water Commissioners has 
The 1959 amendment rewrote subdivi- been succeeded by the Board of Water 
sions (4) and (10) and added subdivisions Resources. See § 143-353 et seq. 
(13) through (16). 


§ 139-3.1. Change of names in General Statutes.—The General Stat- 
utes of North Carolina are hereby amended by striking out the words “soil con- 
servation district” wherever they appear in chapter 139 and any other place in the 
General Statutes, and inserting in lieu thereof in each instance the words “soil and 
water conservation district ;” and by striking out the words “State Soil Conserva- 
tion Committee” wherever they appear in chapter 139 and at any other place in the 
General Statutes, and inserting in lieu thereof in each instance the words “State 
Soil and Water Conservation Committee.” (1961, c. 746, s. 1.) 


§ 139-4. State Soil and Water Conservation Committee.—(a) There 
is hereby established to serve as an agency of the State and to perform the func- 
tions conferred upon it in this chapter, the State Soil and Water Conservation 
Committee which shall be composed of the following members. The following shall 
serve, ex officio, as members of the Committee: the director of the State Agri- 
cultural Extension Service, the director of the State Agricultural Experiment 
Station, and the State Forester. Three members shall consist each year of the 
president, first vice-president and the immediate past president of the North Caro- 
lina Association of Soil Conservation Districts. Vacancies arising in any of these 
three positions shall be filled through appointment by the executive committee of 
the North Carolina Association of Soil Conservation Districts. An additional 
member shall be designated by the State Soil and Water Conservation Committee 
for a term of two years; appointment to be made by calendar years beginning Jan- 
uary 1. No person so designated by the Committee may be appointed for more 
than two successive terms. The Committee shall invite the North Carolina State 
Conservationist, Soil Conservation Service, to serve as an advisory nonvoting mem- 
ber of the Committee. The Committee, in co-operation with the North Carolina 
State College of Agriculture and Engineering in the State, shall develop a pro- 
gram for soil conservation and for other purposes as provided for in this chapter, 
and shall keep a record of its official actions, shall adopt a seal, which seal shall be 
judicially noticed, and may perform such acts, hold such public hearings, and 
promulgate such rules and regulations as may be necessary for the execution of its 
functions under this chapter. 

(d) In addition to the duties and powers hereinafter conferred upon the State 
Soil Conservation Committee, it shall have the following duties and powers: 


(1) To offer such assistance as may be appropriate to the supervisors of soil 
conservation districts, organized as provided hereinafter, in the carry- 
ing out of any of their powers and programs. 

(2) To keep the supervisors of each of the several districts organized under 
the provisions of this chapter informed of the activities and experience 
of all other districts organized hereunder, and to facilitate an inter- 
change of advice and experience between such districts and co-opera- 
tion between them. 

(3) To co-ordinate the programs of the several soil conservation districts 
organized hereunder so far as this may be done by advice and consul- 
tation. 

(4) To secure the co-operation and assistance of the United States and any 
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of its agencies, and of agencies of this State, in the work of such 
districts. 

(5) To disseminate information throughout the State concerning the activi- 
ties and programs of the soil conservation districts organized hereun- 
der, and to encourage the formation of such districts in areas where 
their organization is desirable. 

(6) Upon the filing of a petition signed by all of the district supervisors of 
any one or more districts requesting a change in the boundary lines 
of said district or districts, the State Committee may change such 
lines in such manner as in its judgment would best serve the inter- 
ests of the occupiers of land in the area affected thereby. 

(7) To receive, review and approve or disapprove applications for planning 
assistance under the provisions of Public Law 566 (83rd Congress, 
as amended), and recommend priorities on such applications. (1937, 
C390, 614 947450! 5.5. 35.1953,,€.4255+ 1957, .¢.. 1374, s:1--1959, 
Coe Ole tse Olas 7A, 8.2. ) 


Editor’s Note.— through seventh sentences. By virtue of § 

The 1959 amendment added subdivision 139-3.1 the name of State Soil Conserva- 
(7) to subsection (d). tion Committe. has been changed. 

The 1961 amendment deleted the Only the subsections mentioned are set 


former third and fourth sentences of sub- out. 
section (a) and inserted the present third 


§ 139-5. Creation of soil conservation districts. — (a) Any twenty- 
five occupiers of land lying within the limits of the territory proposed to be 
organized into a district may file a petition with the State Soil Conservation 
Committee asking that a soil conservation district be organized to function in the 
territory described in the petition. Such petition shall set forth: 


(1) The proposed name of said district. 

(2) That there is need, in the interest of the public health, safety, and 
welfare, for a soil conservation district to function in the territory 
described in the petition. 

(3) A description of the territory proposed to be organized as a district, 
which description shall not be required to be given by metes and 
bounds or by legal subdivisions, but shall be deemed sufficient if 
generally accurate. 

(4) A request that the State Soil Conservation Committee duly define the 
boundaries for such districts; that a referendum be held within the 
territory so defined on the question of the creation of a soil con- 
servation district in such territory; and that the Committee deter- 
mine that such a district be created. 


Where more than one petition is filed covering parts of the same territory, the 
State Soil Conservation Committee may consolidate all or any such petitions. 

No town or village lots or government owned or controlled lands shall be in- 
cluded within the boundaries of any district. As used in this subsection: The 
term “government owned or controlled land” includes land owned or controlled 
by any governmental agency or subdivision, federal, State or local; and the term 
“town and village lots’ means parcels or tracts on which no agricultural 
operations are conducted, or (being less than three acres in extent) whose 
production of agricultural products for home use or for sale during the im- 
mediately preceding calendar year was of less than $250.00 in value. This sec- 
tion applies to existing soil conservation districts as well as districts that may 
hereafter be formed. Insofar as it applies to existing districts it is intended to be 
declaratory of the present boundaries of such districts as defined by their charters. 

(1959, c. 781, s. 6.) 

Editor’s Note.— subsection was affected by the amend- 

The 1959 amendment added the last ment the rest of the section is not set out. 
paragraph to subsection (a). As only this 
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§ 139-6. Election and duties of county supervisors; members of 
county supervisor board to be ex officio district supervisors.—After is- 
suance by the Secretary of State of the certificate of organization of the soil 
conservation district, nominating petitions may be filed with the State Soil Con- 
servation Committee not less than ten nor more than sixty days preceding the 
first day of election week as provided in this section, to nominate candidates for 
a soil conservation committee in each county of the district, to be composed of 
three members. Any qualified voter may sign as many nominating petitions as there 
are vacancies on the county committee to be filled, but no nominating petition shall 
be accepted by the Committee unless it shall be subscribed by twenty-five or more 
qualified voters of such county. 

An election to elect a member or members of a county committee shall be held 
annually during the period December first through December fifteenth on a date 
to be determined annually by the said county committee. If the committee fails to 
make such determination prior to November first in any year, the election shall 
be held on the same date of the month as in the preceding year except when such 
date falls on Sunday, the election shall be held on the following Monday. The 
committee shall publish notice of the election date each year at least one time, not 
less than fourteen (14) days preceding said election date, in a newspaper of gen- 
eral circulation in the county. The district board of supervisors shall assign an 
election official to each polling place for the said election, who shall be responsible 
for the conduct of the election at the polling place to which he is assigned, Each 
election official shall maintain a registration book and shall enter therein the name 
of each qualified voter voting at said polling place. 

At the first election held pursuant to this chapter, as amended, the candidate 
receiving the largest vote shall be elected for a term of three years, the candidate 
receiving the next largest number of votes shall be elected for a term of two 
years and the candidate receiving the third largest number of votes shall be elected 
for a term of one year. The names of all nominees on behalf of whom such peti- 
tions have been signed within the time herein designated, shall appear, arranged 
in the alphabetical order of the surnames, upon ballots, with a square before each 
name and a direction to insert an X mark in the square before any three names 
to indicate the voter’s preference in said first election, All qualified voters residing 
within the county shall be eligible to vote in such election. The three candidates 
who shall receive the largest number of the votes cast in such election shall be 
elected members of the soil conservation committee for the county. Their successors 
shall be elected for a term of three years. All members of the county committee 
elected pursuant to this chapter shall take office on the first Monday in January 
following their election. 

The State Committee shall pay all of the expenses of such election, shall super- 
vise the conduct thereof, shall prescribe regulations governing the conduct of 
such an election and the determination of the eligibility of voters therein, and shall 
publish the results thereof. 

A county committee shall select from its members a chairman, a vice-chairman, 
and a secretary. A county supervisor board shall select from its members a chair- 
man, a vice-chairman and a secretary. Each member of the county supervisor 
board shall be a member of the soil conservation district board of supervisors. 

It shall be the duty of members of a county soil conservation committee 


(1) To be responsible for the securing of nominating petitions for the elec- 
tion of the county committee. providing for elections, reporting the re- 
sults thereof to the district supervisors, who, in turn, shall report the 
results to the State Committee, all to be done under the supervision of 
the State Committee ; 

(2) To work in close harmony with the district supervisors of their district 
in the performance by the district supervisors of their duties set out 
in subdivisions (1), (2), and (6) of § 139-8; 
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(3) To further develop annual county goals and plans for reaching these 
goals for soil conservation work in their county ; and 
(4) To request agencies whose duties are such as to render assistance in soil 
and water conservation to set forth in writing or memorandum what 
assistance they may have available in the county and report such to 
the district supervisors. (1937, c. 393, s. 6; 1947, c. 131, s. 5; 1949, 
c. 268, s. 1; 1957,.c. 1374, s. 2; 1963, c. 815.) 
Editor’s Note.— 
The 1963 amendment rewrote the sec- 
ond paragraph. 


§ 139-7. Appointment, qualifications and tenure of supervisors.— 
The governing body of any district shall consist of all the members of the county 
supervisor board or boards of the county or counties within the district, together 
with such additional supervisor or supervisors as may be appointed by the State 
Committee pursuant to this paragraph. When a district is comprised of less than 
four counties, the State Committee shall appoint two residents of the district to 
serve as district supervisors along with the elected supervisors. When a dis- 
trict is comprised of four or more counties, the State Committee may, but is not 
required to, appoint one resident of the district to serve as a district supervisor 
along with the elected supervisors. Such appointive supervisors shall qualify and 
assume their duties at the same time as the elected supervisors and shall serve 
for a term of three years. When a vacancy arises with respect to an appoin- 
tive supervisor, the State Committee shall fill such vacancy for the unexpired 
term by appointment of a resident of the district in which the vacancy occurs. 
Every supervisor shall hold office until his successor has been elected or ap- 
pointed and qualifies. When a vacancy arises on a county committee, the va- 
cancy shall be filled by appointment by the State Committee, of a resident of 
the county, to serve the remainder of the unexpired term. 


The supervisors shall designate a chairman and may, from time to time, change 
such designation. A simple majority of the board shall constitute a quorum for 
the purpose of transacting the business of the board, and approval by a majority 
of those present shall be adequate for a determination of any matter before the 
board, provided at least a quorum is present. Supervisors of soil and water con- 
servation districts shall be compensated for their services at the per diem rate 
and allowed travel, subsistence and other expenses, as provided for State boards, 
commissions and committees generally, under the provisions of G. S. 138-5 ; pro- 
vided, that when per diem compensation and travel, subsistence, or other expense 
is claimed by any supervisor for services performed outside the district for which 
such supervisor ordinarily may be appointed or elected to serve, the same may 
not be paid unless prior written approval is obtained from the State Committee. 

The supervisors may employ a secretary, technical experts, whose qualifica- 
tions shall be approved by the State Committee, and such other employees as 
they may require, and shall determine their qualifications, duties and compensa- 
tion. The supervisors may call upon the Attorney General of the State for such 
legal services as they may require. The supervisors may delegate to their chair- 
man, to one or more supervisors, or to one or more agents, or employees such 
powers and duties as they may deem proper. The supervisors shall furnish to 
the State Soil Conservation Committee, upon request, copies of such ordinances, 
rules, regulations, orders, contracts, forms, and other documents as they shall 
adopt or employ, and such other information concerning their activities as it 
may require in the performance of its duties under this chapter. 

The supervisors shall provide for the execution of surety bonds for all em- 
ployees and officers who shall be entrusted with funds or property; shall provide 
for the keeping of a full and accurate record of all proceedings and of all resolu- 
tions, regulations, and orders issued or adopted; and shall provide for an annual 
audit of the accounts of receipts and disbursements. Any supervisor may be re- 


251 


§ 139-8 GENERAL STATUTES OF NortTH CAROLINA § 139-8 


moved by the State Soil Conservation Committee upon notice and hearing, for 
neglect of duty, incompetence or malfeasance in office, but for no other reason. 


The supervisors may invite the legislative body of any municipality or county 
located near the territory comprised within the district to designate a representa- 
tive to advise and consult with the supervisors of the district on all questions of 
program and policy which may affect the property, water supply, or other in- 
terests of such municipality or county. 


All district supervisors whose terms of office expire prior to the first Monday 
in January, 1948, shall hold cver and remain in office until supervisors are 
elected or appointed and qualify as provided in this chapter, as amended. The 
terms of office of all district supervisors, who have heretofore been elected or 
appointed for terms extending beyond the first Monday in January, 1948, are 
hereby terminated on the first Monday in January, 1948. (1937.1) S935 sive 
1943, c. 481; 1947,.c: 131, ss..6, 7; 1957, c. 1374, 3.33 1963, ¢. 563.) 

Editor’s Note.— 

The 1963 amendment rewrote the last 
sentence of the second paragraph. 


§ 139-8. Powers of districts and supervisors. —A soil conservation 
district organized under the provisions of this article shall constitute a govern- 
mental subdivision of this State, and a public body corporate and politic, exercis- 
ing public powers, and such district, and the supervisors thereof, shall have the 
following powers in addition to others granted in other sections of this chapter. 


(1) To conduct surveys and investigations relating to the character of soil 
erosion and floodwater and sediment damages, and to the conserva- 
tion, utilization, and disposal of water, the development of water 
resources, and the preventive and control measures and works of 
improvement needed, to publish the results of such surveys and 
investigations, and to disseminate information concerning such pre- 
ventive and control measures and works of improvement. 


(2) To carry out preventive and control measures and works of improve- 
ment for flood prevention or the conservation, utilization, and dis- 
posal of water and development of water resources within the dis- 
trict, including, but not limited to, engineering operations, methods 
of cultivation, the growing of vegetation, changes in use of land, and 
the measures listed in subsection (a), subdivision (3) of G. S. 139-2, 
on lands owned or controlled by this State or any of its agencies, 
with the cooperation of the agency administering and having juris- 
diction thereof, and on any other lands within the district upon ob- 
taining the consent of the occupiers of such lands or the necessary 
rights or interest in such lands. 


(3) To cooperate, or enter into agreements with, and within the limits or 
appropriations duly made available to it by law, to furnish financial 
or other aid to, any agency, governmental or otherwise, or any 
occupiers of land within the district, in the carrying on of erosion 
control and prevention operations and works of improvement for 
flood prevention or the conservation, utilization, and disposal of 
water and development of water resources within the district, subject 
to such conditions as the supervisors may deem necessary to advance 
the purposes of this chapter. 

(4) To obtain options upon and to acquire by purchase, exchange, lease, 
gift, grant, bequest, devise, or otherwise, any property, real or per- 
sonal, or rights or interests therein; to maintain, administer, and 
improve any properties acquired, to receive income from such prop- 
erties and to expend such income in carrying out the purposes and 
provisions of this chapter; and to sell, lease, or otherwise dispose 
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of its property or interests therein in furtherance of the purposes and 
the provisions of this chapter. 

(5) To make available, on such terms as it shall prescribe, to land occupiers 
within the district, agricultural and engineering machinery and equip- 
ment, fertilizer, seeds and seedlings, and such other material or equip- 
ment as will assist such land occupiers to carry on operations upon 
their lands for the conservation of soil resources and for the pre- 
vention and control of soil erosion and for flood prevention or the 
conservation, development, utilization, and disposal of water and the 
development of water resources. 

(6) To construct, improve, operate, and maintain such structures as may 
be necessary or convenient for the performance of any of the opera- 
tions authorized in this chapter. 

(7) To develop comprehensive plans for the conservation of soil resources 
and for the control and prevention of soil erosion and for flood pre- 
vention or the conservation, utilization and disposal of water and 
development of water resources, within the district, which plans shall 
specify in such detail as may be possible, the acts, procedures, per- 
formances, and avoidances which are necessary or desirable for the 
effectuation of such plans, including the specification of engineering 
operations, methods of cultivation, the growing of vegetation, crop- 
ping programs, tillage practices, and changes in use of land; and to 
bring such plans and information to the attention of occupiers of 
lands within the district. 

(8) To act as agent for the United States, or any of its agencies, in con- 
nection with the acquisition, construction, operation, or administra- 
tion of any project for soil conservation, erosion control, erosion 
prevention, flood prevention, or for the conservation, utilization, and 
disposal of water and development of water resources, or combina- 
tions thereof, within its boundaries; to accept donations, gifts, and 
contributions in money, services, materials, or otherwise, from the 
United States or any of its agencies, or from this State or any of its 
agencies, and to use or expend such moneys, services, materials, 
or other contributions in carrying on its operations, except that all 
forest tree seedlings shall be obtained insofar as available from the 
State Forest Nursery, operated by the State Department of Conser- 
vation and Development in cooperation with the United States De- 
partment of Agriculture. 

(9) To sue and be sued in the name of the district; to have a seal, which 
seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts 
and other instruments necessary or convenient to the exercise of its 
powers; to make, and from time to time amend and repeal, rules 
and regulations not inconsistent with this chapter, to carry into 
effect its purposes and powers. 

(10) As a condition to the extending of any benefits under this chapter to, 
or the performance of work upon, any lands not owned or controlled 
by this State or any of its agencies, the supervisors may require 
contributions in money, services, materials, or otherwise to any 
operations conferring such benefits, and may require land occupiers 
to enter into and perform such agreement or covenants as to the 
permanent use of such lands as will tend to prevent or control erosion 
and prevent floodwater and sediment damages therein. 

(11) No provision with respect to the acquisition, operation, or disposition 
of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 

(12) Nothing contained in this chapter shall authorize or allow the with- 
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drawal of water from a watershed or stream except to the extent 
and degree now permissible under the existing common and statute 
law of this State; nor to change or modify such existing common 
or statute law with respect to the relative rights of riparian owners 
or others concerning the use or disposal of water in the streams of 
this State; nor to authorize a district, its officers or governing body 
or any other person, firm, corporation (public or private), body 
politic or governmental agency to utilize or dispose of water except 
in the manner and to the extent permitted by the existing common 
and statute law of this State. (1937, c. 398, s. 8; 1939, c. 341; 1959, 
cr7 Olas) 

Editor’s Note.— 

The 1959 amendment rewrote this sec- 

tion, 


ARTICLE. 2. 
Watershed Improvement Districts. 


§ 139-16. Establishment within soil conservation district author- 
ized.— Watershed improvement districts may be established within one or more 
soil conservation districts or within and without such districts, to the extent 
permitted by G. S. 139-18 (a), in accordance with the provisions of this article. 
(4959. ce 781) susa 

Editor’s Note. — Session Laws 1959, c. tion or disposal of water as the same 
781, s. 9, provides that nothing in the pro- existed under the common and _ statute 
visions of the act shall change or modify law of this State immediately prior to 
the substantive law relative to the rights, June 9, 1959. 
powers and duties concerning the utiliza- 


§ 139-17. Petition for establishment; what to set forth.—Any 100 
owners of land lying within the limits of a proposed watershed improvement 
district, or a majority of such owners if their total number be less than 200, 
may file a petition with the supervisors of the soil conservation district in which 
the proposed watershed improvement district is situated asking that a water- 
shed improvement district be organized to function in the area described in the 
petition. Any petition circulated in person by an official or employee of the 
United States Soil Conservation Service shall be void. Each owner of an un- 
divided interest in real property located within the proposed watershed district 
shall have the right to sign petitions under this section and subsection (c) of 
G. $. 139-21, to register and vote under G. S. 139-18 and otherwise exercise 
any right granted owners of land under this article. The petition shall set forth: 


(1) The proposed name of the watershed improvement district; 

(2) That the said district appears to hold promise of administrative, en- 
gineering and economic feasibility, and the reasons therefor ; 

(3) A description of the area proposed to be organized as a watershed 
improvement district, and the names and addresses of those land- 
owners therein who are known to petitioners. The description shall 
be sufficient if the boundaries of the land are described in such a 
way as to convey an intelligent understanding of the location of the 
land. In the discretion of the petitioners, the boundaries may be de- 
scribed by any of the following methods or any combination thereof : 
By reference to a map; by metes and bounds; by general description 
referring to natural boundaries, or to boundaries of existing political 
subdivisions or municipalities, or to boundaries of particular tracts 
or parcels of land; 

(4) That the area described in the petition consists of contiguous territory 
and in what watershed or watersheds such area lies; 
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(5) To the extent feasible, a description of the proposed work or works of 
improvement for the control and prevention of soil erosion, flood 
prevention, or the conservation, utilization, and disposal of water 
and development of water resources, contemplated for said district, 
together with an explanation of the effect which said work or works 
of improvement will have upon the lands of the various landowners 
in the proposed district ; 

(6) That none of the land within the proposed watershed improvement dis- 
trict lies within the boundaries of any other watershed improvement 
district ; 

(7) A request that the area described in the petition be organized as a 
watershed improvement district; and 

(8) The maximum rate of initial annual assessment proposed for levy 
against specially benefited lands of the proposed district, not in ex- 
cess of the maximum annual assessment rate provided in G. S. 139- 
ZO Oo sGesole suo el9ol,<c7/46N S15 2 1963c11517 5, 1.) 

Editor’s Note. — The 1961 amendment sion (8), which formerly referred to the 
added the second and third sentences to amount of the maximum annual assessment 
subdivision (3). as provided in § 139-26. 

The 1963 amendment rewrote subdivi- 


§ 139-18. Notice and hearing on petition; determination of need 
for district and defining boundaries.—(a) Within thirty days after such 
petition has been filed with the supervisors of the soil conservation district, they 
shall set the time and place for a public hearing upon the practicability and 
feasibility of creating the proposed watershed improvement district, and shall 
publish notice thereof once a week for two consecutive weeks. All owners of 
land within the proposed watershed improvement district and all other interested 
parties shall have the right to attend such a hearing and to be heard and may 
register their name and address with the supervisor if they want the notice pro- 
vided for under G. S. 139-18 (m) sent to them. During the hearings or there- 
after the supervisors may recommend that the purposes of the proposed district 
or its proposed boundaries be changed. The supervisors may amend the proposed 
boundaries to include within such boundaries lands which lie within the water- 
shed of the proposed district but do not lie within an existing Soil Conservation 
District, if the owner of such lands consents to their inclusion. 


(b) In passing upon the petition the supervisors shall consider whether : 


(1) The area proposed to be organized as a district consists of contiguous 
territory none of which lies in any other watershed improvement 
district. It is the intention of the General Assembly that the territory 
of a watershed district shall normally comprise all or part of a single 
watershed, or of two or more watersheds tributary to one of the 
major drainage basins of the State, but exceptions to this policy may 
be permitted in appropriate cases, but it is not the intention of the 
General Assembly to authorize hereby the diversion of water from 
one stream or watershed to another. 

(2) Any land or structure has been included in the proposed district which 
cannot be served or benefited by the proposed work or works of 
improvement and which could be excluded from the boundaries of 
the district without substantially impairing the effective purpose of 
the proposed work or works of improvement; and f 

(3) The proposed district appears to hold promise of administrative, eng1- 
neering and economic feasibility. 


If, in the judgment of the supervisors there is substantial compliance with 
these requirements, the supervisors shall issue an order setting dates and places 
for a referendum (and for registration of voters therefor) to be held, after 
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publication of the order as herein provided, among the landowners of the pro- 
posed district in order to assist the supervisors in determining the administrative 
and economic feasibility of creating the proposed district. The supervisors shall 
publish such order once a week for two successive weeks in the manner provided 
by this article for publication of notices. They shall also send to the board of 
county commissioners of each county wherein any part of the proposed district 
lies a copy of the order, together with a request that the said board or boards 
conduct the referendum within their respective counties on the date set out 
in the order, and a cash or certified check deposit furnished by the petitioners 
and sufficient in the judgment of said board or boards to defray the expenses of 
conducting the referendum within their respective counties. If (in connection 
with a district that lies in more than one county) the supervisors determine that 
only a single voting place shall be used or that all voting places should be located 
within one county, the said order and request shall be sent only to the board 
of county commissioners of the county containing such voting place or places. 


(c) The registration and voting dates and places shall be set by the supervisors 
and after consulting with the said board or boards of county commissioners. 
The referendum may be held on any day (Sunday excluded) during the week 
following the last day for registration as hereafter provided for, but the county 
commissioners shall not be required to conduct the referendum during any 
thirty-day period immediately preceding nor during any ten-day period im- 
mediately following a county-wide election. Any such board of county commis- 
sioners may require its county board of elections or any other designated per- 
sons to conduct on its behalf the said referendum, and the term “county elec- 
tion authority” as used in this section means whatever authority shall be desig- 
nated by the board of county commissioners to conduct the referendum. 

(d) All owners of land lying within the boundaries of the proposed water- 
shed improvement district, and only such owners, shall be eligible to register 
and vote in the referendum. The registration shall be conducted at one or more 
registration places within the proposed district, as established by the supervisors. 
The supervisors shall furnish a registration book for each registration place, 
and shall appoint for each registration place at least two registrars to register 
the voters. One or more supervisors may be assigned to perform the function 
of registrar. If the proposed district lies within more than one county, separate 
registration books shall be supplied and kept for each such county, regardless 
of the number of registration or voting places. Each registrar before entering 
upon the discharge of his duties shall take an oath before a justice of the peace 
or some other person authorized to administer oaths, that he will support the 
Constitution of the United States and the Constitution of North Carolina not 
inconsistent therewith and that he will honestly and impartially discharge his 
duties in registering the voters. The registration book shall be opened for the 
registration of voters at nine o’clock a.m. on the second Saturday before the 
referendum, and closed at sunset on the Saturday before the election. On each 
such Saturday, the registrars shall attend their respective registration places 
and keep open the registration books between the hours of nine o’clock a.m. 
and sunset for the registration of voters. If any person shall give satisfactory 
evidence to the registrars that he has become qualified to register and vote after 
the time for registration has expired, he shall be allowed to register on that 
date and his name shall be inserted in the registration book, except that no 
registration shall be allowed on the day of the referendum. 

(e) Each applicant for registration shall be sworn before being registered, 
shall state his name and place of residence, shall describe as accurately as possible 
the land he owns that lies within the boundaries of the proposed district, and 
shall state his interest in such land. The oath to be taken shall be as follows: 

“T do solemnly swear (or affirm) that I will support the Constitution of the 
United States and the Constitution of the State of North Carolina not incon- 
sistent therewith, and that I am the owner of land lying within the boundary 
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ot the proposed (here insert name of proposed district) watershed improvement 
district. So help me, God.” 

The registrar, if in doubt as to the right of the applicant to register, may 
require other evidence satisfactory to him as to qualifications of the applicant. 
Thereupon, if the applicant be found to be qualified to be registered, the registrar 
shall register the applicant and record his name, place of residence, and a 
description of the land he owns that lies within the boundaries of the proposed 
district. 

(f) On the second Saturday of the registration period, from the hour of nine 
a.m. until sunset, the registration books shall be open for inspection by the land- 
owners of the proposed district, and any of said landowners shall be allowed 
to object to the name of any person appearing on the books. In case of any such 
objection, the registrars shall enter on their books opposite the name of the 
person so objected to, the word “challenged,” and shall appoint a time and place, 
betore the referendum date, when they shall hear and decide said objection, giv- 
ing personal notice of such challenge to the voter so objected to. If for any 
cause personal notice cannot be given, then it shall be sufficient notice to leave 
a copy thereof at his residence. Nothing in this subsection shall prohibit any 
landowner from challenging or objecting to the name of any person registered 
or offering to register at any time other than that above specified. If any per- 
son so challenged or objected to shall be found not duly qualified, the registrars 
shall erase his name from the books. 

(g) When any person is challenged, the registrars shall explain to him the 
qualifications of a voter in the referendum, and shall examine him as to his 
qualifications. If the person insists that he is qualified and proves his identity 
with the person in whose name he offers to vote, and his continued ownership 
of qualifying property since his name was placed on the registration book, as 
the case may be, by the testimony under oath of at least one person qualified 
to vote in the referendum, one of the registrars shall tender him the following 
oath or affirmation: 

“You do solemnly swear (or affirm) that you are a citizen of the United 
States, that your name is (here insert name given), that in such name you were 
duly registered as a voter of the proposed (here insert name of proposed dis- 
trict) watershed improvement district, and that you are the owner of lands that 
lie within the boundaries of the proposed district. So help you, God.” 

If he refuses to take such oath or affirmation when tendered, his vote shall be 
rejected. If, however, he does take the oath or affirmation when tendered, his 
vote shall be received; provided, that after such oath or affirmation shall have 
been taken, the registrars may nevertheless refuse to permit such person to 
vote, unless they be satisfied that he is a legal voter; and they are hereby au- 
thorized to administer the necessary oaths or affirmations to all witnesses 
brought before them to testify to the qualifications of a person offering to vote. 
Whenever any such person’s vote shall be received, after having taken the oath 
or affirmation prescribed in this section, one of the registrars shall write in the 
registration book, at the end of such person’s name, the word “sworn”. The 
same powers as to the administration of oaths and affirmations and the exami- 
nation of witnesses, as in this section granted to registrars, may be exercised 
by the registrars in all cases where the names of persons registered or offering 
to register are objected to. 

(h) After all challenges have been heard and decided, and before the day 
of the referendum, the registrars shall deliver the registration books to the county 
election authorities responsible for conducting the referendum. The supervisors 
of the soil conservation district shall cause to be printed or otherwise duplicated 
ballots for the referendum in substantially the form set forth in G. S. 139-5 (c), 
but the watershed improvement district shall be substituted by name for the soil 
conservation district. Not later than the day before the referendum, the super- 
visors shall cause to be delivered to the county election authorities a number 
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of said ballots equal to five per cent greater than the number of persons regis- 
tered to vote therein. The supervisors shall appoint one registrar from each 
registration place to attend the referendum as a poll watcher and to assist the 
election authorities in identifying the voters. 


(i) The county election authorities shall conduct the referendum at the date 
and place or places set out in the order published pursuant to subsection (d) 
of this section. They shall open the polls and superintend the same until the 
close of elections, shall keep poll books in which shall be entered the name of 
every person who shall vote, and at the close of the referendum they shall 
certify the same over their proper signatures and deposit them with the super- 


visors of the soil conservation district. The polls shall open and close at the 


same hours as provided for primary and general elections by chapter 163 of the 


General Statutes. At the end of the referendum at each voting place the polls 


shall be closed, the ballot boxes opened, and the ballots counted by or under 
the supervision of the county election authorities in the manner provided for 
with respect to general elections by chapter 163 of the General Statutes. 

(j) If there be only one voting place the county election authorities shall im- 
mediately after the counting of the ballots form a board of canvassers and, in 
the presence of such voters as choose to attend, shall canvass and judicially 
determine the results. 

If there be more than one voting place the county election authorities at each 
voting place shall elect one of their members to attend the meeting of the board 
of canvassers as a member thereof. When the results of the counting of the 


bailots shall have been ascertained, such results shall be embodied in a duplicate 


statement, one copy of which shall be placed in a sealed envelope and delivered 


to the official elected to attend the meeting of the board of canvassers, and the 
other copy of which shall be mailed by another county election official to the 
board of supervisors of the soil conservation district. The members of the 


board of canvassers so appointed shall meet at eleven a.m. on the second day 
after the election at the county courthouse of the county wherein the largest 
portion of the proposed district lies, as determined by the said board of super- 
visors. A majority of the board of canvassers shall constitute a quorum, and 
such board shall organize by the election of one of its number as chairman and 
one as secretary. Any member of such board who shall fail to deliver the certi- 
fied returns from his voting place by twelve noon on the day of such board 
meeting shall be guilty of a misdemeanor, unless for illness or good cause shown 


for sueh failure. If any returns have not been received by twelve noon on the 


day of the meeting, or if any returns are incomplete or defective, it may dis- 
patch an officer to the residence of such officials for the purpose of securing the 
proper returns for such voting place. The board of canvassers at its meeting 
shall in the presence of such voters as choose to attend, open, canvass, and 
judicially determine the results. 

Whether there be one or more than one voting place, the board of canvassers 
after judicially determining the results shall make abstracts stating the number 
of legal ballots cast in each voting place and the number of votes cast for and 
against creation of the watershed improvement district, and shall sign the same 
in duplicate with its certificate as to the correctness of the abstracts. It shall 
have power to pass upon judicially all the votes relative to the election and 
judicially determine and declare the results of the same; to send for papers and 
persons and examine the latter upon oath; and to pass upon the legality of any 
disputed ballots transmitted to it by any election official. The board of canvassers 
shall transmit one copy of the certified abstract of the results to the State Soil 
Conservation Committee, and shall file the other copy with the supervisors of 
the soil conservation district. 


(k) The board of county commissioners shall apply the deposit heretofore 


provided for toward defraying the costs of the election. If there be any excess 
of such deposit remaining after all such costs have been defrayed, the board 
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shall return the balance thereof remaining to the petitioners. If the deposit shall 
prove insufficient to defray all such costs, the petitioners shall pay over sufficient 
funds to cover any deficit therein within seven days after they have been noti- 
fied by the board of such deficit. 

(1) The results of the referendum shall be considered by the supervisors in 
determining whether it is administratively and economically feasible to create 
the district. The supervisors shall not approve the petition unless a majority of 
the voters in the referendum, and also a majority in number of the signers of 
the petition, voted in favor of the creation of the district, and (such require- 
ment being met) shall approve the petition if, in their judgment, the district 
appears to hold promise of administrative and economic feasibility. 

(m) After the completion of the referendum the supervisors shall enter a final 
order approving or disapproving the petition, and shall record such order in their 
official minutes. The supervisors shall by personal service or registered mail serve 
a copy of the final order upon every person who attended the hearings and signed 
a roster provided for that purpose, and shall publish notice of such order once a 
week for two successive weeks. Any order of approval shall declare the district to 
be duly organized; shall specifically define the boundaries of the district, and shall 
be certified by the supervisors together with a certified copy of the petition for 
establishment of the district, to the State Soil and Water Conservation Committee, 
the State Board and the clerk of the superior court of the county or counties 
wherein any part of the district lies for recordation in the special proceedings 
docket. The boundary definition contained in said order shall be sufficient if the 
boundaries of the land are described in such a way as to convey an intelligent un- 
derstanding of the location of the land, and said boundaries may be defined by any 
of the methods permitted in G. S. 139-17 (3) for description of boundaries. If the 
final order makes no change in the area proposed to be organized in the petition, 
a reference to a map or description of said area contained in the petition shall be 
a sufficient boundary definition for purposes of the order. If a petition is disap- 
proved, subsequent petitions covering the same or substantially the same territory 
may be filed after six months have elapsed from the date of the order of disap- 
proval, and new proceedings held thereon. 


(n) (1) Corporations and associations owning property located within a 
proposed district shall be entitled to register and_ vote in referenda 
held pursuant to this section through representatives designated by 
them. Persons owning property as trustees, guardians, executors, 
administrators, or in other fiduciary capacities, (hereinafter collec- 
tively referred to as “fiduciaries”’), such property being located 
within a proposed district, shall also be entitled to register and vote 
in such referenda. 

(2) In lieu of meeting the requirements of subsection (e) of this section a 
fiduciary or a voting representative of a corporation or association 
shall state his name and place of residence; shall describe as accurately 
as possible the land, on behalf of which he seeks to register, that 
lies within the boundaries of the proposed district; shall show satis- 
factory evidence of his authority to register on behalf of such cor- 
poration or association, or of his fiduciary status; and shall state, 
as the case may be, his interest as a fiduciary or the interest of the 
corporation or association, in such land. 

(3) Fiduciaries shall be subject to the same oaths as required of other 
prospective voters under subsections (e) and (g) of this section. 
The oaths to be taken by the voting representatives of a corporation 
or association shall be as follows: 

Under subsection (e)— 

“T do solemnly swear (or affirm) that I will support the Constitu- 
tion of the United States and the Constitution of the State of North 
Carolina not inconsistent therewith, and that I am the duly desig- 


259 


§ 139-19 GENERAL STATUTES OF NortH CAROLINA § 139-21 


nated voting representative of the (here name corporation or associa- 
tion) which is the owner of land lying within the boundary of the 
proposed (here give name of proposed district) watershed improve- 
ment district. So help me, God.” 

Under subsection (g)— 

“You do solemnly swear (or affirm) that you are a ciiizen of the 
United States, that your name is (here insert name given), that in 
such name you were duly registered as a designated voting repre- 
sentative of the (here name corporation or association) to vote upon 
the proposed (here insert name of proposed district) watershed im- 
provement district, and that such (corporation) (association) is the 
owner of lands that lie within the boundaries of the proposed dis- 
trict. So help you, God.” (1959, c. 781, s. 8; 1961, c. 746, s. 4; 1963, 


Cyl as ney 
Editor’s Note. — The 1961 amendment third sentence of subsection (m) the words 
inserted the fourth and fifth sentences of “together with a certified copy of the pe- 
subsection (m). tition for establishment of the district.” 


The 1963 amendment inserted in the 


§ 139-19. Establishment of watershed improvement district situ- 
ated in more than one soil conservation district.—If a proposed water- 
shed improvement district is situated in more than one soil conservation district, 
copies of the petition shall be presented to the supervisors of all the soil con- 
servation districts in which any part of such proposed watershed improvement 
district is situated, and the supervisors of all such soil conservation districts 
shall act jointly as a board of supervisors with respect to all matters concerning 
such watershed improvement district, including its creation. Such watershed im- 
provement district shall be organized in like manner and shall have the same 
powers and duties as a watershed improvement district situated entirely in one 
soil conservation district. (1959, c. 781, s. 8.) 


§ 139-19.1. Supervisors of multi-county soil and water conservation 
district may delegate powers.—The supervisors of any multi-county soil and 
water conservation district may delegate to a county soil conservation committee 
of the district any of their powers, duties or functions respecting any watershed 
improvement district or proposed watershed improvement district lying wholly 
within the boundaries of the county represented by said committee. (1961, c. 746, 
sb) 


§ 139-20. Inclusion of additional area. — Petitions for including addi- 
tional land within a duly created and existing watershed improvement district 
may be filed with the supervisors of the soil conservation district and in such 
cases the provisions hereof in respect to the creation of watershed improvement 
districts shall be observed. (1959, c. 781, s. 8.) 


§ 139-20.1. Validation of creation of certain districts.—All actions 
had and taken prior to March 1, 1963, by supervisors of soil conservation districts, 
boards of county commissioners, boards of election, registrars, or other officials 
in the course of attempting to form and create watershed improvement districts, 
are hereby ratified, approved, validated and confirmed, as if accomplished in full 
and complete compliance with the law, and any watershed improvement district 
with respect to which formation may have been attempted and completed prior 
to March 1, 1963, is hereby declared to be lawfully formed, created, and in all re- 
spects constituted a legal and valid watershed improvement district. (1963, c. 918, 


gal,) 


§ 139-21. Board of trustees; selection and tenure.—(a) Each water- 
shed improvement district shall be governed by a board of trustees to be com- 
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posed of three members, all of whom shall be residents of the district, and shall 
be selected in the manner provided in this section. 

(b) Within thirty days after they have entered a final order under G. S. 139- 
18 declaring the organization of a watershed improvement district, the soil con- 
servation district supervisors shall appoint an interim board of trustees for the 
watershed improvement district to serve until their successors are elected and 
qualified. Such interim board shall have all of the powers and duties of, and be 
subject to all of the provisions of this chapter respecting, the board of trustees 
whose election is provided for in this section, 

(c) At the next general election occurring not less than one hundred and 
eighty days after the appointment of said interim board, there shall be elected 
three members of the board of trustees of the watershed improvement district. 
At each succeeding general election one member of said board shall be elected. 


Nominations in all cases shall be by written petition signed by any twenty- 
five owners of land lying within said district, or one-third of such owners if 
their total number be less than seventy-five. Such petitions shall be presented, 
not later than one hundred and twenty days before the date of the general elec- 
tion, to the supervisors of the soil conservation district or districts within which 
the watershed improvement district lies. It shall be the duty of the said super- 
visors to examine said petitions and determine their validity. Not later than 
ninety days before the date of the general election the said supervisors shall certify 
to the boards of election of each county wherein any part of the watershed im- 
provement district lies the names of the candidates thus nominated, together with 
a request that these candidates be presented to the voters at the next general elec- 
tion. ; 


All qualified voters residing within the watershed improvement district shall 
be eligible to register and vote for said trustees. For such election the board of 
elections of each such county, at county expense, shall provide polling places in 
said district and in their respective counties, and shall provide for a registrar 
or registrars and judges of election at each said polling place. In their discretion 
the said board or boards of elections may designate the general election polling 
places and election officials as polling places and election officials for such election 
(for registrations as well as for elections), The said board or boards of elec- 
tions shall provide for the printing and distribution of ballots in the same way 
they provide ballots for county and precinct offices. Said ballots shall be printed 
separately, shall contain the names of all nominees certified to the board of elec- 
tions, and shall carry the facsimile signature of the chairman of the county board 
of elections. The ballots shall indicate the title and term of the office being 
voted on, shall contain an instruction as to the number of candidates to be voted 
for, and shall state that if the voter tears or defaces or wrongly marks a ballot 
he may return it and get another. Write-in votes shall be treated as provided for 
write-in votes in the general election under subdivision three of G. S. 163-175. 
The said board or boards of elections shall certify the results of the elections to 
the supervisors of the soil conservation district or districts within which the 
watershed improvement district lies. 

The board of elections of each county wherein any part of the watershed 1m- 
provement district lies shall provide for a new registration of all qualified voters 
residing in said district and in their respective counties. Said board or boards 
shall give notice thereof once a week for two consecutive weeks by advertise- 
ment in a newspaper of general circulation published in the district and in their 
respective counties or, if there is no such newspaper so published, then in a news- 
paper of general circulation in the district and in their respective counties. The 
first of such notices shall be published at least thirty days in advance of the first 
day for such registration. Such notices shall specify the dates, times and places 
for registration and for challenges to be received. Each registrar shall be fur- 
nished with a separate registration book for such watershed improvement dis- 
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trict registration. The period for registration and the times when the registrars 
shall attend the polling places with the registration books shall be the same as 
those provided for the general election in G. S. 163-31. Challenges may be made 
and shall be heard and decided at the polling places, and at the times and in the 
manner provided for the general election in G. S. 163-78 to 163-80. 

(d) Of the trustees first elected, the one receiving the largest number of votes 
shall serve a term of six years, the one receiving the second largest number of 
votes shall serve a term of four years, and the one receiving the third largest 
number of votes shall serve a term of two years. Their successors in every case 
shall serve terms of six years. 

(e) Members elected to the board of trustees shall qualify and enter upon the 
duties of their offices on the first Monday of December next succeeding their 
election. Appointed members shall qualify and enter upon the duties of the 
offices not later than the second Monday next succeeding their appointment. All 
members shall take the oath of office prescribed by the State Constitution before 
the clerk of the superior court, or some judge, or justice of the peace or other 
person qualified by law to administer oaths. 

(f) Vacancies in the membership of the board of trustees occurring otherwise 
than by expiration of term shall be filled by appointment to the unexpired term by 
the soil conservation district supervisors. (1959, c. 781, s. 8; 1963, c. 1026, s. 1.) 

Editor’s Note. — The 1963 amendment second paragraph of subsection (c) the re- 
deleted from the second sentence of the quirement that the petitions be notarized. 


§ 139-22. Organization and compensation of board.—(a) The in- 
terim board of trustees at its first meeting shall select a chairman, vice-chairman 
and secretary-treasurer to serve until their successors are selected. ‘The elected 
board at its first meeting shall select corresponding officers to serve two year 
terms. All official acts done by the board shall be entered in a book of minutes 
to be kept by the secretary-treasurer. A majority of the membership of the 
board shall constitute a quorum. The board shall meet in regular session at 
least quarterly and may meet specially upon the call of the chairman or any two 
members, and upon at least three days notice of the time, place and purpose of 
the meeting. 

(b) A trustee shall receive a per diem allowance of seven dollars ($7.00) and 
necessary expenses while engaged in the discharge of his official duties as a mem- 
ber of the governing board of the district. The claim of any trustee for per 
diem and expenses for any duty except attendance upon a meeting of the board, 
shall be paid only after approval of the board. (1959, c. 781, s. 8; 1963, c. 
L020; S220) 

Editor’s Note.——The 1963 amendment re- per diem allowance and necessary expenses 
wrote subsection (b), which formerly lim- for attendance upon meetings of the board. 
ited members of the board of trustees to a 


§ 139-23. Officers, agents and employees; surety bonds; annual 
audit.—The trustees may employ such officers, agents, consultants, and other 
employees as they may require; shall determine their qualifications, duties and 
compensation; shall provide for the execution of surety bonds for the secretary- 
treasurer and such other officers, agents and employees as shall be entrusted 
with funds or property of the watershed improvement district; and shall provide 
for the making and publication of an annual audit of the accounts of receipts 
and disbursements of the watershed improvement district. (1959, c. 781, s. 8.) 


§ 139-24. Status and general powers of district; power to levy 
assessment.—A watershed improvement district organized under the provi- 
sions of this article shall constitute a political subdivision of this State, and a 
public body corporate and politic, exercising public powers, and such watershed 
improvement district shall have all of the powers of the soil conservation dis- 
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trict or districts in which the watershed improvement district is situated, and 
in addition thereto shall have the authority to levy and the county tax collector 
or collectors shall collect an assessment as hereinafter provided, to be used for 
the purposes for which the watershed improvement district was created and for 
the operation and maintenance thereof. (1959, c. 781, s. 8.) 


Local Modification. — Davie, Iredell: Polk, Rowan, Wake, Yadkin: 1961, c. 794, 
TIGL. C7 94, 0Ss 1aeMicbowells 1963,.c..637% | ss 1. 


§ 139-25. Benefit assessments to defray district expenses; classi- 
fication of land according to benefits.—(a) The expenses of a watershed 
improvement district under this chapter shall be assessed in the manner hereafter 
provided against lands specially benefited by the activities of the district. 


(b) As soon as practicable after the organization of a district and the formu- 
lation of plans for construction of works of improvement, the trustees shall ex- 
amine and classify the lands in the district (and from time to time may reclassify 
them) according to the relative benefits they will receive from the activities of 
the district. The lands may be classified into as many as five classes, marked 
“Class A”, “Class B”, ete. In making such classifications the trustees shall con- 
sider the fertility of the soil, the proximity of the land to the watercourse (or, 
in the case of drainage benefits, its proximity to the ditch or a natural outlet), 
the degree of wetness on the land, the location of the land relative to existing or 
proposed works of improvement of the district, its susceptibility to damage from 
floods or erosion, and other factors evidencing anticipated benefits or lack thereof 
to particular lands. 


The holdings of any one landowner need not necessarily be all in one class, but 
the number of acres in each class shall be ascertained and listed, though its 
boundary need not be marked on the ground, but shall be shown on a separate 
map of the district designated ‘‘Classification Map”. 


The total number of acres owned by one person in each class and the number 
of acres benefited shall be determined. ‘The total number of acres benefited in 
each class in the entire district shall be set forth in tabulated form. The scale 
of assessment upon the several classes of land shall be determined by the trustees. 


(c) Following completion of such classification the trustees shall publish at 
least once a week for two successive weeks a notice of the time and place for a 
public hearing to hear the objections of all interested persons to the classification. 
In addition, the trustees shall, with respect to any land on which the scale of as- 
sessment calls for a benefit assessment, address an1 mail a copy of the notice of 
classification to the owner, and at the address, as shown on the tax records of the 
county in which the lands are located. As to the owner of land classified and scaled 
for no benefit assessments, notice other than publication shall not be required. 
The certificate of the person designated to mail the notices that such notices 
were mailed, giving the mailing date, shall be conclusive in the absence of 
fraud. ‘The hearing shall be held not earlier than ten days from the first pub- 
lication of the notice or the certified mailing date of the notices whichever oc- 
curred last. The notice shall refer to the district by name, describe generally the 
property included in the classification, set forth the scale of assessment upon the 
various classes of land, state where and when the classification will be available 
for inspection, and state that all objections must be made in writing, signed in 
person or by attorney, and filed with the secretary-treasurer of the district at 
or before the time of the hearing, and that any objections not so made shall be 
waived. At the hearing or some other time to which it may be adjourned the 
trustees shall consider objections made in compliance with the above require- 
ments. If any objection is made and not sustained by the trustees, their action 
thereupon shall be the final adjudication of the issues presented, subject to ap- 
peal pursuant to subsection (d) of G. 5. 139-26. 
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(d) The proceedings for a reclassification shall be in all respects as in the 
case of the original classification. (1959, c. 781, s. 8; 1963, c. 1025, s. 1.) 
Editor’s Note. — The 1963 amendment 
rewrote the second and third sentences of 
subsection (c). 


§ 139-26. Estimate of expenses; filing and confirmation of initial 
assessment roll; subsequent assessments.—(a) The trustees shall estimate: 
The total or amortized portion of capital costs, including incidental expenses and 
debt service charges, of the contemplated works of improvement to be completed, 
for which the district shall be obligated during the assessment period; and the 
amount of all other expenses of the district, including the expenses of administer- 
ing the district and maintaining the works of improvement. Initially such esti- 
mate will include all such costs and expenses which have accrued or will accrue 
prior to the beginning of the first fiscal year of the district in which assessments 
are turned over to the county authorities for collection, and that will accrue dur- 
ing the first and the two succeeding fiscal years. (The fiscal year of the district 
shall begin on July 1 and end on June 30.) The trustees shall thereupon make an 
assessment of the sum of the estimate calculated pursuant to the above. For that 
purpose the trustees shall make out an assessment roll in which shall be entered the 
names of the landowners assessed so far as the same can be ascertained and the 
amounts assessed against them respectively, with a brief description of the parcels 
or tracts of land assessed. ‘The assessment roll shall indicate the amount of as- 
sessment installments which shall be paid by landowners electing to pay the as- 
sessment in installments. 

(b) Immediately after such assessment roll has been completed the trustees 
shall publish at least cnce a week for two consecutive weeks a notice of the com- 
pletion of the assessment roll. Such notice shall describe the proposed improve- 
ment in general terms, state where and when the assessment roll will be avail- 
able for inspection, and specify the time and place for a meeting of the trustees 
to hear objections to the assessments. In addition, the trustees shall, with re- 
spect to land against which an assessment has been made, mail a copy of the no- 
tice to the owner, and at the address, as shown on the tax records. The certificates 
of the person designated to mail the notices that such notices were mailed, giving 
the mailing date, shall be conclusive in the absence of fraud. The meeting shall 
be held not earlier than ten days from the first publication of the notice or the 
certified mailing date of the notices whichever occurred last. 

(c) At such meeting the trustees shall hear the objections of all interested 
persons who appear and offer proof in relation thereto. The trustees shall either 
annul or sustain or modify in whole or in part the prima facie assessment as 
indicated on said roll, either by confirming the prima facie assessment against 
any or all tracts or parcels described therein, or by canceling, increasing or re- 
ducing the same according to the special benefits which the trustees decide each 
tract or parcel has received or will receive on account of the activities of the 
district during the period of the assessment. If any property subject to assess- 
ment has been omitted from the roll or if the prima facie assessment has not 
been made against it, the trustees may place on the roll an apportionment against 
such property. The trustees may thereupon confirm the roll, but shall not con- 
firm any assessment in excess of the special benefits to the property assessed 
and the assessments so confirmed shall be in proportion to the special benefits. 
Whenever the trustees shall confirm an assessment roll the secretary-treasurer 
shall enter in the minute books of the district the date, hour and minute of such 
confirmation, and he shall immediately cause the assessment roll to be filed with 
the tax collector of the county wherein the land is located and from that time 
the assessment shall constitute a lien on the real property against which the 
same is assessed. Subsequent assessments levied in accordance with this article 
shall be a lien against real property from the date of filing of said assessment. 
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(d) If the owner of, or any person interested in, any land assessed or classi- 
fied is dissatisfied with the amount of the assessment under this section or with 
the classification under G. S. 139-25, he may give written notice to the secretary- 
treasurer of the district within ten days after confirmation of the assessment roll or 
after the last day of the classification hearing, respectively, that he takes an ap- 
peal to the State Board. Within twenty days after such confirmation or after 
the last day of the classification hearing, respectively, he must file with the State 
Board and the secretary-treasurer of the district a brief statement of the grounds 
for his dissatisfaction with the ruling of the trustees. The State Board shall 
set a date for a hearing not more than ninety days from the date of the filing 
of the statement. At said hearing, evidence shall be taken by the State Board 
from the district and the landowner, both of whom shall have the right to be 
represented by counsel. After hearing the evidence, the State Board may affirm, 
overrule or modify the ruling of the trustees and may tax the cost of the hear- 
ing against the losing party. Either party may appeal from the ruling of the 
State Board to the superior court of the county wherein the land is located for 
trial de novo. The appeal from the trustees or the State Board shall not delay 
or stop the operation of the district or any of its works of improvement. The 
State Board in order to fulfill the duties herein granted shall have the powers 
given it under G. S. 139-35 (e). The State Board may delegate to one of its 
members or to a deputy the function of holding any or all hearings which it is 
required to hold under the provisions of this subsection. 


(e) The trustees may correct, cancel or remit any assessment, and may remit, 
cancel or adjust the it terest or penalties thereon. The trustees have the power, 
when in their judgment there is any irregularity, omission, error or lack of juris- 
diction in any of the proceedings relating thereto to set aside the whole of the 
assessment made by them, and thereupon to make a reassessment. The trustees’ 
power of correction, cancellation, remission or adjustment of any particular bene- 
fit assessment or of the interest or penalty thereon, or of setting aside a general as- 
sessment, shall not limit or abridge the duty and responsibility hereby imposed up- 
on the trustees to preserve the fiscal integrity of the district, and to provide by re- 
assessment or otherwise, for the repayment of all principal, interest and other debt 
service charges on assessment bonds, notices, or other evidence of indebtedness 
issued by the district to pay for works of improvement or any other expenses of 
the district. The proceedings shall be in all respects as in the case of the original 
assessment, and the reassessment shall have the same force as if it had originally 
been properly made. In the event of a reassessment the trustees may, if necessary, 
postpone the dates for payment of assessments and installments and for perform- 
ance of other acts required to be performed on or before designated dates. 

(f) No change of ownership of any property or interest therein after the last 
day of the classification hearing shall in any manner affect subsequent proceed- 
ings, and the works of improvement may be completed and assessments made 
therefor as if there had been no change of ownership. 

(g) The following provisions of the General Statutes concerning municipal 
special assessments, with modifications as specified, shall apply to assessments 
by watershed improvements districts : 

G. S. 160-95 to 160-97, which relate to assessments in case of tenants for life 
or years; ' 

G. S. 160-98, which relates to liens in favor of cotenants or joint tenants pay- 
ing assessments ; 

G. S. 160-101, which relates to apportionment of assessments where property 
has been or is about to be subdivided (except that for “soverning body,” read 
“trustees”. ) Logis 

(h) Subsequent to the initial assessment the trustees may annually, biennially, 
or triennially, at their discretion, levy additional assessments to meet: The total, 


or amortized portion, of capital costs, including debt service charges consisting of 
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principal, interest, and other charges cn borrowed funds to be paid during the 
assessment period, and further including cost and expenses incidentai to the con- 
struction of contemplated additional works of improvement to be completed during 
the assessment period; and all other expenses of the district, including the ex- 
penses of administering the district, maintaining all works of improvement, and 
interest on borrowed funds, that will accrue during the ensuing fiscal year, bi- 
ennium or triennium, as the case may be. 

The trustees shall prepare estimates, make out the assessment roll, hold hear- 
ings and in all other respects proceed as in the case ot the initial assessment, ex- 
cept that: 


(1) The estimate shall be prepared on or before May 20th preceding the 
fiscal year during which the assessment (or the first installment there- 
of) shall come due, but failure to comply with this requirement shall 
not affect the validity of subsequent proceedings; 

(2) The period covered by the estimate of “all other expenses” shall be the 
succeeding fiscal year, biennium or triennium, as the case may be; 
and 

(3) The assessment installments, if any, to be indicated on the assessment 
roll shall be those to be paid during each year of the fiscal biennium 
or triennium, as the case may be, by landowners electing to pay in 
installments. 

(i) The assessment rate on any assessment roll shall not exceed a maximum 
annual rate of seven dollars ($7.00) per acre. (1959, c. 781, s. Ss slLOOSG wLUzoe 
Se25ic. 115 Ls a2epcmiersass.1-4,,) 


Editor’s Note. — The first 1963 amend- 
ment deleted the former third and fourth 
sentences of subsection (b) and inserted 
in lieu thereof the present third sentence. 

The second 1963 amendment increased 
the maximum assessment rate formerly 
provided by subsection (a) from $5.00 to 


The third 1963 amendment rewrote sub- 
section (a), inserted the present third sen- 
tence in subsection (e), rewrote the first 
paragraph of subsection (h) to add the pro- 
visions as the total or amortized portion 
of capital costs and charges on borrowed 
funds, and added subsection (i). 


$7.00 per acre. 


§ 139-27. Collection and payment of assessments; expenditure of 
proceeds thereof and of other district funds. — (a) (1) The landowner 
against whom an assessment is made shall have the option of paying the entire as- 
sessment, if he so elects and gives written notice accordingly to the secretary- 
treasurer of the district within fifteen (15) days after the confirmation of the as- 
sessment roll and upon his failure to so notify the district, he shall be deemed to 
have elected to pay the assessment in annual installments. Any assessment shall 
be due on the first Monday of August next following after the receipts for the 
first annual installment are mailed pursuant to subsection (c) of this section 
but may be paid in multiple annual installments, in amounts and spread over pe- 
riods determined by the assessment roll, with interest as herein provided. Any 
annual installment of any assessment, plus accrued interest on the entire assess- 
ment, shall be due and payable on the first Monday of August. Any assessment 
shall bear interest from due date until paid, at the rate of one third of one per 
cent (7% of 1%) per month, or fraction thereof, as calculated and illustrated in the 
table in subsection (i) of this section, Failure or neglect of the property owner 
to pay any annual installment with accrued interest when the same becomes due 
and payable shall be just and sufficient cause for enforcing the immediate pay- 
ment of all remaining unpaid installments and accrued interest on the entire as- 
sessment. The entire assessment may be paid at any time by payment of the 
principal and all interest accrued to that date. 

(2) It is the intent and purpose of this subsection that any assessment (initial, 
subsequent or annual) may as determined by the assessment roll be 
paid and collected in multiple annual installments in such installment 
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amounts and spread over such installment periods as the assessment 
roll may fix. As to any assessment roll which shall fix and determine 
multiple annual installment payments spread over periods in excess of 
three (3) years, the following modifications of designated subsections 
of this section shall apply: 

a. In subsection (b) “three” shall read “multiple” ; 

b. In subsection (c) “second and third” shall read “subsequent” ; 

c. In subsection (d) “second and third” shall read “subsequent” ; 
“one and two years, respectively” shall read “in subsequent 
years’; and the form of the order of the board of commissioners 
to the county tax collector shall be suitably modified ; 

d. In subsection (h) the form of assessment receipt shall be suitably 
modified for fourth and subsequent annual installments ; 

e. In subsection (i) the illustrative table shall be used as a guide 
in calculating the amounts of interest payable by a landowner 
electing to pay in installments, suitably modified and extended 
to cover the fourth and subsequent installments of any assess- 
ment. 


(b) After confirmation of the assessment roll the district shall have prepared 
a form of receipt, with appropriate stubs attached, for the assessments due on 
each tract or parcel of land as recited in the assessment roll. A separate sheet 
shall be used for each tract or parcel assessed, and each such separate sheet shall 
contain three perforated receipts attached to a single stub, with appropriate en- 
tries and blank spaces substantially as set forth in subsection (h) of this sec- 
tion. The receipts and stubs for land within each county wherein any part of his 
district lies shall be separately bound. The bound books of assessment receipts 
shall be endorsed “Assessments of the (here give the name of the district) Water- 
shed Improvement District due on the first Monday of August, 19....,” and the 
same endorsement shall be printed at the top of each assessment receipt. The 
necessary cost of printing and binding such books of assessment receipts and the 
filling in of the same shall be a proper charge against the district and shall be 
paid by the board of trustees. 

(c) During the month of July next following the confirmation of the assess- 
ment roll the district shall mail to the landowners the receipts for the first an- 
nual installment with the blanks duly filled in. The district shall also remove from 
the bound books, and retain, the receipts for the second and third annual install- 
ments. On or before the twenty-fifth day of such month the appropriate bound 
book of stubs, with the names of the property owners and assessment and install- 
ment amounts duly filled in, shall be delivered to the board of commissioners of 
each county wherein any part of the district lies. On or before the first Monday 
of August next following the said boards of commissioners shall cause such 
bound books to be delivered to their respective county tax collectors, together with 
appended orders in substantially the following form: 


es OectOE, MEME tee iee Vu. oe a kip ls si oie we noe sis lots ote & ots County: 
This is to certify that the attached book of assessment stubs embraces watershed 
assessments made on certain lands in the County of .......-.--- which are 
located within the boundaries of the .......--++++++eeeeees Watershed Im- 


provement District. The affected landowners, unless otherwise indicated to the 
contrary, have elected to pay their assessments in installments, the first of 
which becomes due on the first Monday of August, 19...., and must be paid 
and collected within the time and in the manner required by law.2boee Gale. 
139-27.) If such installment is not paid on or before the first day of Septem- 
ber, 19...., the unpaid balance of the entire assessment becomes due with in- 
terest at the rate of one-third of one percent per month, or fraction thereof, 
as set forth in subsection (i) of G. S. 139-27. You will enter the dates of pay- 
ments on the stubs and retain the book of stubs in a safe place for use in re- 
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cording subsequent annual installments. You will make monthly settlements 

of your collections with the secretary-treasurer of the .................. 

Watershed Improvement District, and in all other respects you will discharge 

your duties as tax collector as required by law. 

In witness whereof I have hereunto set my hand and official seal, this ...... 

Mae veteels oeicee Cay." OP Es See Mit. alee a «a clen teens ae ane ier RO erat 
Chairman, Board of Commissioners, 
Saris MA Se ad ny) get elie a pe 2 County 


(d) The procedure for the second and third annual installments shall be as set 
forth in this subsection. The district shall mail the receipts for such installments 
with blanks duly filled in to the landowners during the month of July, one and two 
years, respectively, after the mailing of the receipts for the first installment, On 
or before the twenty-fifth day of such month there shall be delivered to the boards 
of county commissioners a notice of the due date of the installment. On or before 
the first Monday of August next following the said boards of commissioners shall 
cause to be delivered to their respective county tax collectors orders in substan- 
tially the following form, omitting therefrom the appropriate bracketed words 
and phrases: 


Taxi Collectors ae iemitch iad ts iad ¥ atthe Sealy tena ek eee Se ve County: 


This is to certify that the [second] [third] installment of the watershed assess- 
ment iofithey sige pee aan Ue a:. an S aoaeiee Watershed Improvement District 
becomes due on the first Monday of August, 19...., and must be paid and 


collected within the time and in the manner required by law. (See G. S. 139- 
27) If such installment is not paid on or before the first day of September, 
19 ...., the unpaid balance of the entire assessment becomes due with interest 
at the rate of one-third of one percent per month, or fraction thereof, as set 
forth in subsection (i) of G. S. 139-27. You will enter the dates of payments 
on the stubs [and retain the book of stubs in a safe place for use in recording 


O10) OOS BONE 10 SOs! te 10:60 %6) 0 le: STE le we we bP aie! ‘of See eUaaie 


Chairman, Board of Commissioners 
WHE die Hebe eee eee County 


(e) All watershed assessments shall be collected by the county tax collector in 
the same manner as county taxes, except as otherwise herein provided, and such 
collections shall be enforced in the manner provided by G. S. 105-414 and subsec- 
tions (f)-(v) of G. S. 105-391; provided however, that there shall be no right 
to proceed against personal property in enforcing such collections. The tax col- 
lector shall be required on the first day of each month to make settlements with 
the secretary-treasurer of the watershed improvement district of all collections of 
watershed assessments for the preceding month, and to deposit all moneys so col- 
lected in an account maintained in the name of the district at an official depository 
designated by the district. Such account shall also be used for the deposit of all 
other funds of the district. Expenditures from such account may be made with 
the approval of the trustees of the district on requisition from the chairman and 
the secretary-treasurer of the district. The fee allowed the tax collector for col- 
lecting the watershed assessments shall be two percent of the amount collected, 
except that, where the tax collector is on a salary basis, such fee shall be paid 
into the general fund of the county. 
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If the tax collector shall willfully fail or neglect to comply with any require- 
ment of law concerning collection or deposit of watershed assessments, he shall 
be guilty of a misdemeanor, and upon conviction shall be subject to fine and im- 
prisonment, in the discretion of the court. He shall likewise be liable to a civil 
action for all damages which may accrue either to the trustees of the district or 
the holders of its bonds, to either or both of whom a right of action is hereby 
given. 


(f) No statute of limitation, whether fixed by law especially referred to in 
this chapter or otherwise, shall bar the right of the district to enforce any remedy 
provided by law for the collection of unpaid assessments, save from and after 
ten years from default in the payment thereof, or, if payable in installments, ten 
years from the default in the payment of any installment. No penalties prescribed 
for failure to pay taxes shall apply to watershed assessments, but they shall bear 
interest as herein provided only. 


(g) All proceedings for watershed assessments under the provisions of this 
article shall be regarded as proceedings in rem (and no mistake or omission as to 
the name of the owner or person interested in any tract or parcel of land affected 
thereby shall be regarded a substantial mistake or omission). 


(h) Form of Assessment Receipts with Stub.— 


Landowner Assessments of the (here give name of district) Watershed 
OPA aires ts ole Improvement District due on the first Monday of August, 
Owners Address” 19.75... 5.: ; 
Amount of rN OMOCUMIRCIS teh Se IO ss so gai c's cee cid ves tees vases 
Entire Mupaiamealance oat Entire: Asséssinent. (acs. sneer y ceases 
Assessment PrnOuiiO mist Pinnudiaitistaliment due. 4. va«csmeavee sees 
Date Paid If installment is not paid by Sept. 1, Received by 
ISPaner unpaidebalance! Of; etitire -as- . |. sy2c. SIG es a 
sessment with interest at 1% of one (Signature ) 
percent per month, or fraction there- Tax Collector 
Gpmperoiies aueer Gimiteee et ie eee ae County 
Amount of Pee TOP ra A COLLECTOR, Crewe ece geese es 
each Annual COUNTY, NORTH CAROLINA. 
Installment Assessments of the (here give name of district) Watershed 
aod Oe Improvement District due on the first Monday of August, 
Ihe Pasay 
Date Ist Ann’l Wee eM Ie Ce ees ie Foie wl cone Rp esgic eine de Ga a's 
Installment Unpaid Balance of Entire Assessment ......e.eceeccecees 
Paid Amount of 2nd Annual Installment due ...........eeeeeeee 
Date 2nd Ann’l If installment is not paid by Sept. 1, Received by 
Installment 19...., unpaid balance of entire as-  ..... ne oe 
Paid sessment with interest at % of one (Signature ) 
cece ceccces eee. percent per month, or fraction there- Tax Collector 
Gin becomes: dues IN hence uens County 
PAYABLE TO TAX COLLECTOR, .........s+e0. Ras 


COUNTY, NORTH CAROLINA. 
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Date 3rd Ann’] 
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Assessments of the (here give name of district) Watershed 


Installment Improvement District due on the first Monday of August, 
Paid 10a 
Sues See etee Landowners (itis htelelehs cls «hi x.clelels Se eb eles siete arttesttemtate 


Amount of 3rd Annual Installment due 
If installment is not paid by Septem- 
ber 1, 19...., it accumulates interest 


eoeoeeere ee eere eee e ee 


C6016 te Se) te 6 © Sree ® 


at the rate of 4% of one percent per (Signature) 
month, or fraction thereof. Tax Collector 
seescar Gait County 


PAYABLE TOsTAX COLLEGIOR: 


eeeeeeeeeeeeeee eee 


COUNTY “NORTH CAROLINA, 


(i) Table Illustrating Amounts of Interest Due on Unpaid Assessment.—Ex- 
planatory Note: This table uses as an illustration a district whose initial assess- 
ment roll was confirmed on April 1, 1960. Most of the entries would apply to a 


subsequent assessment as well as an initial assessment. 


The table shows the 


amounts of interest payable at various dates by a landowner who elected to pay 


in installments. 


Date of Payment 
On and after April 1, 
1960 and on or before 
September 1, 1960 


After Sept. 1, 1960 and 
on or before Oct. 1, 1960 


After Oct. 1, 1960 and on 
or before Nov. 1, 1960 


On or before Sept. 1, 
1961 


After Sept. 1, 1961 and 
on or before Oct. 1, 1961 


After Oct. 1, 1961 and on 
or before Nov. 1, 1961 


Amount Due 
First installment (or entire assessment) may be 
paid without interest 


If first installment was not paid on time, entire as- 
sessment becomes due with interest at 1% of one 
percent of such entire assessment 


If first installment was not paid on time, entire as- 
sessment is due with interest at 24 of one percent 
of such entire assessment 


If first installment was paid on time, second install- 
ment (or entire unpaid balance) may be paid with 
interest at 4 percent of unpaid balance of entire 
assessment 


If second installment was not paid on time, unpaid 
balance of entire assessment becomes due with in- 
terest at 414% percent of such unpaid balance 

If second installment was not paid on time, unpaid 
balance of entire assessment is due with interest at 


4% percent of such unpaid balance 





On or before Sept. 1, 
1962 


After Sept. 1, 1962 and 
on or before Oct. 1, 1962 


AttersgOct, 1; 1962 


If first and second installments were paid on time, 
third installment may be paid with interest at 8 
percent of unpaid balance of entire assessment 


If third installment was not paid on time, unpaid 
balance of entire assessment becomes due with in- 
terest at 814 percent of such unpaid balance 


To the balance due on Oct. 1, 1962, add interest at 
¥% of one percent of such balance per month, or 
fraction thereof, until paid. 


(1959, "ce 781,.s:°8> 196% eM l228 5525.) 
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Editor’s Note.—Prior to the 1963 amend- 
ment, which rewrote subsection (a), the 
landowner had the option of paying the 
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tice, in three annual installments, with a 
similar option as to subsequent biennial or 
triennial assessments. 


initial assessment in cash or, on giving no- 


§ 139-27.1. Debts may be incurred to be repaid over more than 
three years.—The other provisions of this article generally, and particularly the 
provisions of G. S. 139-26 and 139-27, pertaining to initial and subsequent annual, 
biennial or triennial assessments or reassessments, shall not be construed to limit 
the authority of the district, and a watershed improvement district shall be au- 
thorized to issue notes, bonds, and other evidences of indebtedness, to be repaid 
over a period greater than three (3) years and shall have the power, duty and re- 
sponsibility to provide through benefit assessments all sums which may be neces- 
sary to pay in full the principal, interest and other debt service charges of all 
bonds or other obligations of the district. (1963, c. 1228, s. 6.) 


§ 139-28. Fiscal powers of governing body; may hold referendum 
on question of incurring indebtedness and issuing bonds.—'The trustees of 
a watershed district shall have power, with or without a referendum, to incur in- 
debtedness on behalf of the district to defray any part of the expenses and costs of 
the district, and may pledge to the repayment thereof funds to be derived from 
benefit assessments, grants, gifts, or other sources of revenue. 


The indebtedness of the district may be evidenced by bonds, bond anticipation 
notes, benefit assessment anticipation notes or revenue anticipation notes. No debt 
shall be contracted for a term of more than twenty (20) years. 


The trustees, if they so elect, may request the board or boards of election of 
each county wherein any part of the district lies to call a referendum on the ques- 
tion of whether the district shall incur debt or issue bonds for one or more of 
the purposes for which it was created. (1959, c. 781, s. 8; 1963, c. 1228, s. 7.) 


Editor’s Note. — Prior to the 1963 proval of the Local Government Com- 
amendment, which rewrote this section, mission, and a referendum was required if 
the power to incur indebtedness and issue repayment was not limited to the pro- 
bonds was subject to the conditions and ceeds of benefit assessments. 
limitations of this article and to the ap- 


§ 139-29. Conduct of referendum. — Such referendum may be held at 
the same time as the initial or a subsequent election for officers of the district. 
Such referendum shall be conducted in the manner provided for the conduct of 
elections for officers by the last two paragraphs of subsection (c) of G. $. 139- 
21; except that—in place of the provisions thereof requiring that the ballots con- 
tain the names of nominees, the title and term of office, and the instruction as to 
the number of candidates to be voted upon—the ballots shall contain a question 
and a voting instruction in the form certified to the board or boards of election 
by the trustees of the district. The form of the said question and instruction, 
with appropriate insertions and deletions, shall be substantially as follows: 


Shia ten: oes er rites ¢ Watershed Improvement District (incur an 
SNAG GUO S UO eta oie ats os aha 3,4, 6s itiethe amottit Ol, sao a7 anne ) (issue 
TORING UACNISIEE Ole, gies ein eS baw Sole a ) for the purpose Of .....2. <0 


vote “Yes” or ‘“‘No”, 
(1959, c. 781, s. 8.) 


§ 139-30. Resolution authorizing district to incur indebtedness or 
issue bonds.—If such referendum is held and a majority of the votes cast are 
in favor of incurring the indebtedness or issuing the bonds, the trustees of the 
district shall enter on the records of the district a resolution authorizing the dis- 
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trict to incur the indebtedness or issue the bonds for one or more of the purposes 
for which the district was created. (1959, c. 781, s. 8; 1963, c. 1228, s. 8.) 

Editor’s Note. — Prior to the 1963 authorizing the trustees to incur the in- 
amendment the section provided for an or- debtedness or issue bonds if the vote fav- 
der by the Local Government Commission  ored it. 


§ 139-31: Repealed by Session Laws 1963, c. 1228, s. 9. 


§ 139-32. Annual assessments to repay indebtedness or bonds and 
debt service charges. — The trustees of the watershed improvement district 
shall, if necessary for the payment of the principal, interest and other debt serv- 
ice charges on such indebtedness or bonds, and to amortize the repayment of such 
indebtedness or bonds, levy annual assessments on all the real estate in the water- 
shed improvement district, which may be subject to assessment under the provi- 
sions of this article, to pay such principal, interest and other debt  serv- 
ice charges, and to amortize such indebtedness or bonds. Such additional assess- 
ments shall constitute a lien, be apportioned, levied, assessed and collected in the 
manner provided for assessments generally in G. S. 139-25, 139-26, and 139-27. 
(1939.6. 7B i SaG* Moco uc. Lacon sesh) 

Editor’s Note. — Prior to the 1963 amortize the indebtedness or bonds in 
amendment this section provided for an such manner as might be approved by the 
annual assessment to pay interest and to Local Government Commission. 


§ 189-33. Powers granted additional to the powers of soil conser- 
vation districts; soil conservation districts to continue to exercise their 
powers.—The powers herein granted to watershed improvement districts shall 
be additional to those of the soil conservation district in which the watershed im- 
provement district is situated; and such soil conservation district or districts shall 
be authorized, notwithstanding the creation of the watershed improvement dis- 
trict, to continue to exercise their powers within the watershed improvement dis- 
tricts C1959 ce / Gl sce 


§ 139-34. Power to incur debts and accept gifts, etc.—A watershed 
improvement district shall have the power, in the manner hereinabove set forth, 
to incur debts and repay the same over such period of time and at such rate or 
rates of interest, not exceeding six per centum (6%) per annum, as the lender 
or lenders agree to; and to accept, receive, and expend gifts, grants or loans from 
whatever source received. (1959, c. 781, s. 8.) 


§ 139-35. Supervision by State Board.—(a) The State Board, to the 
extent herein provided, shall have supervisory responsibility over the programs 
provided for in this article. 

(b) Each watershed improvement district (to the extent that moneys are 
made available therefor by the State of North Carolina or any of its agencies or 
political subdivisions, by any municipality, or otherwise) shall: 

(1) By means of suitable measuring and recording devices and facilities and 
at intervals prescribed by the Board, record the inflow of water into 
and release of water from such reservoirs of the district as may be 
designated by the Board; and 

(2) Make periodic reports of such records as required by the Board. 


(c) The State Board shall be the State agency to which watershed work plans 
developed under Public Law 566 (83rd Congress, as amended) for contemplated 
works of improvement shall be submitted for review and approval or disapproval. 
All other work plans for contemplated works of improvement pursuant to this 
chapter shall likewise be submitted to the Board for review and for approval or 
disapproval. The Board shall approve such work plans if, in its judgment, the 
work plans 

(1) Provided for proper and safe construction of proposed works of im- 
provement ; 


yi) if 
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(2) Show that the construction and operation of the proposed works of im- 
provement (in conjunction with other such works and related struc- 
tures of the district and the watershed) will not appreciably diminish 
the flow of useful water that would otherwise be available to existing 
downstream water users during critical periods; and 

(3) Are otherwise in compliance with law. 


No work of improvement may be constructed or established without the ap- 
proval of work plans by the Board pursuant to this subsection, The construction 
or establishment of any such work of improvement without such approval, or 
without conforming to a work plan approved by the Board, may be enjoined. 
The Board may institute an action for such injunctive relief in the superior court 
of any county wherein such construction or establishment takes place, and the 
procedure in any such action shall be as provided in article 37, chapter 1 of the 
General Statutes. 

(d) In conjunction with any work plans submitted to the Board under sub- 
section (c) of this section, a watershed improvement district shall submit in such 
form as the Board may prescribe a plan of its proposed method of operations for 
works of improvement covered by the work plans and for related structures. With 
the approval of the Board, the district may amend its initial plan of operations 
from time to time. Board approval of the initial plan of operations shall not be 
required. 

(e) If the Board has reason to believe that a watershed improvement district 
is not operating any work of improvement or related structure in accordance with 
its plan of operations as amended, the Board on its own motion or upon com- 
plaint may order a hearing to be held thereon upon not less than thirty days writ- 
ten notification to the district and complainant, if any, by personal service or reg- 
istered mail. Notice of such hearing shall be published at least once a week for 
two successive weeks. In connection with any such hearing the Board shall be 
empowered to administer oaths; to take testimony; and, in the same manner as 
the superior court, to order the taking of depositions, issue subpoenas, and to 
conipel the attendance of witnesses and production of documents. If the Board 
determines from evidence of record that the district is not operating any work 
of improvement or related structure in accordance with its plan of operations, as 
amended, the Board may issue an order directing the district to comply therewith 
or to take other appropriate corrective action. Upon failure by a district to com- 
ply with any such order, the Board may institute an action for injunctive relief 
in the superior court of any county wherein such noncompliance occurs, and the 
procedure in any such action shall be as provided in article 37, chapter 1, of the 
General Statutes. 

(f) As used in this section the term “critical periods” means monthly periods, 
or other periods designated by the Board when (in the area affected) below aver- 
age stream flows coincide with above average utilization of water; provided, that 
where insufficient data are available to permit reliable determinations concerning 
these matters, the Board may adopt as the “critical period” for any particular 
area the period June 15—September 15, (1959, c. 78h #82 82) 

Editor’s Note.—The Board of Water Board of Water Resources. See § 143-353 
Commissioners has been succeeded by the’ et seq. 


§ 139-36. Dissolution of watershed improvement district. — A wa- 
tershed improvement district, after all outstanding debts or obligations have been 
satisfied, if any, may be dissolved upon: 

(1) Petition filed with the supervisors of the soil conservation district or 
districts wherein the watershed improvement district lies, setting forth 
the change of circumstances which causes such district to be no longer 
of any benefit, and signed by any 100 owners of land lying within the 
limits of the watershed improvement district, or a majority of such 
owners if their total number be less than 200; 
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(2) Public hearings held, as provided in § 139-18; and 
(3) An order of the supervisors of the soil conservation district or districts 
approving the action sought. 

If the foregoing requirements are met, the supervisors shall declare the water- 
shed improvement district to be dissolved. Such declaration of dissolution shall 
be recorded in their official minutes, and the same certified to the State Soil Con- 
servation Committee, the State Board, and the clerk of the superior court of the 
county or counties wherein any part of the district lies for recordation in the 
special proceedings docket of such clerk. (1959, c. 781, s. 8.) 


§ 139-37. Participation by cities, counties, industries and others. 
—(a) Any industry, or private water user, the State of North Carolina, the 
United States or any of its agencies, any county, municipality or any other polit- 
ical subdivision may participate in watershed improvement district works or proj- 
ects upon mutually agreeable terms relating to such matters as the construction, 
financing, maintenance and operation thereof. 


(b) Any county or municipality may contribute funds toward the construc- 
tion, maintenance and operation of watershed improvement district works or 
projects, to the extent that such works or projects: 


(1) Provide a source (respectively) of county or municipal water supply; 
or protect an existing source of such supply, enhance its quality or 
increase its dependable capacity or quantity; or 

(2) Protect against or alleviate the effects of flood-water or sediment dam- 
ages affecting, or provide drainage benefits for, (respectively) county 
or municipally owned property or the property (respectively) of 
county or municipal inhabitants located outside the boundaries of 
such district but within the respective boundaries of such county or 
municipality. 

County and municipal expenditures for the aforesaid purposes are declared to 
be necessary expenses; and county expenditures therefor are declared to be for 
special purposes, for which the special approval of the General Assembly is here- 
by given. (1959, c. 781, s. 8.) 


ARTICLE 3. 
Watershed Improvement Programs; Expenditure by Counties. 


§ 139-39. Alternative method of financing watershed improvement 
programs by special county tax.—The board of county commissioners in any 
county is authorized to call a special election to determine whether it be the will 
of the qualified voters of the county that they levy and cause to be collected an- 
nually, at the same time and in the same manner as the general county taxes are 
levied and collected, a special tax at a rate not to exceed twenty-five cents (25¢) 
on each one hundred dollars ($100.00) valuation of property in said county, to be 
known as a “Watershed Improvement Tax”, the funds therefrom, if the levy be 
authorized by the voters of said county, to be used for the prevention of flood- 
water and sediment damages, and for furthering the conservation, utilization and 
disposal of water and the development of water resources, within the county. 
(1059 F Cay sa 

Local Modification. — Mitchell: 1963, c. 156; Surry: 1963, c. 442; Yadkin: 1961, c. 
1033; Polk: 1963, c. 996; Stokes: 1963, c. 433. 


§ 139-40. Conduct of election.—(a) There shall be no new registration 
of voters for such an election. The registration books shall be open for regis- 
tration of new voters in said county and registration of any and all legal residents 
of said county, who are or could legally be enfranchised as qualified voters for reg- 
ular general elections, shall be carried out in accordance with the general election 
laws of the State of North Carolina as provided for local elections. Notice of such 
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registration of new voters shall be published in a newspaper circulated in said 
county, once, not less than thirty days before and not more than forty days before, 
the close of the registration books, stating the hours and days for registration. The 
special election, if called, shall be under the control and supervision of the county 
board of elections. 


(b) The form of the question shall be substantially the words “For Watershed 
Improvement Tax of Not More Than .... Cents Per One Hundred Dollar ($100) 
Valuation,” and “Against Watershed Improvement Tax of Not More Than . 
Cents Per One Hundred Dollar ($100) Valuation,” which alternates shall appear 
separated from each other on one ballot containing opposite, and to the left of each 
alternate, squares of appropriate size in one of which squares the voter may make 
a mark “X” to designate the voter’s choice for or against such tax. The board of 
county commissioners shall designate the amount of the maximum annual rate of 
such tax to be levied, which amount may be less than but may not exceed twenty- 
five cents (25¢) on the one hundred dollar ($100) valuation of property in the 
county, and said amount shall be stated on the ballot in the question to be voted 
upon. Such ballot shall be printed on white paper and each polling place shall be 
supplied with a sufficient number of ballots not later than the day before the elec- 
tion. At such special election the election board shall cause to be placed at each 
voting precinct in said county a ballot box marked “Watershed Improvement Tax 
Election”. 


(c) The duly appointed judges and other election officials who are named and 
fixed by the county board of elections shall count the ballots so cast in such elec- 
tion and the results of the election shall be officially canvassed, certified and an- 
nounced by the proper officials of the board of elections, according to the manner 
of canvassing, certifying and announcing the elections held under the general elec- 
tion laws of the State as provided for local elections. 


(d) If a majority of those voting in such election favor the levying of such a 
tax, the board of commissioners of such county is authorized to levy a special tax 
at a rate not to exceed twenty-five cents (25¢) on each one hundred dollars ($100) 
of assessed value of real and personal property taxable in said county, not to ex- 
ceed the maximum rate of tax approved by the voters in such election, and the 
General Assembly does hereby give its special approval for the levy of such special 
tare (1959 wee/ Sly sin l0W1961,-c1432-) 

Local Modification. — Mitchell: 1963, c. leted the first sentence of subsection (b) 
1033; Polk: 1963, c. 996; Stokes: 1963, c. and inserted in lieu thereof the present 
156; Surry: 1963, c. 442; Yadkin: 1961, c. first two sentences. It also rewrote subsec- 
433. tion (d). 

Editor’s Note.—The 1961 amendment de- 


§ 139-41. Powers of county commissioners. — (a) If the majority of 
the qualified voters voting in such election favor the levying of such tax, then and 
in that extent, the board of county commissioners shall have all powers of soil 
conservation districts as set forth in subdivisions (1), (2), (3), (5), (6), (7); 
(8), and (10) of G. S. 139-8 (subject to the limitations set forth in subdivision 
(12) of such section) concerning flood prevention, development of water re- 
sources, floodwater and sediment damages, and conservation, utilization and dis- 
posal of water. It is the intention of the General Assembly that such powers shall 
normally be exercised within all or parts of one or more single watersheds, or of 
two or more watersheds tributary to one of the major drainage basins of the 
State, but exceptions to this policy may be permitted in appropriate cases; pro- 
vided, however, it is not the intention of the General Assembly to authorize here- 
by the diversion of water from one stream or watershed to another. 

(b) The board of county commissioners may itself exercise such powers or, 
for that purpose, may create a Watershed Improvement Commission to be com- 
posed of three members appointed by the board. The terms of office of the mem- 
bers of the Commission shall be six years, with the exception of the first two 
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years of existence of the Commission, in which one member shall be appointed 
to serve for a period of two years, one for a period of four years, and one for a 
period of six years; thereafter all members shall be appointed for six years, and 
shall serve until their successors have been appointed and qualified. Vacancies 
in the membership of the Commission occurring otherwise than by expiration of 
term shall be filled by appointment to the unexpired term by the board of county 
commissioners. ‘The Commission shall hold its first meeting within thirty days 
after its appointment as provided for in this article, and the beginning date of all 
terms of office of commissioners shall be the date on which the Commission holds 
its first meeting. The provisions of G. S. 139-22 and 139-23 concerning the 
organization and compensation of the elected board of trustees of a watershed 
improvement district, and concerning the powers and duties of such trustees re- 
specting personnel, surety bonds and audits, shall apply to the Commission. The 
Commission shall provide the board of county commissioners thirty days prior 
to July 1 a proposed budget for the fiscal year commencing on July 1 and shall 
provide the board of county commissioners an audit by a certified public account- 
ant within sixty days after the expiration of the fiscal year ending on June 30. 


(c) The board of county commissioners may create a single Watershed Im- 
provement Commission for the entire county or may create separate commis- 
sions for individual projects or watersheds. 


(d) Counties which carry out watershed improvement programs under this 
article shall be subject to supervision by the State Board pursuant to G. S. 139- 
35 to the same extent as are watershed improvement districts, and, for this pur- 
pose, the words “districts” and “watershed improvement districts”, wherever they 
Occur in such section, shall be read as referring to counties. 


(e) Any industry or private water user, the State of North Carolina, the 
United States or any of its agencies, any municipality, any other county, or any 
other political subdivision may participate in county watershed improvement pro- 
grams hereunder in the same manner and to the same extent as provided by G. 
S. 139-37 with respect to participation in watershed improvement district pro- 
grams,6 (1959.5; solaee lO.) 


Local Modification.—Davie: 1961, c. 794, Rowan: 1961, c. 794, s. 1%; Stokes: 1963, 
s. 1%; Forsyth: 1963, c. 761, s. 4; Guilford: cc. 155, 401; Wake: 1961) ch F945 iss 1e4e 
1963 scotis4sniredellemaOGier en. 794.is, 14; Yadkanis 2061) ce 794 sc: 1%; 1963, c. 401. 
1963, c. 955; McDowell: 1963, c. 637; Polk, 


§ 139-42. Article intended as supplementary.—This article is in- 
tended to provide an alternative method of financing and operating watershed 
improvement programs, supplementary to the method set forth in article 2 of 
this chapter. (1959, c. 781, s. 10.) ; 


§ 139-43. Transfer and continuation of programs. — A watershed 
improvement program initiated under this article may be discontinued as a county 
program and thereafter transferred to or renewed as a watershed district pro- 
gram under article 2, upon compliance with the provisions of said article 2 for 
initiating district programs; and a watershed improvement district program ini- 
tiated under article 2 may be discontinued as a district program and thereafter 
transferred to or renewed as a county program under this article, upon compli- 


ance with the provisions of this article for initiating county programs. (1959, c. 
781, s. 10.) 
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§ 140-2 


Chapter 140. 
State Art Museum; Symphony and Art Societies. 


Article 1, 


North Carolina Museum of Art. 
Sec. 
140-1. Agency of State; functions. 
140-2. Board of trustees; membership; ap- 
pointment and terms; officers; 


Article 3. 


State Art Society. 
Sec. 
140-11. State patronage; board of directors, 
composition, number, appointment 
and terms of office. 


meetings; powers and duties. 140-12. Department of Administration au- 
140-3. Director of Museum of Art; elec- thorized to provide space for 
tion and service; salary; powers Art Society. 
and duties. 140-13. Annual audit by State Auditor; re- 
140-4. Gifts maintained as special fund. port to General Assembly. 
140-5. Gifts exempt from taxation. 140-14. Promotion of public appreciation of 
140-5.1. Transfer of right, title and interest art; organization of art exhibits; 
of State Art Society to Museum lectures on art; developing ef- 
of Art. fective support of Museum of 
Art; encouraging the acquisition 
of works of art, etc. 
140-15. Exemption from taxes. 
ARTICLE 1. 


North Carolina Museum of Art. 


§ 140-1. Agency of State; functions.—The North Carolina Museum of 
Art is an agency of the State of North Carolina. The functions of the North Caro- 
lina Museum of Art shall be to acquire, preserve, and exhibit works of art for the 
education and enjoyment of the people of the State, and to conduct programs of ed- 
ucation, research, and publication designed to encourage an interest in and an ap- 


preciation of art on the part of the people of the State. (1961, c. 74 


Editor’s Note. — The 1961 amendment, 
effective July 1, 1961, inserted the present 
article in lieu of former articles 1 and 1A, 
designated “State Art Society” and “Ac- 
quisition and Preservation of Works of 
Art,” respectively. Repealed article 1 was 


derived from Public Acts 1929, c. 314 and 
Session Laws 1943, c. 752, and repealed 
article 1A was derived from Session Laws 
1947,.c.. 1097; 1951, c.)1168 and 1953, c. 696. 
Public Acts 1929, c. 314, had been amended 
by Session Laws 1961, c. 547, s. 3. 


§ 140-2. Board of trustees; membership; appointment and terms; 
officers; meetings; powers and duties.—(a) The board of trustees of the 
North Carolina Museum of Art shall consist of the Governor, the Superintendent 
of Public Instruction or a person designated by him, four members elected by the 
board of directors of the North Carolina State Art Society, Incorporated, and 
eight members appointed by the Governor. All fourteen members shall be entitled 
to vote. Of the initial appointments to the board of trustees, four shall be for 
terms of three years and four shall be for terms of six years. Of the initial elections 
to the board of trustees by the board of directors of the North Carolina State Art 
Society, Incorporated, two shall be for terms of three years and two shall be for 
terms of six years. Thereafter, all regular appointments or elections shall be for 
terms of six years. All members shall serve until their successors are appointed 
or elected and qualified. All initial terms shall begin July 1, 1961. The Governor 
shall appoint to fill for the unexpired term any vacancy occurring 1n the appointive 
membership of the board of trustees. The board of directors of the North Caro- 
lina State Art Society, Incorporated, shall elect to fill for the unexpired term any 
vacancy occurring in the positions filled by that board. A member of the board 
of trustees shall not be deemed to be a public officer, or to be holding office with- 
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in the meaning of article XIV, section 7, of the Constitution of North Carolina, 
but a member shall be deemed a commissioner for a special purpose. 


(b) The chairman of the board of trustees shall be designated annually by the 
Governor from among the appointive members of the board. The Director of the 
North Carolina Museum of Art shall be secretary to the board. ‘The board may 
elect from its membership such other officers as it may deem necessary. 


(c) The board of trustees shall meet at least quarterly at such times and places 
as the board may determine. Special meetings of the board of trustees may be 
called by the Director of the North Carolina Museum of Art upon order of the 
chairman or upon request of four or more members of the board. 


(d) The board of trustees shall be the governing body of the North Carolina 
Museum of Art, and shall have the following powers and duties: 


(1) To adopt bylaws for iis own government, 


(2) To adopt policies, rules, and regulations for the conduct of the North 
Carolina Museum of Art. 


(3) To elect the Director of the North Carolina Museum of Art and to pre- 
scribe his powers and duties, consistent with the provisions of this 
article. 


‘4) To establish such advisory boards and committees as the board of trus- 
tees may deem advisable. 

(5) On behalf and in the name of the North Carolina Museum of Art, to 
inspect, appraise, obtain attributions and evaluations of, purchase, ac- 
quire, exchange, transport, exhibit, lend, store, and receive upon con- 
signment or as loans, statuary, paintings, and other works of art of 
any and every kind and description which are worthy of acquisition, 
preservation, and exhibition. 

(6) To ve responsible for the care, custody, storage, and preservation of all 
works of art acquired by the North Carolina Museum of Art, or re- 
ceived by it upon consignment or loan. 

(7) On behalf and in the name of the North Carolina Museum of Art, to 
acquire by gift or will, absolutely or in trust, from individuals, corpo- 
rations, the federal government, or from any other source, money or 
other property which may be retained, sold, or otherwise used to pro- 
mote the purposes of the North Carolina Museum of Art. The net 
proceeds of the sale of all property acquired under the provisions of 
this paragraph shall be deposited in the State treasury to the credit of 
“The North Carolina Museum of Art Special Fund.” 

(8) To exchange works of art owned by the North Carolina Museum of Art 
for other works of art which, in the opinion of the board of trustees, 
would improve the quality, value, or representative character of the 
art collection of the Museum. 

(9) To sell any work of art owned by the North Carolina Museum of Art 
if the board of trustees finds that it is in the best interest of the 
Museum to do so, unless such sale would be contrary to the terms of 
acquisition. The net proceeds of each such sale, after deduction of the 
expenses attributable to that sale, shall be deposited in the State 
treasury to the credit of “The North Carolina Museum of Art Special 
Fund,” and shall be used only for the purchase of other works of art. 
No work of art owned by the North Carolina Museum of Art may be 
pledged or mortgaged. 

(10) To make a biennial report to the Governor and the General Assembly on 
the activities of the board of trustees and of the North Carolina 
Museum of Art. (1961, c. 731.) 


§ 140-3. Director of Museum of Art; election and service; salary; 
powers and duties.—(a) The board of trustees of the North Carolina Mu- 


278 


§ 140-4 1963 CUMULATIVE SUPPLEMENT § 140-11 


seum of Art shall elect the Director of the North Carolina Museum of Art, 
who shall serve at the pleasure of the board. 

(b) The salary of the Director shall be fixed by the Governor on recommen- 
dation of the board of trustees, and shall be approved by the Advisory Budget 
Commission. 

(c) The Director shall have the following powers and duties : 

(1) Under the supervision of the board of trustees, to direct and administer 
the North Carolina Museum of Art in accordance with the policies, 
rules, and regulations adopted by the board of trustees. 

(2) To employ such persons as may be necessary to perform the functions 
of the Museum, subject to the provisions of chapter 143, article 2, 
of the General Statutes. 

(3) To serve as secretary to the board of trustees. 

(4) To serve as director of collections of the Museum. (1961, c. 731.) 


§ 140-4. Gifts maintained as special fund.—All gifts of money to the 
North Carolina Museum of Art shall be paid into the State treasury and main- 
tained as a fund to be designated “The North Carolina Museum of Art Special 
Fund.” (1961, c. 731.) 


§ 140-5. Gifts exempt from taxation.—All gifts made to the North 
Carolina Museum of Art shall be exempt from every form of taxation includ- 
ing, but not by way of limitation, ad valorem, intangible, gift, inheritance, and 
income taxation. (1961, c. 731.) 


§ 140-5.1. Transfer of right, title and interest of State Art So- 
ciety to Museum of Art.—All right, title, and interest of the North Carolina 
State Art Society, Incorporated, in and to the works of art, library, equipment, 
records relating to the assets of the Museum, unexpended appropriations, ex- 
ecutory contracts, and all other properties housed in or appurtenant to the North 
Carolina Museum of Art, including the funds constituting the “State Art So- 
ciety Special Fund,” are hereby transferred to and vested in the North Caro- 
lina Museum of Art, effective July 1, 1961, to be held by the Museum for the 
use and benefit of the people of the State upon such terms, restrictions, and 
trusts as those respective properties are now held by the North Carolina State 
Art Society, Incorporated. The board of Directors of the North Carolina State 
Art Society, Incorporated, shall, prior to July 1, 1961, by resolution direct the 
appropriate officers of the board of directors to execute a proper instrument 
confirming in the North Carolina Museum of Art all right, title, and interest 
of the North Carolina State Art Society, Incorporated, in and to the works of 
art, library, equipment, records relating to the assets of the Museum, unex- 
pended appropriations, executory contracts, and all other properties housed in 
or appurtenant to the North Carolina Museum of Art, including the funds con- 
stituting the “State Art Society Special Fund.” 

In case of uncertainty as to whether any particular item or class of property 
is included within the provisions of this section, the matter shall be determined 
by the Governor. (1961, c. 731.) 


ARTICLE 3. 
State Art Society. 


§ 140-11. State patronage; board of directors, composition, num- 
ber, appointment and terms of office.—The North Carolina State Art So- 
ciety, Incorporated, shall continue to be under the patronage of the State. The 
governing body of the North Carolina State Art Society, Incorporated, shall be 
a board of directors consisting of sixteen members, of whom the Governor of the 
State, the Superintendent of Public Instruction, the Treasurer of the State of 
North Carolina and the chairman of the art committee of the North Carolina Fed- 
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eration of Women’s Clubs shall be ex officio members, and four others shall be 

named by the Governor of the State. The remaining eight directors shall be 

chosen by the members of the North Carolina State Art Society, Incorporated, in 

such manner and for such terms as that body shall determine. The four directors 

named by the Governor shall serve for terms of four years each. (1961, c. 1152.) 
Editor’s Note.—The 1961 act inserting 

this article became effective July 1, 1961. 


§ 140-12. Department of Administration authorized to provide 
space for Art Society.—Subject to the approval of the Governor and the Ad- 
visory Budget Commission, the Department of Administration is authorized and 
empowered to set apart, for the administration of the affairs of the State Art 
Society, Incorporated, space in any of the public buildings in the city of Raleigh 
which may be so used without interference with the conduct of the business of 
the State. (1961, c. 1152.) 


§ 140-13. Annual audit by State Auditor; report to General Assem- 
bly.—It shall be the duty of the State Auditor to make an annual audit of the ac- 
counts of the North Carolina State Art Society, Incorporated, and to make re- 
port thereof to the General Assembly at each of its regular sessions. (1961, c. 


T1352.) 


§ 140-14. Promotion of public appreciation of art; organization of 
art exhibits; lectures on art; developing effective support of Museum 
of Art; encouraging the acquisition of works of art, etc. — The North 
Carolina State Art Society, Incorporated, is authorized to formulate programs to 
promote the public appreciation of art and the role that art has played in the de- 
velopment of civilization; to organize State and regional art exhibits, including 
works by contemporary North Carolina artists; to disseminate information on art 
through lectures to schools, civic clubs and public audiences; to invite outstand- 
ing art scholars to address North Carolina centers of culture; to develop an ef- 
fective public support of the North Carolina Museum of Art; to provide public 
schools and libraries with reproductions of masterpieces in the State Art Mu- 
seum ; to encourage the citizens of the State to acquire works of art by North 
Carolina artists for the embellishment of their homes and public buildings; and 
to do all other things deemed necessary to advance the objectives of the Society. 
(1961,:c., 1152.) 


§ 140-15. Exemption from taxes.—All gifts made to the North Caro- 
lina State Art Society, Incorporated, shall be exempt from State gift and inherit- 
ance taxes, and objects of art held by the Society shall be exempt from ad va- 
lorem taxes. (1961, c. 1152.) 


Chapter 140A. 
State Awards System. 


Sec. Sec. 

140A-1. Annual awards established; form 140A-4. Awards Commission; creation; 
and design. powers and duties. 

140A-2. Fields of recognition; periods 140A-5. Selection of recipients for awards. 
covered. 140A-6. Administration expense. 

140A-3. Annual award to native living out- 
side State. 


§ 140A-1. Annual awards established; form and design.—The State 
of North Carolina hereby establishes annual awards, not to exceed six in number, 
each bearing the name of the recipient, with an appropriate inscription reciting 
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the reason for the award, which form and design shall be approved by the Gov- 
ernor and Council of State. (1961, c. 1143, s. 1.) 


§ 140A-2. Fields of recognition; periods covered.—These recogni- 
tions shall be known as the North Carolina Awards for Literature, Science, the 
Fine Arts and Public Service, and shall be conferred upon citizens of North 
Carolina for the most notable attainments in these respective fields during the 
current year, terminating four months before the date of award, though such dis- 
tinctions can be exceptionally conferred, with the approval of the Governor and 
the Council of State, for eminence achieved during years prior to the award. 
(1961, c. 1143, s. 2.) 


§ 140A-3. Annual award to native living outside State.—One award 
shall annually be made to a native-born North Carolinian, living outside of North 
Carolina, for pre-eminent accomplishment in one of the above fields of creative 
endeavor. (1961, c. 1143, s. 3.) 


§ 140A-4. Awards Commission; creation; powers and duties.—A 
commission of five persons, known as the North Carolina Awards Commission, 
shall be named by the Governor and shall serve without compensation; its duty 
shall be to formulate and administer the program governing the North Carolina 
awards and to exercise such powers, as are conferred by this chapter, with the 
approval of the Governor and Council of State. (1961, c. 1143, s. 4.) 


§ 140A-d. Selection of recipients for awards.—The recipients of the 
awards shall be chosen by a committee named by the North Carolina Awards Com- 
mission, for each category of achievement, but no award shall be made in any 
field unless the committee of awards deems the recognized accomplishment to be 
outstanding in merit, value, and distinction. (1961, c. 1143, s. 5.) 


§ 140A-6. Administration expense.—The expense of administering this 
chapter shall be paid out of the Contingency and Emergency Fund subject to the 
approval of the Governor and Council of State. (1961, c. 1143, s. 6.) 


Chapter 142. 
State Debt. 


ARTICLE 6. 
Citations to Bond and Note Acts. 


52. Capital Improvement State Voted Bond Improvement Act of 1959. 1959, 
c. 1038. 

53. State Capital Improvement Act of 1959. 1959, c. 1039. 

54. State Capital Improvement Legislative Bond Act of 1961. 1961, c. 951. 

55. State Capital Improvement Voted Bond Act of 1961. 1961, c. 1037. 

56. Stadium Revenue Bond Act. 1963, c. 686. 

57. State Capital Improvement Legislative Bond Act of 1963. 1963, c. 838. 

58. Bonds to provide funds for public school facilities in the counties of the 

State. 1963, c. 1079. 


Cross Reference.—<As to refunding bonds 
issued under Session Laws 1955, c. 1289, 
see § 116-195. 
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Chapter 143. 


State Departments, Institutions, and Commissions. 


Article 1. 


Executive Budget Act. 
Sec. 
143-8. Statements of State Disbursing Off- 
cer as to legislative expenditures. 
143-31.2. Appropriation, allotment, and ex- 
penditure of funds for historic 
and archeological property. 


Article 2A. 


Incentive Award Program for State 
Employees. 


143-47.1. Incentive award program estab- 
lished; purpose. 

143-47.2. State Personnel Council to adopt 
rules and regulations govern- 
ing program. 

143-47.3. State Employees’ Incentive 
Awards Committee; appoint- 
ment; terms of office; compen- 
sation and expenses; duties; ap- 
proval of award; facilities and 
personnel. 

143-47.4. Awards. 

143-47.5. Duration of program. 


Article 3. 
Purchase and Contract Division. 


143-52.1. Certification that bids were sub- 
mitted without collusion. 


143-59. Rules and regulations covering 
certain purposes; sales and ex- 


changes by Memorial Art 
Center. 
Article 8. 


Public Building Contracts. 


143-134.1, Interest on final payments due 
to prime contractors. 


Article 9. 


Building Code Council and Building 
Code. 


143-139. Enforcement of Building Code. 
Article 10. 
Various Powers and Regulations. 
143-144 to 143-151. [Repealed.] 
Article 12A. 


State Law Enforcement Officers’ Death 
Benefit Act. 


143-166.1. Purpose. 
143-166.2. Definitions. 
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Sec. 

143-166.3. Payments; determination. 
143-166.4. Funds; conclusiveness of award. 
143-166.5. Other benefits not affected. 
143-166.6. Awards exempt from taxes. 


Article 13. 
Publications, 


143-168. Reports; conciseness; controls. 
143-169. Limitations on publications. 


Article 14, 
State Planning Board. 
143-171 to 143-177.1. [Repealed.] 


Article 15. 
Commission on Interstate Co-operation. 
143-178. North Carolina Commission on 
Interstate Co-operation. 


143-179. Officers of the Commission. 
143-180. Senate members on interstate co- 
operation. 


143-181. House members on interstate co- 
operation. 


143-182. Terms of office of members. 
143-186. Council of State Governments a 
joint governmental agency. 


143-187. [Renumbered.] 
143-188. [Repealed.] 


Article 16. 
Spanish-American War Relief Fund. 
143-189, 143-190. [Repealed.] 


Article 19B. 
Historic Swansboro Commission. 


143-204.5. Appointment of Commission; 
ex officio members; vacancies. 
143-204.6. Powers. 


143-204.7. Appropriations. 
Article 20. 
Recreation Commission. 


143-207. Membership of Commission; 
terms; removal; vacancies; 
meetings; expenses. 


143-210.1. Governor’s Co-ordinating Coun- 
cil on Recreation. 


Article 21, 


State Stream Sanitation and Conservation. 


143-214. Organization of 
meetings. 


Committee; 
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Article 22. 
State Ports Authority. 


Sec. 

143-216. Creation of Authority; member- 
ship; appointment, terms and 
vacancies; officers; meetings 


and quorum; compensation. 


143-218.1. Approval of acquisition and dis- 
position of real property. 


143-224. Jurisdiction of the Authority; ap- 
pointment and authority of spe- 
cial police. 


Article 23A. 
Stadium Authority. 
143-236.2 to 143-236.13. [Repealed.] 


Article 24. 
Wildlife Resources Commission. 


143-241. Appointment and terms of office 
of Commission members. 


Article 29A. 


Governor’s Committee on Employment 
of the Handicapped. 

143-283.1. Short title. 

143-283.2. Purpose of article; cooperation 
with President’s Committee. 


143-283.3. Celebration of National Employ 
the Physically Handicapped 
Week. 

143-283.4. Governor’s Committee; how con- 
stituted. 

143-283.5. Governor’s Executive Commit- 
tee; how constituted. 


143-283.6. Organization of Governor’s Ex- 


ecutive Committee; meetings; 
powers. 

143-283.7. Funds, expenses and gifts; re- 
ports. 


143-283.8. Governor’s Committee nonparti- 
san and nonprofit. 

143-283.9. Executive Committee a govern- 
mental agency; oaths of mem- 
bers; compensation; bonds. 

143-283.10. Allocations from Contingency 
and Emergency Fund. 


Article 30. 


John H. Kerr Reservoir Development 
Commission, 


143-286. Powers and duties generally; em- 
ployees as special peace offi- 
cers. 

143-290.1. Responsibility and duties of De- 
partment of Conservation and 
Development. 


Article 31. 


Tort Claims against State Departments 

and Agencies. 

Sec. 

143-297. Affidavit of claimant; docketing; 
venue; notice of hearing; an- 
swer, demurrer or other pleading 
to affidavit. 

143-300.1. Claims against county and city 
boards of education for ac- 
cidents involving school buses 
or school transportation serv- 
ice vehicles. 


Article 34. 


Board of Water Commissioners; Water 
Conservation and Education; Emer- 
gency Allocations. 


143-317 to 143-328. [Repealed.] 
Article 38. 


Department of Water Resources. 


143-348. Short title. 

143-349. Department of Water Resources 
created. 

143-350. Definitions. 

143-351. Declaration of policy. 

143-352. Purpose of article. 

143-353. Board of Water Resources; com- 
position, powers, appointment 
of Director. 

143-354. Ordinary powers and duties of 
the Board. 

143-355. Transfer of certain powers, du- 
ties, functions and responsibili- 
ties of the Department of Con- 
servation and Development and 
of the Director of said Depart- 
ment. 

143-356. Continuation of Stream Sanita- 
tion Committee, Division of 
Water Pollution Control and 
Director of Division within De- 
partment of Water Resources. 

143-357. Transfer of property, records, 
and appropriations. 

143-358. Cooperation of State officials and 
agencies. 

143-359. Biennial reports of Board of 


Water Resources. 


Article 39. 


U. §. S. North Carolina Battleship 
Commission. 

Title. 

Definitions. 

Statement of purpose. 

Battleship Commission 
membership; duration. 

Meetings of Commission; organi- 
zation. 


143-360. 
143-361. 
143-362. 
143-363. created; 


143-364. 
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Sec. Article 42, 

143-365. Compensation of commissioners. Board of Space and Technology. 

143-366. Duties of Commission. See, 

143-367, Funds. 143-378. Creation; purpose. 

143-368. Employees. . 143-379. Members; appointment; terms of 

143-369. Employees not to have interest. offices qualifications; vacan- 
Article 40. cies. 


, ae 143-380. Powers and duties. 
Advisory Commission for State Museum 143-381. Facilities; employees. 


of Natural History. 143-382. Per diem and expense allowances 
143-370. Commission created; membership. of members, 
143-371. Duties of Commission; meetings, 143-383. Budget. 

formulation of policies and rec- Article 43, 

ommendations to Governor and North Carolina Seashore Commission. 


General Assembly. ak 
: 143-384. Commission created; members; 
143-372. No compensation of members; re- ehaieins 

imbursement for expenses. 143-385. Appointment and terms; vacan- 
143-373. Reports to General Assembly. cies. 

Article 41. 143-386. Vice-chairman; secretary; meet- 
ings; rules, regulations and by- 
Space and Technology Research laws; quorum. 

Center. 143-387. Ex officio members. 


143-374. Creation of Center. 143-388. Powers and duties. 


ey: : 143-389. Reports; recommendations and 
143-375. Administration by Board of Space eiteestione! 


and Technology. 143-390. Expenses and per diem. 
143-376. Acceptance of funds. 143-391. Board of Water Resources to pro- 
143-377. Applicability of Executive Budget vide staff assistance and facili- 
Act. ties. 
ARTICLE 1, 


Executive Budget Act. 


§ 143-3.2. Issuance of warrants upon State Treasurer. — Upon the 
transfer of functions from the Auditor’s office to the Director of the Budget, as 
provided in § 143-3.1, the Director of the Budget shall have the exclusive re- 
sponsibility for the issuance of all warrants for the payment of money upon the 
State Treasurer; and to carry out this responsibility the Director shall designate 
a State Disbursing Officer whose duties shall be performed as a function of the 
Department of Administration. All warrants upon the State Treasurer shall be 
signed by the State Disbursing Officer, who before issuing same shall determine 
the legality of payment and the correctness of the accounts; provided that the 
State Auditor and the State Treasurer shall have the exclusive authority to is- 
sue all warrants for the operation of their respective department and such war- 
rants shall be paid by the State Treasurer from the appropriations provided 
therefor; and provided further, that when considered expedient, due to its size 
or location, a State agency may upon approval of the Director of the Budget 
make expenditures through a disbursing account with the State Treasurer. All 
deposits in such disbursing accounts shall be by the State Disbursing Officer’s 
warrant, and a copy of each voucher making withdrawals from such disbursing 
accounts, together with such supporting data as may be required by the Director 
of the Budget, shall be forwarded to the Department of Administration monthly 
or otherwise as may be required by the Director of the Budget ; provided, how- 
ever, that a central payroll unit operating under the Department of Administra- 
tion may make deposits and withdrawals directly to and from a disbursing ac- 
count which shall constitute a revolving fund for servicing payrolls passed 
through such central payroll unit. The State Disbursing Officer is authorized to 
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use a facsimile signature machine in affixing his signature to warrants. The Di- 
rector of the Budget shall secure insurance and/or a bond in an amount of not 
less than twenty-five thousand dollars ($25,000) to protect the State of North 
Carolina against any misuse or unauthorized use of the facsimile signature ma- 
chine by any person. It is further required that the State Disbursing Officer shall 
be placed under an official bond in a penal sum to be fixed by the Governor and 
Advisory Budget Commission at not less than fifty thousand dollars ($50,000). 
Such official bond shall be a bond with corporate surety and furnished by a com- 
pany admitted to do business in the State, and the premiums will be paid by the 
State out of the appropriations to the Department of Administration. (1955, ¢ 
Breese 11957 Sor 269, ish 219615 2 1194.) 

Editor’s Note.— 

The 1961 amendment added the proviso 
at the end of the third sentence. 


§ 143-8. Statements of State Disbursing Officer as to legislative 
expenditures.—On or before the first day of September, biennially, in the even 
numbered years, the State Disbursing Officer shall furnish the Director a detailed 
statement of expenditures of the General Assembly for the current fiscal bien- 
nium, and an estimate of its financial needs, itemized in accordance with 
the budget classification adopted by the Director and approved and certified by 
the presiding officer of each House for each year of the ensuing biennium, begin- 
ning with the first day of July thereafter; and a detailed statement of expendi- 
tures of the judiciary and any other institution or commission that may be re- 
quested by the Director for each year of the current fiscal biennium, and upon 
such request by the Director an estimate of its financial needs as provided by law, 
itemized in accordance with the budget classification adopted by the Director for 
each year of the ensuing biennium, beginning with the first day of July thereafter. 
The State Disbursing Officer shall transmit to the Director with these estimates 
an explanation of all increases or decreases. These estimates and accompanying 
explanations shall be included in the budget by the Director with such recommen- 
dations as the Director may desire to make in reference thereto. (1925, c. 89, s. 
BN 1929 4c 100, 6.085 196); 6.1181, -8.)1)) 

Editor’s Note.—The 1961 amendment 
substituted “State Disbursing Officer” for 
“State Auditor.” 


§ 148-19. Help for Director.—The Director is hereby authorized to se- 
cure such special help, expert accountants, draftsmen and clerical help as he 
may deem necessary to carry out his duties under this article; and shall fix the 
compensation of all persons employed under this article; which shall be paid by 
the State Treasurer upon the warrant of the State Disbursing Officer. A state- 
ment in detail of all persons employed, time employed, compensation paid, and 
itemized statement of all other expenditures made under the terms of this article, 
shall be reported to the General Assembly by the Director, and all payments made 
under this article shall be charged against and paid out of the emergency contin- 
gent fund and/or such appropriations as may be made for the use of the Depart- 
ment of Administration. (1925, c. 89, s. 20; 1929, c. 100, s. 21; 1957, c. 269, s. 
So7io lite: 34 1Blasai2:) 

Editor’s Note.— Disbursing Officer” for “State Auditor” in 
The 1961 amendment substituted “State line five. 


§ 143-31. Building and permanent improvement funds spent in ac- 
cordance with budget.—All buildings and other permanent improvements, 
which shall be erected and/or constructed, shall be erected and/or constructed, 
and carried on and the money spent therefor in strict accordance with the budget 
requests of such institution, board, commission, agency, person, or corporation 
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filed with the Director of the Budget. The expenditure of appropriations for 
maintenance shall be in strict accordance with the budget recommendations for 
such institution, board, commission, agency, person or corporation and/or as 
amended or changed by the General Assembly. It shall be the duty of the Di- 
rector of the Budget to see that all money appropriated for either permanent im- 
provements or maintenance shall be expended in strict accordance with the budget 
recommendations and/or as amended by the General Assembly, for each depart- 
ment, institution, board, commission, agency, person or corporation. If the Di- 
rector of the Budget shall ascertain that any department, institution, board, com- 
mission, agency, person or corporation has used any of the moneys appropriated 
to it for any purpose other than that for which it was appropriated and budgeted, 
as herein required, and not in strict accordance with the terms of this article, the 
Director of the Budget shall have the power and he is hereby authorized to notify 
such institution, board, commission, agency, person or corporation that no further 
sums from any appropriation made to it will be available to such department, in- 
stitution, board, commission, agency, person or corporation until and after the 
persons responsible for the diversion of the said funds shall have replaced the 
same, and the Director of the Budget shall have the power and he is hereby au- 
thorized to notify the State Disbursing Officer not to approve or issue any fur- 
ther warrants for such department, institution, board, commission, agency, per- 
son or corporation for any unexpended appropriation and the State Disbursing 
Officer is hereby prohibited from approving or issuing any further warrants for 
such department, institution, board, commission, agency, person or corporation 
until he shall have been otherwise directed by the Director of the Budget. (1925, 
C230, 1S.0 05 LY co tem OM eeseeOOr 1 OL. Cita. c Lancy a) 

Editor’s Note.—The 1961 amendment “Auditor” and “Auditor of the State” in 
substituted “State Disbursing Officer” for the latter part of the section. 


§ 143-31.1. Study and review of plans and specifications for build- 
ing, improvement, etc., projects.—It shall be the duty and responsibility of 
the Director of the Budget to determine whether buildings, repairs, alterations, 
additions or improvements to physical properties for which appropriations of 
State funds are made have been designed for the specific purpose for which such 
appropriations are made, that such projects have been designed giving proper con- 
sideration to economy in first cost, in maintenance cost, in materials and type 
of construction. Architectual features shall be selected which give proper con- 
sideration to economy in design. The Director of the Budget shall have prepared 
a complete study and review of all plans and specifications for such projects and 
bids on same will not be received until the results of such study and review have 
been incorporated in such plans and specifications, and until economic conditions 
of the construction industry are considered by the Division of Property Control 
of the Department of Administration to be favorable to the letting of construction 
contracts. (1953, c. 1090; 1963, c. 423.) 

Editor’s Note. — The 1963 amendment tions of the construction industry by the 
added the part of the last sentence relat- Division of Property Control. 
ing to consideration of economic condi- 


§ 143-31.2. Appropriation, allotment, and expenditure of funds for 
historic and archeological property.—No funds of the State of North Caro- 
lina shall be appropriated, allotted, or expended for the acquisition, preservation, 
restoration, or operation of historic or archeological real and personal property, 
and the Director of the Budget shall not allot any appropriations for a particular 
historic site until (i) the property or properties shall have been approved for 
such purpose by the Department of Archives and History according to criteria 
adopted by the Historic Sites Advisory Committee, (ii) the report and recom- 
mendation of the Historic Sites Advisory Committee has been received and con- 
sidered by the Department of Archives and History, and (iii) the Department of 
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Archives and History has found that there is a feasible and practical method of 
providing funds for the acquisition, restoration and/or operation of such prop- 
erty. (1963, c. 210, s. 3.) 


§ 143-34.1. Payrolls submitted to the Director of the Budget; ap- 
proval of payment of vouchers.—All payrolls of all departments, institu- 
tions, and agencies of the State government shall, prior to the issuance of vouch- 
ers in payment therefor, be submitted to the Director of the Budget, who shall 
check the same against the appropriations to such departments, institutions and 
agencies for such purposes, and if found to be within said appropriations, he 
shall approve the same and return one to the department, institution or agency 
submitting same and transmit one copy to the State Disbursing Officer, and no 
voucher in payment of said payroll or any item thereon shall be honored or paid 
except and to the extent that the same has been approved by the Director of the 
Budeermelo4Oner Alouse I9e95752 cy 209,052 571901, ca.1181)>)s..4.) 

Editor’s Note.— Disbursing Officer” for “State Auditor” in 
The 1961 amendment substituted “State line seven. 


ARTICLE 2. 
State Personnel Department. 


§ 143-35. State Personnel Department established. 

(b) State Personnel Council—There is hereby created and established a State 
Personnel Council (hereinafter referred to as “Council”) for the purpose of 
advising and assisting the State Personnel Director in preparing, formulating 
and promulgating rules and regulations, determining and fixing job classifica- 
tions and descriptions, job specifications and minimum employment standards, 
standards of salaries and wages, and any and all other matters pertaining to 
employment under this article. The State Personnel Council shall consist of 
seven members to be appointed by the Governor of North Carolina on July 1, 
1961. The council shall have the power to designate the member of said Council 
who shall act as chairman thereof. At least two members of the Council shall 
be individuals of recognized standing in the field of personnel administration 
and who are not employees of the State subject to the provisions of this article; 
at least two members of the Council shall be individuals actively engaged in 
the management of a private business or industry; at least two members of the 
State Personnel Council shall also serve as members of the Merit System 
Council; not more than two members of the Council shall be individuals chosen 
from the employees of the State subject to the provisions of this article. The 
Council shall meet at least one time in each calendar quarter of the year, or 
upon call of the Governor, or of the Director, or a member of the Council, or 
at the request of the head of any department or agency when necessary to con- 
sider any appeal provided for hereunder. Five members of the Council shall 
constitute a quorum. Notice of meetings shall be given members of the Council 
by the Director who shall act as secretary to the Council. The members of the 
Council shall each receive seven dollars ($7.00) per day including necessary 
time spent in traveling to and from their place of residence within the State 
to the place of meeting while engaged in the discharge of the duties imposed 
hereunder, and his subsistence and traveling expenses in the same manner as 
other State employees. The members of the Council who are employees of the 
State, as provided hereunder, shall not receive any per diem for their services 
but such members shall receive traveling expenses and subsistence, while en- 
gaged in the discharge of their duties hereunder, at the same rate and in the 
same amount as provided for State employees without any deduction for loss 
of time from their employment. 

Two of the Council members shall be appointed by the Governor to serve 


287 


§ 148-36 GENERAL STATUTES OF NortH CAROLINA § 143-36 


for a term of two years. Two members shall be appointed to serve for a term 
of four years. Three members shall be appointed to serve for a term of six 
years. The successors of said members shall be appointed for a term of six 
years thereafter. 

Any member appointed to fill a vacancy occurring in any of the appointments 
made by the Governor prior to the expiration of the term for which his pred- 
ecessor was appointed shall be appointed for the remainder of such term. 

A member of the State Personnel Council shall not be considered a public 
officer, or as holding office within the meaning of article XIV, section 7, of 
the Constitution of this State, but such member shall be a commissioner for 
a special purpose. The Governor may, at any time after notice and hearing, 
remove any Council member for gross inefficiency, neglect of duty, malfeasance, 
misfeasance, or nonfeasance in office. 

( 961 ehO2 53) 

Editor’s Note. — The 1961 amendment, Council from five to seven members. As 
effective July 1, 1961, rewrote subsection the rest of the section was not affected by 
(b), increasing the membership of the the amendment it is not set out. 


§ 143-36. Duties and powers of Director and Council as to State 
employees. — The State Personnel Director shall, after consultation with the 
heads of State agencies affected, and with their cooperation, survey the duties 
and responsibilities of positions and the qualifications required therefor, for the 
purpose of classifying the positions and establishing standard salary scales for 
State employees. Each class shall consist of one or more positions substantially 
different from other positions as to duties and responsibilities. The positions in 
a class shall be so similar as to duties and responsibilities that all can have the 
same descriptive title, the same qualifications, requirements, and the same salary 
scale. 

After such surveys, and after consultation with the heads of State agencies 
affected, and with the approval of the State Personnel Council, the State Per- 
sonnel Director shall establish a specification for each class of State positions 
setting forth a descriptive title, the duties and responsibilities characteristic of 
positions in the class, and the minimum qualifications required for entrance to 
positions in the class, shall allocate the positions to such classes, and shall estab- 
lish for each class a standard salary scale with minimum, intermediate, and maxi- 
mum salary rates. The salary rates shall reflect the relative difficulty and re- 
sponsibility of the work in the classes and shall be equitable within the limit of 
available funds. 

When the personnel survey and investigation is completed with respect to a 
particular State department, bureau, agency or commission, the State Personnel 
Director shall file a report with the Governor and with the head of such depart- 
ment, bureau, agency or commission, setting out the classification of each State 
position, and the salaries and wages to be paid to each of the employees in said 
State department, bureau, agency or commission, and the scale of increments to 
be granted at least once each year to each State employee whose services have 
met the standard of efficiency as established by the State Personnel Director 
and approved by the Council and Governor: Provided, however, in establishing 
the standard of efficiency for the purpose of annual increments, the regulations 
shall provide that all State employees whose services merit retention in service 
shall, as hereinafter set forth, be granted annual increments up to but not ex- 
ceeding the intermediate salary step nearest to the middle of the salary range 
established for the respective classification and/or position, and those State em- 
ployees whose services meet higher standards, as formulated and fixed by the 
State Personnel Director and Council, shall, as hereinafter set forth, be given 
annual increments up to but not exceeding the maximum of the salary range for 
the respective classification and/or position. 

Notwithstanding any other provisions of this section, the State Personnel 
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Director, with the approval of the Council and the Governor, shall be empowered 
to prescribe uniform provisions for a system of salary increases, together with 
amounts, time and manner of payment, over and above any maximum herein- 
before authorized with respect to standard salary scales, which increases shall be 
paid State employees on a basis of a combination of longevity of service and of 
merit in the performance of duties; provided, however, such increases shall not 
be taken into account in applying or construing any other portion of this article 
relating to annual salary increments. (1949, c. 718, s. 1; 1957, c. 1349, s. 1; 1961, 
Cyous) 

Editor’s Note.— 

The 1961 amendment, effective July 1, 
1961, added the last paragraph. 


§ 143-40. Director and Council to fix holidays, vacations, hours, 
sick leave and other matters pertaining to State employment.—The 
State Personnel Director, upon the advice and approval of the Council, shall fix, 
determine and establish the hours of labor in each State department, bureau, 
agency or commission, and is authorized and empowered to make all necessary 
rules and regulations with respect to holidays, vacations, sick leave o1 any other 
type of leave, and any and all other matters having direct relationship to services 
to be performed and the salaries and wages to be paid therefor, all of which shall 
be subject to the approval of the Governor: Provided, however, that the amount 
of annual leave granted as a matter of right to each regular State employee shall 
not be less than one and one-fourth days per calendar month cumulative to at least 
thirty days, and that sick leave granted to each State employee shall not be less 
than ten days for each calendar year, cumulative from year to year. Provided, 
further, that no regular employee of any department, bureau, agency or commis- 
sion of the State government who is subject to the supervision of the State Per- 
sonnel Department shall be employed for more than an annual average of forty- 
eight (48) hours per week. (1949, c. 718, s. 1; 1953, c. 675, s. 19; 1963, c. L LAPS) 

Editor’s Note.— 
The 1963 amendment added the second 
proviso at the end of this section. 


§ 143-46. Exemptions; persons and employees not subject to this 
article.—The provisions of this article shall not apply to certain persons and 
employees as follows: Persons employed solely on an hourly basis except as to 
fixing compensation; public school superintendents ; principals and teachers and 
other public school employees; instructional and research staff of the educational 
institutions of the State; employees of the State Farmers’ Market at Raleigh; 
Business Managers of the University of North Carolina, Consolidated, the Uni- 
versity of North Carolina, the State College of Agriculture and Engineering, the 
Woman’s College, East Carolina College, and the Appalachian State Teachers Col- 
lege; professional staff of hospitals, asylums, reformatories and correctional insti- 
tutions of the State: members of boards, bureaus, agencies, commissions, councils 
and advisory councils, compensated on a per diem basis; constitutional officers of 
the State and except as to salaries, their chief administrative assistant ; officials and 
employees whose salaries are fixed by the Governor, or by the Governor and Coun- 
cil of State, or by the Governor snbject to the approval of the Council of State, or 
Advisory Budget Commission, by authority of a specific statute explicitly per- 
taining to such officials and/or employees; officials and/or employees whose sal- 
aries are fixed by the Governor subject to the approval of a definitely named offi- 
cer, agent, bureau, agency or commission of the State by authority of a specific 
statute explicitly pertaining to such officials and/or employees; officials and/or 
employees whose salaries are fixed by statute or by virtue of a specific statutory 
method other than by the method provided by this article explicitly pertaining 
to such officials and/or employees. In all cases of doubt or where any question 


3B—19 289 


§ 143-47.1 GENERAL STATUTES OF NorTH CAROLINA § 143-47.3 


arises as to whether or not any person, official or employee is subject to the pro- 
visions of this article, the doubt, controversy or question shall be investigated and 
decided by the State Personnel Director with the approval of the Council and 
such decision shall be final. Where the approval of any appointment, employment 
and/or salary is required by statute to be made by the Budget Bureau or assistant 
to the Director of the Budget (by whatever title or name), all such authority and 
power of approval, in whatever manner or form exercised, is hereby transferred 
to and vested in the State Personnel Director, and all such statutes shall be 
deemed to be amended to such extent. (1949, c. 718, s. 1; 1957, c. 1447; 1961, 
C,653)'5; 20.1 5 1965, Ceo) 


Editor’s Note.— 

The 1961 amendment, effective July 1, 
1961, inserted before the words “Business 
Managers” in the first sentence the words 
“employees of the State Farmers’ Market 
at Raleigh.” 

The 1963 amendment inserted the words 
“except as to fixing compensation” near 


tory act states that it is “the intent and 
purpose of this act to make article 2 of 
chapter 143 of the General Statutes appli- 
cable to persons employed solely on an 
hourly basis for the purpose of surveying 
and resurveying positions held by such 
persons and prescribing rates of compen- 
sation therefor.” 


the beginning of this section. The amenda- 


ARTICLE 2A, 
Incentive Award Program for State Employees. 


§ 143-47.1. Incentive award program established; purpose. — An 
incentive award program for State employees is hereby established. The purpose 
of the program is to achieve greater efficiency and economy in State government 
by utilizing a system of awards to encourage State employees to participate, through 
suggestions, inventions, superior accomplishment, or continuous high-level per- 
formance, in the improvement of governmental efficiency and economy. (1963, c. 
LOA ite eal op 

Editor’s Note. — The act inserting this 
article became effective July 1, 1963. 


§ 143-47.2. State Personnel Council to adopt rules and regulations 
governing program.—The State Personnel Council is empowered and directed 
to formulate, establish, and maintain for a period of two (2) years from July 1, 
1963, plans for the operation of the incentive award program. The Council is 
empowered to adopt and promulgate rules and regulations, not inconsistent with 
this article, governing the operation of the program, including, but not limited to, 
the nature of the awards to be conferred, the eligibility of State employees par- 
ticipating in the program, the character and quality of suggestions, inventions, 
accomplishments and performances to be submitted, procedures for making nomi- 
nations for awards and for review of nominations, methods of determining the 
savings resulting from the adoption of a suggestion or from other employee ac- 
tion, and procedures for setting the amounts of cash awards. (1963 0.21047, s623) 


§ 143-47.3. State Employees’ Incentive Awards Committee; ap- 
pointment; terms of office; compensation and expenses; duties; ap- 
proval of awards; facilities and personnel. — There is hereby created a 
State Employees’ Incentive Awards Committee, to be appointed by the Governor, 
and to consist of five State officials or employees, at least one of whom shall be 
a representative of a State employee association. Members of the Committee shall 
be appointed for a term of two (2) years to begin July 1, 1963. Members of the 
Committee shall serve without pay, but shall be reimbursed for actual and nec- 
essary expenses incurred in the performance of their duties under this article. 
The State Employees’ Incentive Awards Committee is responsible for approving 
all awards under the incentive award program, and no award shall be conferred 
until it has been submitted to and approved by the Committee. All cash awards 
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shall also be approved by the Advisory Budget Commission. The Director of Per- 
sonnel shall detail and assign for the use of the Incentive Awards Committee such 
facilities and personnel as the Committee shall require for the performance of its 
duties. (1963, c. 1047, s. 3.) 


§ 143-47.4. Awards.—(a) Meritorious Service Awards. — Meritorious 
service awards shall consist of certificates, or such other appropriate insignia or 
devices as the State Personnel Council may provide for by regulations adopted 
pursuant to the authority conferred in this article. Meritorious service awards 
may be conferred upon an individual for superior accomplishment, continuous 
high-level performance, or for suggestion or invention which results in improved 
service to the public. Group honorary awards may be made to groups of employ- 
ees who, as a group, make valuable suggestions or inventions, or who achieve 
such high accomplishment or standard of performance as to deserve special recogni- 
tion. 

(b) Cash Awards.—Cash awards may be made only when the suggestion, in- 
vention, accomplishment, or performance results in a clearly demonstrable sav- 
ing to the State, either in terms of actual money, materials, supplies, or equipment, 
or when it increases the work-capacity of employees so as to make possible more 
work without an increase in personnel. All cash awards shall be paid from sav- 
ings resulting from the adoption of the suggestion or other employee action upon 
which the award is based. The amount of the cash award shall be determined and 
approved as herein provided, but in no case shall it exceed ten per cent (10%) 
of the savings resulting during the first year following the adoption of the sug- 
gestion or other employee action, or a maximum of one thousand dollars 
($1,000.00), whichever is smaller. Cash awards may be made to an individual, 
or to a group of individuals who worked together to develop the suggestion or 
other action which is the basis of the award; if a cash award is made to a group of 
individuals, the total of the sums awarded for any one suggestion or other action 
shall not exceed the limits set out in this section. Cash awards are to be made solely 
in the discretion of the Committee, and do not accrue as a matter of right to any 
employee. (1963, c. 1047, s. 4.) 


§ 143-47.5. Duration of program.—The incentive award program for 
state employees is adopted on a two-year trial basis. All of the provisions of this 
article, and the plans, programs, rules and regulations adopted pursuant to this 
article, shall expire automatically at midnight, June 30, 1965; however, any 
awards which have been approved prior to the expiration date of this article, 
but which have not been conferred as of that date, shall be conferred as soon as 
practicable thereafter, but in any event not later than June 30, 1966. For the pur- 
poses of this section, a cash award shall be deemed to have been approved when the 
Awards Committee shall have formally resolved that the award shail be granted, 
contingent upon proof of savings effected, even though the amount ot the savings 
effected has not yet been determined, and the amount ot the cash award has not yet 
been set. The State Employees’ Incentive Awards Committee shall continue to op- 
erate after the expiration date of this article solely for the purpose of making such 
awards as were approved but not made prior to the expiration date. The Committee 
shall cease to function for all purposes as of midnight, June 30, 1966, and all awards 
not made by that time shall be cancelled, and no rights shall accrue to any employee 
by reason of such cancellation. (1963, c. 1047, s. 5.) 


ARTICLE 3. 
Purchase and Contract Division. 


§ 143-49. Powers and duties of Director. 


(4) To have general supervision of all storerooms and stores operated by 
the State government, or any of its departments, institutions or agetl- 
cies; to provide for transfer and/or exchange to or between all State 
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departments, institutions and agencies, or to sell all supplies, mate- 
rials and equipment which are surplus, obsolete or unused; and to 
have supervision of inventories of all fixed property and moveable 
equipment, supplies and materials belonging to the State government, 
or any of its departments, institutions or agencies; the duties im- 
posed by this subsection shall not relieve any department, institution 
or agency of the State government from accountability for equip- 
ment, materials or supplies under its control. 
(DCL. 31.03) 


Editor’s Note.— sion (4) beginning with the words “the 
The 1961 amendment substituted “have duties” in line eight. As only subdivision 
supervision of” for the word “maintain” (4) was changed the rest of the section is 


in line six and added the rest of subdivi- not set out. 


§ 143-52.1. Certification that bids were submitted without collu- 
sion.—The Director of Administration shall require bidders to certify that each 
bid is submitted competitively and without collusion. False certification shall be 
punishable as in cases of perjury. (1961, c. 963.) 


§ 143-59. Rules and regulations covering certain purposes; sales 
and exchanges by Memorial Art Center.—The Director of Administration, 
with the approval of the Advisory Budget Commission, may adopt, modify, or 
abrogate rules and regulations covering the following purposes, in addition to 
those authorized elsewhere in this article: 


(1) Requiring monthly reports by State departments, institutions, or agen- 
cies of stocks of supplies and materials and equipment on hand and 
prescribing the form of such reports. 

(2) Prescribing the manner in which supplies, materials and equipment 
shall be delivered, stored and distributed. 

(3) Prescribing the manner of inspecting deliveries of supplies, materials 
and equipment and making chemicals and/or physical tests of sam- 
ples submitted with bids and samples of deliveries to determine 
whether deliveries have been made to the departments, institutions 
or agencies in compliance with specifications. 

(4) Prescribing the manner in which purchases shall be made by the Di- 
rector of Administration in all emergencies as defined in § 143-55. 

(5) Providing for such other matters as may be necessary to give effect to 
the foregoing rules and the provisions of this article. 


Notwithstanding any of the provisions of this article, the Director of Ad- 
ministration, with the approval of the Advisory Budget Commission, may fol- 
low whatever procedure is deemed necessary to enable the State, its institutions 
and agencies, to take advantage of the sale of any war surplus material sold by 
the federal government or its disposal agencies. Provided, that the Director of 
The William Hayes Ackland Memorial Art Center of the University of North 
Carolina at Chapel Hill, or the officer in immediate charge and having super- 
vision over said Art Center, shall have the power and authority, with the ap- 
proval of the chancellor of said University, to exchange or sell by private con- 
tract or negotiation works of art of said Art Center when in his opinion the 
same will improve the quality, value or representative character of the art col- 
lection of said Art Center, and is in the best interest of said Art Center. No 
sale or exchange, however, shall be made which is contrary to the terms of ac- 
quisition, and the net proceeds of any sale, less sale expenses, shall be deposited 
in an appropriate and lawful fund, and shall be used only for the purchase of 
other works of art. (1931, c. 261, s. 11; 1945, c. 145; 1957, c. 269, s. 3; 1961. 
Ci // ee) 

Editor’s Note.— 

The 1961 amendment added the provi- 
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ARTICLE 7. 
Inmates of State Institutions to Pay Costs. 


§ 143-117. Institutions included.—All persons admitted to Dorothea Dix 
Hospital, Broughton Hospital, Cherry Hospital, John Umstead Hospital, Murdoch 
School, O’Berry School, Caswell School at Kinston, Stonewall Jackson Training 
School for Boys at Concord, the State Home and Industrial School for Girls at 
Samarcand, the East Carolina Training School at Rocky Mount, the Morrison 
Training School for Negro Boys in Richmond County, the School for the Deaf at 
Morganton, and the North Carolina Sanatorium for the Treatment of Tuberculosis 
at Sanatorium are hereby required to pay the actual cost of their care, treatment, 
training and maintenance at such institutions. C1075 te l20nis ck: 1940 ec. 107 0% 
1957, c. 1232, s. 29; 1959, c. 1028, ss. 1-7.) 

Editor’s Note.— School and Caswell Training School to 
The 1959 amendment changed the names Dorothea Dix Hospital, Broughton Hospi- 
of the State Hospital at Raleigh, State tal, Cherry Hospital, John Umstead Hos- 
Hospital at Morganton, State Hospital at pital, Murdoch School, O’Berry School 
Goldsboro, State Hospital at Butner, But- and Caswell School, respectively. 
ner Training School, Goldsboro Training 


ARTICLE 8, 
Public Building Contracts. 


§ 143-128. Separate specifications for building contracts; respon- 
sible contractors.—Every officer, board, department, commission or commis- 
sions charged with the duty of preparing specifications or awarding or entering 
into contract for the erection, construction or altering of buildings for the State, 
or for any county or municipality, when the entire cost of such work shall exceed 
twenty thousand dollars ($20,000.00), must have prepared separate specifications 
for each of the following branches of work to be performed : 


(1) Heating and ventilating and accessories. 

(2) Plumbing and gas fitting and accessories. 

(3) Electrical installations. 

(4) Air conditioning, for the purpose of comfort cooling by the lowering of 
temperature, and accessories. 


All such specifications must be so drawn as to permit separate and independent 
bidding upon each of the classes of work enumerated in the above subdivisions, 
provided, however, that when heating and ventilating, and air conditioning for 
comfort cooling, is to be constructed using essentially the same conductive facili- 
ties or duct work, or the said systems for heating, ventilating and/or air condi- 
tioning are to be constructed as parts of the same contract, a combined bid for 
these two classes of work may be submitted. All contracts hereafter awarded by 
the State, or by a county or municipality, or a department, board, commissioner, 
or officer thereof, for the erection, construction or alteration of buildings, or any 
part thereof, shall award the respective work specified in the above subdivisions 
separately to responsible and reliable persons, firms or corporations regularly en- 
gaged in their respective line of work. When the estimated cost of work to be 
performed in any single subdivision is less than one thousand dollars ($1,000.00), 
the same may be included in one of the several other contracts, irrespective of 
total project cost. 

Each separate contractor shall be directly liable to the State of North Carolina, 
or to the county or municipality, and to the other separate contractors for the full 
performance of all duties and obligations due respectively under the terms of the 
separate contracts and in accordance with the plans and specifications, which shall 
specifically set forth the duties and obligations of each separate contractor. For 
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the purpose of this section, the wording, “separate contractor” is hereby deemed 
and held to mean any person, firm or corporation who shall enter into a contract 
with the State, or with any county or municipality, for the erection, construction 
or alteration of any building or buildings. (1925, c. 141, s. 2; 1929, c. 339, s. 2; 
1931, c. 46; 1943, c. 387; 1945, c. 851; 1949, c. 1137, s. 1; 1963, c. 406, ss. 2-7.) 

Editor’s Note.— thousand dollars ($20,000.00)” for “fifteen 

The 1963 amendment made this section thousand dollars ($15,000.00)” in the first 
applicable to buildings erected, etc., for paragraph and added the proviso to the 
counties and municipalities, as well as for first sentence of the second paragraph. 
the State. It also substituted “twenty 


§ 143-129. Procedure for letting of public contracts; purchases 
from federal government by State, counties, etc.—No construction or re- 
pair work requiring the estimated expenditure of public money in an amount 
equal to or more than three thousand five hundred dollars ($3,500.00) or pur- 
chase of apparatus, supplies, materials, or equipment requiring an estimated ex- 
penditure of public money in an amount equal to or more than two thousand 
dollars ($2,000.00), except in cases of special emergency involving the health and 
safety of the people or their property, shall be performed, nor shall any contract 
be awarded therefor, by any board or governing body of the State, or of any in- 
stitution of the State government, or of any county, city, town, or other subdivi- 
sion of the State, unless the provisions of this section are complied with. 

Advertisement of the letting of such contracts shall be as follows: 

Where the contract is to be let by a board or governing body of the State gov- 
ernment, or of a State institution, as distinguished from a board or governing 
body of a subdivision of the State, proposals shall be invited by advertisement at 
least one week before the time specified for the opening of said proposals in a 
newspaper having general circulation in the State of North Carolina. Provided 
that the advertisements for bidders required by this section shall be published at 
such a time that at least seven full days shall elapse between the date of publica- 
tion of notice and the date of the opening of the bids. 

Where the contract is to be let by a county, city, town or other subdivision of 
the State, proposals shall be invited by advertisement at least one week before the 
time specified for the opening of said proposals in a newspaper having general 
circulation in such county, city, town or other subdivision: Provided, if there is 
no newspaper published in the county and the estimated cost of the contract is 
less than three thousand dollars ($3,000.00), such advertisement may be either 
published in some newspaper as required herein or posted at the courthouse door 
not later than one week before the opening of the proposals in answer thereto, and 
in the case of a city, town or other subdivision wherein there is no newspaper 
published and the estimated cost of the contract is less than three thousand dollars 
($3,000.00), such advertisement may be either published in some newspaper as 
required herein or posted at the courthouse door of the county in which such city, 
town or other subdivision is situated and at least one public place in such city, 
town or other subdivision. 

Such advertisement shall state the time and place where plans and specifica- 
tions of proposed work or a complete description of the apparatus, supplies, ma- 
terials or equipment may be had, and the time and place for opening the proposals, 
and shall reserve to said board or governing body the right to reject any or all 
such proposals. 

Proposals shall not be rejected for the purpose of evading the provisions of this 
article and no board or governing body of the State or subdivision thereof shall 
assume responsibility for construction or purchase contracts or guarantee the pay- 
ments of labor or materials therefor. 

All proposals shall be opened in public and shall be recorded on the minutes 
of the board or governing body and the award shall be made to the lowest re- 
sponsible bidder, taking into consideration quality, performance and the time spec- 
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ified in the proposals for the performance of the contract. In the event the lowest 
responsible bid is in excess of the funds available for such purpose, such board 
or governing body is authorized to enter into negotiations with the lowest respon- 
sible bidder above mentioned and may award such contract to such bidder if such 
bidder will agree to perform the same, without making any substantial changes in 
the plans and specifications, at a sum within the funds available therefor. If the 
contract cannot be let under the above conditions, the board or governing body 
is authorized to readvertise, as herein provided, the said letting and make such 
changes in the plans and specifications as may be necessary to bring the cost of 
the project within the funds available therefor. The procedure above specified 
may be repeated if necessary in order to secure an acceptable contract within the 
funds available therefor. No proposal shall be considered or accepted by said 
board or governing body unless at the time of its filing the same shall be accom- 
panied by a deposit with said board or governing body of cash or a certified 
check on some bank or trust company insured by the Federal Deposit Insurance 
Corporation, in an amount equal to not less than five per cent (5%) of the pro- 
posal. In lieu of making the cash deposit as above provided, such bidder may file 
a bid bond executed by a corporate surety licensed under the laws of North Caro- 
lina to execute such bonds, conditioned that the surety will upon demand forth- 
with make payment to the obligee upon said bond if the bidder fails to execute 
the contract in accordance with the bid bond and upon failure to forthwith make 
payment the surety shall pay to the obligee an amount equal to double the amount 
of said bid bond. This deposit shall be retained if the successful bidder fails to 
execute the contract within ten days after the award or fails to give satisfactory 
surety as required herein. 

Bids shall be sealed if the invitation to bid so specifies and, in any event, the 
opening of a bid or the disclosure or exhibition of the contents of any bid by any- 
one without the permission of the bidder prior to the time set for opening in the 
invitation to bid shall constitute a general misdemeanor. 

All contracts to which this section applies shall be executed in writing, and the 
board or governing body shall require the person to whom the award of contract 
is made to furnish bond in some surety company authorized to do business in the 
State, or require a deposit of money, certified check or government securities for 
the full amount of said contract for the faithful performance of the terms of said 
contract: and no such contract shall be altered except by written agreement of the 
contractor, the sureties on his bond, and the board or governing body. Such surety 
bond or securities required herein shall be deposited with the treasurer of the 
branch of the government for which the work is to be performed until the con- 
tract has been carried out in all respects: Provided, that in the case of contracts 
for the purchase of apparatus, supplies, materials, or equipment the board or gov- 
erning body may waive the requirement for the deposit of a surety bond or se- 
curities as required herein. 

The owning agency or the Budget Bureau, in contracts involving a State 
agency, and the owning agency or the governing board, in contracts involving a 
political subdivision of the State, may reject the bonds of any surety company 
against which there is pending any unsettled claim or complaint made by a State 
agency or the owning agency or governing board of any political subdivision of 
the State arising out of any contract under which State funds, in contracts with 
the State, and funds of political subdivisions of the State, in contracts with such 
political subdivisions, were expended, provided such claim or complaint has been 
pending more than 180 days. 

Nothing in this section shall operate so as to require any public agency to enter 
into a contract that will prevent the use of unemployment relief labor paid for in 
whole or in part by appropriations or funds furnished by the State or federal gov- 
ernment. 

Any board or governing body of the State or of any institution of the State gov- 
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ernment or of any county, city, town, or other subdivision of the State may enter 
into any contract with (i) the United States of America or any agency thereof, or 
(ii) any other governmental unit or agency thereof within the United States, for 
the purchase, lease, or other acquisition of any apparatus, supplies, materials, or 
equipment without regard to the foregoing provisions of this section or to the pro- 
visions of G. S. 143-131. 

The Director of Administration or the governing board of any county, city, 
town, or other subdivision of the State may designate any officer or employee of 
the State, county, city, town or subdivision to enter a bid or bids in its behalf at 
any sale of apparatus, supplies, materials, equipment, or other property owned by 
(i) the United States of America or any agency thereof, or (11) any other govern- 
mental unit or agency thereof within the United States, and may authorize such 
officer or employee to make any partial or down payment or payment in full that 
may be required by regulations of the government or agency disposing of such 
property. (1931¥ c,\S38;i2 161933, cnS0s 195302400 sel 1957s 
ce. 1445/1949, ¢.-257; 1951, ©. 1104, ssoo1, 25 1953)°e).1268 5: 1955, ¢, 1049s 1957, 
¢. 269,'s: 3 te 39 li tc O6Ziss: 1-4: 1959 (c4302, eal O10 2s ai OG Geers 

Local Modification. — City of Greens- tion to and not in substitution for existing 
boro: 1959, c. 1137, s. 14. powers granted by general laws or special 


By virtue of Session Laws 1963, c. 768, 
s. 3, Guilford should be stricken from the 
replacement volume. 

Editor’s Note.— 

The first 1959 amendment added the 
proviso to the third paragraph, and the 
second 1959 amendment rewrote the last 
two paragraphs. 

The 1961 amendment inserted the para- 
graph relating to sealed bids. 

Session Laws 1959, c. 910, ss. 1A and 
1B, provide: “Nothing in this act shall be 
construed to authorize the Division of 
Purchase and Contract of the Department 
of Administration to make any purchases 
for or on behalf of any county, city or 
town government in this State or any 
other political subdivision. 


acts to cities and towns.” 

Public policy has for many years re- 
quired governmental needs to be supplied 
pursuant to contracts with low bidders as- 
certained by public advertisement. North 
Carolina has for many years so provided 
by this section. Douglas Aircraft Co. v. 
Local: Union:379, 247 (Ns. C620) 10158) E. 
(2d) 800 (1958). 

Contract Made in Violation, etc.— 

Where plaintiffs laid water lines as a 
business investment pursuant to an agree- 
ment with the city’s director of utilities 
that the city Id reimburse them for 
the moneys so expended if the lines were 
incorporated within the city’s limits, the 
contract was void. Styers v. Gastonia, 
252 N. C. 572, 114 S. E. (2d) 348 (1960). 


“The powers granted herein are in addi- 


§ 143-131. When counties, cities, towns and other subdivisions may 
let contracts on informal bids.—All contracts for construction or repair work 
or for the purchase of apparatus, supplies, materials, or equipment, involving the 
expenditure of public money in the amount of five hundred dollars ($500.00) or 
more but less than the limits prescribed in G. S. 143-129, made by any officer, 
department, board, or commission of any county, city, town, or other subdivision 
of this State shall be made after informal bids have been secured. All such con- 
tracts shall be awarded to the lowest responsible bidder, taking into consideration 
quality, performance, and the time specified in the bids for the performance of the 
contract. It shall be the duty of any officer, department, board, or commission 
entering into such contracts to keep a record of all bids submitted, and such record 
shall be subject to public inspection at any time. (1931, c. 338, s. 2; 1957, c. 862, 
s. 5; 1959, c. 406; 1963, c. 172.) 

Local Modification.—By virtue of Ses- 
sion Laws 1963, c. 768, s. 3, Guilford 
should be stricken from the replacement 
volume. 

Editor’s Note.— 

The 1959 amendment rewrote this sec- 
tion. 


The 1963 amendment substituted “five 
hundred dollars ($500.00)” for “two hun- 
dred dollars ($200.00).” 
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143-132. Minimum number of bids for public contracts.—No con- 
tracts to which § 143-129 applies for construction or repairs shall be awarded by 
any board or governing body of the State, or any subdivision thereof, unless at 
least three competitive bids have been received from reputable and qualified con- 
tractors regularly engaged in their respective line of endeavor, when the estimated 
cost of the project exceeds the sum of twenty thousand dollars ($20,000.00) ; how- 
ever, this section shall not apply to contracts which are negotiated as provided for 
in § 143-129. Provided that if after advertisement for bids as required by G. S. 
143-129, not as many as three competitive bids have been received from reputable 
and qualified contractors regularly engaged in their respective lines of endeavor, 
said board or governing body of the State institution or of a county, city, town or 
other subdivision of the State shall again advertise for bids; and if as a result of 
such second advertisement not as many as three competitive bids from reputable 
and qualified contractors are received, such board or governing body may then let 
the contract to the lowest responsible bidder submitting a bid for such project, even 
though only one bid is received. (1931, c. 291, s. 3; 19511 104s ane loo 
392, s. 2; 1963, c. 289.) 

Editor’s Note.— first sentence “twenty thousand dollars 
The 1959 amendment added the proviso. ($20,000.00)” for “fifteen thousand dollars 
The 1963 amendment substituted in the ($15,000.00).” 


143-134.1. Interest on final payments due to prime contractors.— 
On all public construction contracts which are let by a board or governing body 
of the State government or any political subdivision thereof, except the construc- 
tion of roads, highways, bridges and their approaches, the balance due prime con- 
tractors shall be paid in full within forty-five days after respective prime contracts 
of the project have been accepted by the owner, certified by the architect or de- 
signer to be completed in accordance with terms of the plans and specifications, 
or occupied by the owner and used for the purposes for which the project was 
constructed, which ever occurs first. Provided, however, that whenever the archi- 
tect or consulting engineer in charge of the project determines that delay in com- 
pletion of the project in accordance with terms of the plans and specifications is 
the fault of the contractor, the project may be occupied and used for the purposes 
for which it was constructed without payment of any interest on amounts withheld 
past the forty-five-day limit. No payment shall be delayed because of the failure 
of another prime contractor on such project to complete his contract. Should final 
payment to any. prime contractor beyond the date such contracts have been certi- 
fied to be completed by the designer or architect, accepted by the owner, or oc- 
cupied by the owner and used for the purposes for which the project was con- 
structed, be delayed by more than forty-five days, said prime contractor shall be 
paid interest, beginning on the 46th day, at the rate of six per cent (6%) per 
annum on such unpaid balance as may be due. Funds for payment of such inter- 
est on State-owned projects shall be obtained from the current budget of the own- 
ing department, institution, or agency. Where a conditional acceptance of a con- 
tract exists, and where the owner is retaining a reasonable sum pending correction 
of such conditions, interest on such reasonable sum shall not apply. C1259 0c: 
1328.) 


§ 143-135. Limitation of application of article. 


Local Modification.— Ashe: 1959, c. 627; city of Marion: 1959, c. 553; Moore: 1959, 
Brunswick: 1961, c. 503; McDowell and c. 489. 
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§ 143-139 


ARTICLE 9, 
Building Code Council and Building Code. 
§ 143-136. Building Code Council created; membership. 


Cited in Jenkins v. Leftwich Electric 
Co., 254 N. C. 553, 119 S. E. (2d) 767 
(1961). 


§ 143-138. North Carolina State Building Code. 


History.— 

See Jenkins v. Leftwich Electric Co., 
254 N. C, 553, 119 S. E. (2d) 767 (1961). 

Building Code Has Force of Law.— 

By virtue of subsection (f) of this sec- 
tion, on July 13, 1957, the North Carolina 
Building Code of 1953 had the force of 
law. Drum vy. Bisaner, 252 N. C. 305,eid3 
S. E. (2d) 560 (1960). 

National Electrical Code Has Force of 
Law.—On 10 November 1959, the National 
Electrical Code, as approved by the Amer- 
ican Standards Association on 5 August 
1959, and which Code is filed in the of- 
fice of the Secretary of State of North 
Carolina, by virtue of this section has the 
force and effect of law in North Carolina. 
Jenkins v. Leftwich Electric Con 52540NG 
C. 553, 119 S. E. (2d) 767 (1961). 


§ 143-139. Enforcement of Buil 


And Violatiin Thereot Is Negligence 
Per Se.—Violations of the National Elec- 
trical Code, authorized by this section, are 
negligence per se. Jenkins v. Leftwich 
Electric Co., 254 N. C. 553, 119 S. E. (2d) 
767 (1961). 

Since article 300, sections 3008-3009, of 
the National Electrical Code has the force 
and effect of a statute, the failure to use 
a box or terminal fitting or bushing where 
the conductors left the electrical metal 
tubing on a kitchen exhaust fan was ueg- 
ligence per se. Drum v. Bisaner, 252 N. C. 
305, 113 S. E. (2d) 560 (1960). 

Applied in Swaney v. Peden Steel Gos 
259 N. C. 531, 131 S. E. (2d) 601 (1963). 


ding Code. — (a) Procedural Require- 


ments.—Subject to the provisions set forth herein, the Building Code Council shall 
adopt such procedural requirements in the North Carolina State Building Code 
as shall appear reasonably necessary for adequate enforcement of the Code while 
safeguarding the rights of persons subject to the Code. © 

(b) General Building Regulations.—The Insurance Commissioner shall have 
general supervision, through the Division of Engineering of the Department of 
Insurance, of the administration and enforcement of all sections of the North 
Carolina State Building Code pertaining to plumbing, electrical systems, general 


building restrictions and regulations, 


heating and air conditioning, fire protec- 


tion, and the construction of buildings generally, except those sections of the 


Code, the enforcement of which is 


specifically allocated to other agencies by 


subsections (c) and (d) below. The Insurance Commissioner, by means of the 


Division of Engineering, 


shall exercise his duties in the enforcement of the 


North Carolina State Building Code (including local building codes which have 


superseded the State Building Code in a 


particular political subdivision pursu- 


ant to G. S. 143-138 (e) in cooperation with local officials and local inspectors 
duly appointed by the governing body of any municipality or board of county 


, 


commissioners pursuant to article 11 


North Carolina, or G. S. 160-200(29), 


other applicable statutory authority. 


chapter 160 of the General Statutes of 
or G. S. 153-9(47) and (52), or any 


(c) Boilers.—The Bureau of Boiler Inspection of the Department of Labor 
shall have general supervision of the administration and enforcement of those 


sections of the 


North Carolina State Building 


Code which pertain to boilers 


of the types enumerated in article 7 of chapter 95 of the General Statutes. 


(d) Elevators.—The Department of Labor shall have general supervision of 
the administration and enforcement of those sections of the North Carolina State 
Building Code which pertain to elevators, moving stairways, and amusement de- 
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vices such as merry-go-rounds, roller coasters, Ferris wheels, etc. (1957, c. 1138; 
1963, c. 811.) 

Editor's Note.—The 1963 amendment, 
effective July 1, 1963, rewrote this section. 


Article 10. 
Various Powers and Regulations. 


§§ 143-144 to 143-151: Repealed by Session Laws 1959, c. 683, s. 6. 


ARTICLE 12. 


Law Enforcement Officers’ Benefit and 
Retirement Fund, 


§ 143-166. Law Enforcement Officers’ Benefit and Retirement Fund. 

(b) For the purpose of determining the recipients of benefits under this sec- 
tion and the amounts thereof to be disbursed and for formulating and making 
such rules and regulations as may be essential for the equitable and impartial 
distribution of such benefits to and among the persons entitled to such benefits, 
there is hereby created a board to be known as “The Board of Commissioners 
of the Law Enforcement Officers’ Benefit and Retirement Fund,” which shall 
consist of the State Auditor, who shall be chairman ex officio of said Board, the 
State Treasurer, the State Insurance Commissioner, and four members to be 
appointed by the Governor and to serve at his will, one of whom shall be a sher- 
iff, one a police officer, one from the group of law enforcement officers as here- 
inafter defined, employed by the State, and one representing the public at large. 
No member of said Board of Commissioners shall receive any salary, compen- 
sation or expenses other than that provided in G. S. 138-5 for each day’s attend- 
ance at duly and regularly called and held meetings of the Commission, the total 
of which meetings for which per diem may be allowable as herein provided not 
to exceed eight meetings in any one year. Four members of said Board shall con- 
stitute a quorum at any of said meetings, and no business shall be transacted un- 
less a quorum be present. Ex officio members shall not receive any per diem. 


(g) The Board of Commissioners of the said Fund may take by gift, grant, 
devise, or bequest, any money, real or personal property, or other things of value 
and hold or invest the same for the uses of said Fund in accordance with the 
purposes of this article. And the Board shall have the authority to invest and 


reinvest any funds not immediately needed in any of the following: 


(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States ; 

(2) Obligations of the federal intermediate credit banks, federal home loan 
banks, Federal National Mortgage Association, banks for coopera- 
tives, and federal land banks; 

(3) Obligations of the State of North Carolina; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties, and special districts in North 
Carolina ; 

(6) Obligations of any corporation within the United States if such obliga- 
tions bear either of the three highest ratings of at least two nationally 
recognized rating services ; ye’ 

(7) Notes secured by mortgages on real estate located within the State of 
North Carolina and insured by the Federal Housing Commissioner, 
or his successor or assigns, or in debentures issued by such Com- 
missioner, which are guaranteed as to principal and interest by the 
United States or by the Federal Housing Administration, an agency 
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of the United States Government, or by some other agency of the 
United States Government ; 

(8) In certificates of deposit in any bank or trust company authorized to do 
business in North Carolina in which the deposits are guaranteed by 
the Federal Deposit Insurance Corporation not to exceed the sum of 
ten thousand dollars ($10,000.00) in any one bank or trust company ; 
and 

(9) In the shares of federal savings and loan associations and State char- 
tered building or savings and loan associations in which deposits are 
guaranteed by the Federal Savings and Loan Insurance Corpora- 
tion, not to exceed ten thousand dollars ($10,000.00) in any one of 
such associations. 


Subject to the limitations set forth above, said Board shall have full power 
to hold, purchase, sell, assign, transfer and dispose of any of the securities and 
investments in which any of the funds created herein shall have been invested, 
- ies as the proceeds of said investments and any moneys belonging to said 
unds. 

(1) The Board of Commissioners herein created shall have power and au- 
thority to promulgate rules and regulations and to set up standards under and 
by which it may determine the eligibility of officers for benefits under this ar- 
ticle, payable to peace officers who may be killed or become seriously incapaci- 
tated while in the discharge of their duty; such rules, regulations and standards 
shall include the amount of the benefits to be paid to the recipient in case of 
incapacity to perform his duty, as well as the amount to be paid such officer’s 
dependents in case such officer is killed while in the discharge of his duty. The 
said Board is also authorized to promulgate rules and regulations and set up 
standards under and by which officers may be eligible for retirement and to 
determine the amounts to be paid such officers as retirement benefits after it 
has been determined by the Board that such officers are so eligible. 

In order for an officer to be eligible for retirement benefits under this article, 
he shall voluntarily pay into the Fund herein created a percentage of his monthly 
salary, which percentage shall be determined by the said Board: Provided, that 
any officer so voluntarily contributing to the Fund herein created, who has be- 
come incapacitated in the line of duty, shall not be required to contribute to the 
Fund during the period of his disability. All peace officers as herein defined who 
are compensated on a fee basis, before they shall be eligible to participate in the 
Retirement Fund herein provided for, shall voluntarily pay into the Fund a 
monthly amount to be determined by the said Board, based upon such officer’s 
average monthly income. 

The Board of Commissioners shall have the authority to formulate and pro- 
mulgate rules and regulations under which any county, city, town or other sub- 
division of government in whose behalf any member performs service as a law 
enforcement officer, or any member, may, and is hereby authorized to, elect to 
pay into the Fund for credit to the individual account of such member, either 
or both: 


(1) An amount which, when taken with any additional amount which may 
be permitted by the Board to be paid on behalf of such member, shail 
not exceed in any year fifteen per cent (15%) of such member’s 
compensation ; and 

(2) A sum not to exceed three times the value of prior service of such 
member as determined by the Board of Commissioners; 


such amounts so paid shall be accumulated in the individual account of such 
member at such rate of interest as the Board of Commissioners may from time 
to time determine and shall, upon retirement of such member be used to provide 
such additional benefits as the Board of Commissioners shall determine on the 
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basis of the tables and rate of interest last adopted by the Board of Commis- 
sioners for this purpose: Provided, however, that the amounts paid under this 
provision by any county, city, town, or other subdivision of government shall 
revert to said county, city, town or other subdivision of government upon the 
death or withdrawal from the fund of a member for whom such amounts were 
paid. The sums paid by any county, city, town or other subdivision of govern- 
ment as additional payments are hereby declared to be for a public purpose. 


It shall be the duty of the State of North Carolina to finance and contribute, 
for the benefit of each member employed by the State as a law enforcement of- 
ficer an amount equal to three times the value of his prior service and an amount 
equal to three times the cost of matching his contribution. Such contribution 
or financing on the part of the State shall be on a percentage basis and shall be 
credited to the individual account of such member, and upon the death or with- 
drawal from the fund of a member such sums credited to that individual mem- 
ber’s account shall revert to the general fund or Highway Fund of the State of 
North Carolina according to the source of the original appropriation. The Board 
of Commissioners are hereby authorized to formulate and promulgate additional 
rules and regulations for the administration of the amounts herein authorized 
to be appropriated. There is hereby appropriated from the general fund of the 
State for those law enforcement officers whose salary is paid out of the general 
fund, and from the Highway Fund of the State for those law enforcement offi- 
cers whose salary is paid out of the Highway Fund appropriation in such amount 
as may be necessary to pay the State’s share of the cost of the financing of this 
provision for the biennium 1949-51. Such appropriation shall be made at the 
same time and manner as other State appropriations and in the sums and 
amounts as determined by the Board of Commissioners: Provided, that this 
provision as to the financing of a member’s prior service and the cost of match- 
ing contribution on the part of the State of North Carolina shall apply only to 
those members who are law enforcement officers of the State of North Carolina 
and its departments, agencies and commissions and who would be eligible for 
membership in the Teachers’ and State Employees’ Retirement System provided 
by chapter 135 of the General Statutes of North Carolina but for the fact that 
said officers are members of the Law Enforcement Officers’ Benefit and Retire- 
ment Fund. 

(m) Law enforcement officers in the meaning of this article shall include sher- 
iffs, deputy sheriffs, constables, police officers, prison wardens and deputy 
wardens, prison camp superintendents, prison stewards, prison foremen and 
guards, highway patrolmen, and any citizen duly deputized as a deputy by a 
sheriff or other law enforcement officer in an emergency, and all other officers 
of this State, or of any political subdivision thereof, who are clothed with the 


full power of arrest and whose primary f 
the criminal laws of the State and/or serving civil processes. 


property 


duties consist of enforcing on public 


(1961, c. 397; 1963, cc. 144, 939, 953.) 


Editor’s Note.— 

The 1961 amendment changed subsec- 
tion (g) by substituting “three” for 
“two” in line two of subdivision (6) and 
rewriting subdivision (7). 

The first 1963 amendment struck out “a 
per diem of not exceeding seven dollars 
($7.00)” following the word “than” in the 
second sentence of subsection (b) and in- 
serted in lieu thereof “that provided in G. 
S. 138-5.” 

The second 1963 amendment rewrote 
the latter part of subsection (m). 

The third 1963 amendment substituted 


“fifteen per cent (15%)” for “five per cent 
(5%)” in subdivision (1) of the third para- 
graph of subsection (i) and inserted “three 
times” near the beginning of subdivision 
(2) of the same paragraph. The third 
amendment also inserted “three times” and 
“an amount equal to three times” in the 
first sentence of the fourth paragraph of 
subsection (i). 

As only subsections (b), (g), (i) and (m) 
were changed by the amendments the rest 
of the section is not set out. 

Social Security Coverage for Members. 
—For act making appropriations so as to 
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§ 143-166.1 


provide social security coverage for State 
law enforcement officers who are mem- 
bers of the Law Enforcement Officers’ 


GENERAL STATUTES oF NortH CAROLINA 


§ 143-166.3 


Benefit and Retirement Fund, see Session 
Laws 1959, c. 1169. 


ArTICLE 12A., 


State Law Enforcement O fficers’ 
Death Benefit Act. 


§ 143-166.1. Purpose. — In consideration of hazardous public service 
rendered to the State and as deferred compensation to law enforcement officers 
employed by the State, there is hereby provided a system of death benefits for 
dependents who are closely related to such officers as may be violently killed in 


the discharge of their official duties. 


Editor’s Note.—Section 2 of the act in- 
serting this article provides that the pro- 
visions of the act shall also apply and be 
in full force and effect with respect to 
any State law enforcement officer vio- 
lently killed in the discharge of his official 


(1959, c. 1323, s. 1.) 


Section 2% of the act inserting this ar- 
ticle provides that the provisions of the 
act shall not apply to any State law en- 
forcement officer accidentally or violently 
killed in the discharge of his official duties 
after June 20, 1959. 


duties on or after January 1, 1949. 


§ 143-166.2. Definitions.—The following words and phrases, when used 
in this article, shall have the meanings assigned to them by this section unless 
the context clearly indicates another meaning: 


(1) The term “State law enforcement officer” or the term “officer” shall 
mean officers and members of the State Highway Patrol and officers 
and special agents of the State Bureau of Investigation ; 

(2) The term “widow” shall mean the wife of an officer who survives him 
and who was residing with such officer at the time of and during 
the six months next preceding the time of violent injury to such 
officer which resulted in his death and who also resided with such 
officer from the date of injury up to and at the time of his death; 

(3) The term “dependent child” shall mean any unmarried child of the 
deceased officer, whether natural, adopted or posthumously born, who 
was under eighteen years of age and dependent upon and receiving 
his chief support from said officer at the time of his death: 

(4) The term “dependent parent” shall mean a parent of an officer, whether 
natural or adoptive, who was dependent upon and receiving his chief 
support from the officer at the time of the violent injury which re- 
sulted in his death; 

(5) The term “violently killed’ shall mean death of an officer resulting 
from wounds intentionally inflicted on such officer by any assailant, 
known or unknown. (1959, c. 1323, s. 1.) 


§ 143-166.3. Payments; determination.—When any State law enforce- 
ment officer shall be violently killed while in the discharge of his official duties, 
the Council of State shall award the total sum of ten thousand dollars ($10,000.- 
00) as follows: 


(1) To the widow of such officer if there be a surviving widow; or 

(2) If there be no widow qualifying under the provisions of this article, 
then said sum shall be awarded to any surviving dependent child of 
said officer, and if there is more than one surviving dependent child, 
then said sum shall be awarded to and equally divided among all 
surviving dependent children; or 

(3) If there be no widow and no dependent child or children qualifying 
under the provisions of this article, then the sum shall be awarded 
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to the surviving dependent parent of such officer; and if there be 
more than one surviving dependent parent, then said sum shall be 
awarded to and equally divided between the surviving dependent 
parents of said officer. (1959, c. 1323, s. 1.) 


§ 143-166.4. Funds; conclusiveness of award.—Such awards of death 
benefits as are provided for by this article shall be made by the Council of State 
from the Contingency and Emergency Fund and such amounts as may be re- 
quired to pay benefits provided for by this article are hereby appropriated from 
said fund for this special purpose. 

The Council of State shall have power to make necessary rules and regulations 
for the administration of the provisions of this article. It shall be vested with 
power to make all determinations necessary for the administration of this article 
and all of its decisions and determinations shall be final and conclusive and not 
subject to review or reversal except by the Council itself. The Council of State 
shall keep a record of all proceedings conducted under this article and shall have 
the right to subpoena any persons and records which it may deem necessary 
in making its determinations, and the Council shall further have the power to 
require all persons called as witnesses to testify under oath or affirmation, and 
any member of the Council of State may administer oaths. If any person shall 
refuse to comply with any subpoena issued hereunder or to testify with respect 
to any matter relevant to proceedings conducted under this article, the Superior 
Court of Wake County, on application of the Council of State, may issue an 
order requiring such person to comply with the subpoena and to testify ; and 
any failure to obey any such order of the court may be punished by the court as 
for contempt. (1959, c. 1323, s. 1.) 


§ 143-166.5. Other benefits not affected.—None of the other benefits 
now provided for State law enforcement officers or their dependents by the 
Workmen’s Compensation Act or other laws shall be affected by the provisions 
of this article, and the benefits provided for herein shall not be diminished, 
abated or otherwise affected by such other provisions of law. (1959, ¢. 1323, 
S415) 


§ 143-166.6. Awards exempt from taxes.—Any award made under the 
provisions of this article shall be exempt from taxation by the State or any 
political subdivision thereof, but so much of any such award as may be necessary 
to satisfy any valid claims of creditors against the deceased officer may be liable 
therefor, but the Council of State shall not be responsible for any determination 
of the validity of such claims and shall distribute the death benefits awards di- 
rectly to the dependent or dependents entitled thereto under the provisions of 
this article. (1959, c. 1323, s. 1.) 


ArrTIcLe 13. 
Publications. 


§ 143-168. Reports; conciseness; controls. — The annual or biennial 
reports now authorized or required to be printed by the several State agencies 
and institutions shall be as compact and concise as is consistent with an intel- 
ligent understanding of the work of those agencies and institutions. The details 
of the work of the agencies and institutions shall not be printed when not nec- 
essary to an intelligent understanding of such work, but totals and results may 
be tabulated and printed in their reports. The Department ot Administration 
shall make such rules as may be necessary prescribing the scope and format of 
the matter to be published in annual or biennial reports, the methods of reproduc- 
tion to be employed, and the number of copies of such reports to be published by 
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the several State agencies and institutions. (1911, c. 211, s. 2; 1917, c. 202, s. 
23 (CHS S27294 501 93 ies 26 jes: 351955 0083 er 196 ite... 2435 sie2h) 

Editor’s Note.— 

The 1961 amendment rewrote this sec- 
tion. 


§ 143-169. Limitations on publications.—(a) The Department of Ad- 
ministration shall make such rules as may be necessary prescribing the format 
of the matter to be published, the number of copies to be published, and the 
methods of reproduction to be employed in the publications of the several State 
agencies and institutions, other than annual or biennial reports. 

(b) Every publication published at State expense which makes use of the 
multi-color process is prohibited except: 

(1) In cases of scientific illustrations when the illustrations would be un- 
intelligible if published in black and white; 

(2) When the publication is a project of the Department of Conservation 
and Development, or is a part of the magazine “Wildlife in North 
Carolina’, published under the auspices of the Wildlife Resources 
Commission ; or 

(3) When the express approval of the Department of Administration is 
obtained. (191) senZlliss: 22 Cusiasy/002 195g. ZO las. aaron, 
@. 312, iss. 140015 31955241203 *s1 961 sac) 8245s e352) 

Editor’s Note.— 


The 1961 amendment rewrote this sec- 
tion. 


ArTIcLE 14. 
State Planning Board. 
§§ 143-171 to 143-177.1: Repealed by Session Laws 1959, ¢. 24. 


ArTIcLe 15. 
Commission on Interstate Co-operation. 


§ 143-178. North Carolina Commission on Interstate Co-operation. 
—There is hereby established the North Carolina Commission on Interstate Co- 
operation. This Commission shall be composed of ten members as follows: 

(1) Speaker of the House of Representatives ; 
(2) Three senators designated by the President of the Senate; 
(3) Three representatives designated by the Speaker of the House; and 
(4) Three administrative officials designated by the Governor. (1937, c. 374, 
60.4 91947 "0.45/87 So 1 O5O Fee 7e co 2 eelool ee Oe) 
Editor’s Note.— through 143-182, 143-186 and 143-188. The 
The 1959- act abolishing the Governor’s act also enacted new §§ 143-178 through 
Committee on Intestate Co-operation and 143-182, amended § 143-183 and renum- 
revising the membership of the North bered § 143-187 as § 143-186. 
Carolina Commission on Interstate Co- The 1961 amendment rewrote this sec- 
operation, repealed former §§ 143-178 tion. 


§ 143-179. Officers of the Commission. — The Governor shall bien- 
nially designate the chairman of the Commission from among the legislative mem- 
bers of the Commission. The Commission shall biennially elect its secretary 
from its membership. (1937, c. 374, s. 4; 1947, c. 578, s. 3; 1959, c. 137, s. 2.) 


§ 143-180. Senate members on interstate co-operation. — The 
President of the Senate shall, on or before July 1 of the year in which each 
regular session of the General Assembly is held, designate three members of the 
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Senate as members of the Commission on Interstate Co-operation. 1937 
Baten L047 SUS 780g, 141959) ce 137%. 5.62.) ; Siggert 


§ 143-181. House members on interstate co-operation. — The 
Speaker of the House of Representatives shall, on or before July 1 of the year 
in which each regular session of the General Assembly is held, designate three 
members of the House as members of the Commission on Interstate Co-opera- 
rm eo She U4 7G A) Seen LOND, ce il S/o Sate. ) 


§ 143-182. Terms of office of members. — Each of the Senate and 
House members of the Commission shall serve until his successor as a member 
of the Commission is designated. Each administrative member of the Commis- 
sion shall serve for a term of two years and until his successor is designated. 


CRA ESR Be: 


§ 143-183. Functions and purpose of Commission. — It shall be the 
function of this Commission: 

(1) To carry forward the participation of this State as a member of the 
Council of State Governments. 

(2) To encourage and assist the legislative, executive, administrative, and 
judicial officials and employees of this State to develop and maintain 
friendly contact by correspondence, by conference and otherwise, 
with officials and employees of the other states, of the federal gov- 
ernment, and of local units of government. 

(3) To endeavor to advance co-operation between this State and other units 
of government whenever it seems advisable to do so by formulating 
proposals for, and by facilitating: 

a. The adoption of compacts, 

b. The enactment of uniform or reciprocal] statutes, 

c. The adoption of uniform or reciprocal administrative rules and 
regulations, 

d. The informal co-operation of governmental offices with one an- 
other, 

e. The personal co-operation of governmental officials and employ- 
ees with one another, individually, 

f, The interchange and clearance of research and information, and 

g. Any other suitable process. 

(4) To study, analyze, and report to the Governor and the General As- 
sembly its recommendations concerning interstate compacts affect- 
ing the interests of North Carolina and studies and reports prepared 
by the Council of State Governments and similar agencies; regularly 
to inform the members of the General Assembly and other State of- 
ficials of the publications and services which the Council of State 
Governments makes available to them; and to attend appropriate 
national and regional conferences of State officials considering inter- 
state problems of concern to North Carolina and report thereon to the 
Governor and the General Assembly. 

(5) In short, to do all such acts as will, in the opinion of this Commission, 
enable this State to do its part—or more than its part—in forming a 
more perfect union among the various governments in the United 
States and in developing the Council of State Governments for that 
purpose. (1937, c. 374, s. 6; 1959, 0 137, S7on 

Editor’s Note. — The 1959 amendment division (5) and inserted new subdivision 
renumbered former subdivision (4) as sub- (4). 


§ 143-186. Council of State Governments a joint governmental 
agency.—The Council of State Governments is hereby declared to be a joint 
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governmental agency of this State and of the other states which co-operate 
through it, ((1937,.¢..S74, sh10 31959 "en1375se4)) 


Editor’s Note. — The 1959 amendment 
renumbered former § 143-187 as this sec- 
tion. 


§ 143-187: Renumbered as § 143-186 by Session Laws 1959, c. 137, s. 4. 
§ 143-188: Repealed by Session Laws 1959, c. 137, s. 1. 


§ 143-187 GENERAL STATUTES OF NortTH CAROLINA § 143-206 
ARTICLE 16. 


Spanish-American War Relief Fund. 
§§ 143-189, 143-190: Repealed by Session Laws 1961, c. 481. 


ARTICLE 18. 
Rules and Regulations Filed with Secretary of State. 


§ 143-195. Certain State agencies to file administrative regula- 
tions or rules of practice with Secretary of State; rate, service or tariff 
schedules, etc., excepted. 

Cited in Sinodis v. State Board of Alco- 587 (1962); Swaney v. Peden Steel Co., 
holic Control. 258 N. C. 282, 128 S. E. (2d) 259 N. C. 531, 131 S. E. (2d) 601 (1963). 


ARTICLE sls: 
Historic Swansboro Commission. 


§ 143-204.5. Appointment of Commission; ex officio members; va- 
cancies.—The Governor is hereby authorized, empowered and directed to appoint 
a commission of not less than 15 members, to be known as the Historic Swans- 
boro Commission. In addition to the members to be appointed by the Gover- 
nor, the mayor of the town of Swansboro, the chairman of the board of commis- 
sioners of Onslow County, and the Director of the State Department of Archives 
and History shall serve on the said Commission as ex officio members. The Gov- 
ernor is authorized to fill any vacancies on the Commission occasioned by the 
members appointed by him. (1963, c. 607, s. 1.) 


§ 143-204.6. Powers.—The aforesaid Commission is authorized and em- 
powered to acquire title to historic properties in or near the town of Swans- 
boro, and to repair, restore or otherwise improve such properties, and to maintain 
them until the work of the Commission shall be terminated. (1963, c. 607, s. 2.) 


§ 143-204.7. Appropriations.—Any appropriations voted by the Gen- 
eral Assembly that may be for the purposes stated above shall be made to the 
State Department of Archives and History. (1963, c. 607, s. 3.) 


ARTICLE 20. 
Recreation Commission. 


§ 143-205. Recreation Commission created.—There is hereby created 
an agency to be known as the North Carolina Recreation Commission. (1945, c. 


757, s. 1; 1963, c. 542.) 


Editor’s Note. — The 1963 act re-en- 
acted this section without change. 


§ 143-206. Definitions.—(a) Recreation, for the purposes of this article, 
is defined to mean those activities which are diversionary in character and which 
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aid in promoting entertainment, pleasure, relaxation, instruction, and other phys- 
ical, mental, and cultural developments and experiences of a leisure nature. 

(b) Commission means the North Carolina Recreation Commission. 

(c) Committee means the Advisory Recreation Committee. 

(d) Council means the Governor’s Co-ordinating Council on Recreation. (1945, 
¢.. 757; 8.2; 1963;.c. 542.) 


Editor’s Note. — The 1963 amendment and “nature” in subsection (a) and added 
deleted the word “time” between “leisure” subsection (d). 


§ 143-207. Membership of Commission; terms; removal; vacan- 
cies; meetings; expenses.—(a) The Recreation Commission shall consist of 
ten members, and shall include the Governor, the chairman of the Committee, a 
representative of the Council, the President of the North Carolina Recreation 
Society, and six other members who shall be appointed by the Governor. The six 
original members so appointed by the Governor shall serve for terms as follows: 
One member shall be appointed for a term of six (6) years, one for a term of five 
(5) years, one for a term of four (4) years, one for a term of three (3) years, 
one for a term of two (2) years, and one for a term of one (1) year. Successive 
members shall be appointed to serve for terms of six (6) years each. In addi- 
tion, the Governor shall appoint the representative of the Council who | shall 
serve for a term of two (2) years. The Committee chairman and the President 
of the North Carolina Recreation Society shall serve on the Commission only while 
holding these offices. 


(b) In making appointments to the Commission, the Governor shall choose 
persons who understand the rural, urban, governmental, private and professional 
membership groups, and commercial recreation interests of North Carolina and 
the nation. The Commission shall elect one of its members to act as chairman. A 
majority of the Commission shall constitute a quorum. 

(c) Any appointed member of the Commission may be removed by the Gov- 
ernor. 

(d) Vacancies in the Commission shall be filled by the Governor for the un- 
expired term. 

(e) The Commission shall meet quarterly on dates to be fixed by the chairman. 
The Commission may be convoked at such other times as the Governor or 
chairman may deem necessary. 

(f) Members of the Commission shall be allowed travel and maintenance ex- 
pense at the rates allowed to members of the State commissions and boards 
while attending meetings of the commission, or its committees, or while engaged 
in the performance of official duties for the commission. (1945, c. 757, s. 3; 1963, 
c. 542.) 

Editor’s Note. — The 1963 amendment 
rewrote this section. 


§ 143-208. Duties of Commission.—It shall be the duty of the Com- 
mission : 

(1) To study and appraise recreation needs of the State and to assemble and 
disseminate information relative to recreation. 

(2) To co-operate in the promotion and organization of local recreation sys- 
tems for counties, municipalities, townships, and other political sub- 
divisions of the State and to aid them in designing and laying out 
recreation areas and facilities, and to advise them in the planning and 
financing of recreation programs. 

(3) To aid in recruiting, training, and placing recreation workers, and to 
promote recreation institutes and conferences. 

(4) To establish and promote recreation standards. : 

(5) To co-operate with State and federal agencies, the Governor’s Co-ordi- 
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nating Council on Recreation, the Recreation Advisory Committee, 
private membership groups and with commercial recreation interests, 
in the promotion of recreation opportunities, and to act as represen- 
tative of the State in recreation conferences, study groups, and other 
matters of recreation concern. 

(6) To submit a biennial report of its activities to the Governor. (1945, c. 
{o/ p84 5 1903, C042) 

Editor’s Note. — The 1963 amendment Governor’s Co-ordinating Council on Rec- 
substituted “recreation” for “recreational” reation, and at the end of subdivision (5) 
in subdivisions (1) and (5) and in three the provision as to acting as representative 
places in subdivision (2). It also inserted of the State. 
in subdivision (5) the reference to the 


§ 143-209. Powers of Commission.—The Commission is hereby au- 
thorized: 


(1) To make rules and regulations for the proper administration of its duties. 

(2) To accept any grant of funds made by the United States, or any 
agency thereof, for the purpose of carrying out any of its functions. 

(3) To accept gifts, bequests, devises and endowments. The funds, if given 
as an endowment, shall be invested in such securities as designated 
by the donor, or, if there is no designation, in those in which the 
State Sinking Fund may be invested. All such gifts, bequests, devices, 
and all proceeds from such invested endowments, shall be used for 
carrying out the purpose for which they are made. 

(4) To administer all funds available to the Commission, and to advise 
agencies, departments, organizations and groups in the planning, appli- 
cation and use of federal and State Funds which are assigned to or 
administered by the State for recreation programs and services on land 
water recreation areas and on which the State renders advisory or other 
recreation services or upon which the State exercises control. 

(5) To act jointly, when advisable, with any other State agency, institution, 
department, board or commission in order to carry out the Commis- 
sion’s and other objectives and responsibilities. The Commission and 
other agencies shall co-operate in the furtherance of the purposes of this 
article. 

(6) To employ, with the approval of the Governor, an executive director, 
and upon the recommendation of the executive director such other per- 
sons as may be needed to carry out the provisions of this article. The 
executive director shall act as secretary to the Commission. 

(7) To serve as the recreation co-ordinative and advisory agency for the 
Governor, the Council of State and the agencies and departments of 
State government when the use of federal funds for recreation pur- 
poses are contemplated, are requested, or are made available for use in 
North: Carolina, (1945, c..757, 8.5: 1963, c. 542:) 

Editor’s Note. — The 1963 amendment the subdivision. It also rewrote subdivi- 
added all of subdivision (4) following the sion (5) and added subdivision (7). 
word “Commission” near the beginning of 


§ 143-210. Advisory Committee.—The Governor shall name a Recreation 
Advisory Committee consisting of thirty members who shall serve for terms of 
two (2) years. The Governor shall name one member to act as a chairman of the 
Committee. Vacancies occurring on the Committee shall be filled by the Gov- 
ernor for the unexpired term. 

Members of the Committee shall represent, insofar as feasible, all groups and 
phases of beneficial recreation in the State. 

The Committee shall meet once each year with the Commission at a time and 
place to be fixed by the Commission. Members of the Committee shall serve without 


308 


§ 143-210.1 1963 CUMULATIVE SUPPLEMENT § 143-213 


compensation, but shall be allowed travel and maintenance expense at the rates al- 
lowed to members of other State commissions and boards for attendance at the 
annual meeting and such other meetings as may be recommended by the execu- 
tive director and approved by the chairman. 

The Committee shall act in an advisory capacity to the Commission, discuss rec- 
reation needs of the State, exchange ideas, and make to the Commission recommen- 
dations for the advancement of recreation opportunities. (1945, c. 757, s. 6; 1963, 
c. 542.) 

Editor’s Note. — The 1963 amendment paragraph the provision for travel and 
made minor changes in the first and maintenance expense. 
fourth paragraphs and added to the third 


§ 143-210.1. Governor’s Co-ordinating Council on Recreation.—(a) 
The Governor shall name a Governor’s Co-ordinating Council on Recreation. 
Members shall be appointed for two-year terms from the staff and boards or 
commissions of agencies and departments of State government, from regional and 
federal agencies and departments, from State and national groups and from pri- 
vate and commercial agencies and organizations. 

(b) The Council shall act in a State recreation correlation capacity, for the 
Governor and the Commission. 

(c) The Governor shall appoint, for two-year terms, a Council member who 
shall serve as the representative of the Governor and the Council and as a com- 
missioner on the Commission. 

(d) The Council shall meet quarterly, and at other times, at the call of the 
Governor, who shall serve as chairman. The chairman of the Commission shall 
be vice-chairman of the Council and shall serve as its chairman in the absence 
of the Governor, (1963, c. 542.) 


ARTICLE 21. 


State Stream Sanitation and Conservation. 


§ 143-212. Definitions. 


(1) The term “Committee” shall mean the committee in the North Carolina 
Department of Water Resources as hereinafter provided, and the 
term “member” shall mean member of said committee. 

(19590 7/9. Su0s) 
Editor’s Note.-— only this subdivision was affected by the 
The 1959 amendment substituted “De- amendment the rest of the section is not 


partment of Water Resources” for “State set out. 
Board of Health” in subdivision (1). As 


§ 143-213. State Stream Sanitation Committee; creation. — (a) 
Establishment of Committee. — For the purpose of administering this article, 
there is hereby created within the Department of Water Resources a permanent 
committee to be known as the “State Stream Sanitation Committee”, which shall 
be composed of seven members appointed by the Governor, two who shall, at the 
time of appointment, be actively connected with and have had production expe- 
rience in the field of agriculture, one who shall, at the time of appointment, be ac- 
tively connected with and have had experience in the wildlife activities of the 
State, two who shall, at the time of the appointment, be actively connected with 
and have had practical experience in waste disposal problems of municipal gov- 
ernment, and two who shall, at the time of appointment, be actively connected 
with and have had industrial production experience in the field of industrial 
waste disposal. Of the members initially appointed by the Governor, two shall 
serve for terms of two years each, two shall serve for terms of four years each, 
and two shall serve for a term of six years. Thereafter, all appointments shall be 
for terms of six years; provided, that the additional member representing agricul- 
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ture provided for in this subsection shall be appointed initially for a term of two 
years. Ex officio members shall have all the privileges, rights, powers and du- 


ties held by appointed members under the provisions of this article except the 


right to vote. 

(1959, c. 779, s. 8.) 

Editor’s Note.— 

The 1959 amendment substituted ‘De- 
partment of Water Resources” for “State 
Board of Health” in subsection (a). 

Prior to the amendment the committee 


Health, and the chief engineer of the 
Water Resources and Engineering Divi- 
sion of the Department of Conservation 
and Development. As only this subsection 
was affected by the amendment the rest 


had nine members. The other two being of the section is not set out. 


the chief engineer of the State Board of 


§ 143-214. Organization of Committee; meetings.—(a) First Meet- 
ing; Organization; Rules; Regulations —The Committee shall, within 30 days 
after its appointment, meet and organize, and elect from among its members a 
chairman and such other officers as it may choose for such terms as may be spec- 
ified by the Committee in its rules and regulations. The chairman may appoint 
members to such committees as the work of the Committee may require. 

(b) Meeting of Committee. — The Committee shall meet regularly, at least 
once every six months, at places and dates to be determined by the Committee. 
Special meetings may be called by the chairman on his own initiative, and must 
be called by him at the request of two or more members of the Committee. All 
members shall be notified by the chairman in writing of the time and place of 
regular and special meetings at least seven days in advance of such meeting. Five 
members shall constitute a quorum. (1951, c. 606; 1957, c. 1267, s. 2; 1959, c. 
TIES. BN 

Editor’s Note.— 
The 1959 amendment changed the catch- 
line and deleted former subsections (c) 


and (d) which as rewritten are now sub- 
sections (c) and (d) of § 143-356. 


§ 1438-215.1. Control of new sources of pollution. — (a) Required 
Permits.—After the effective date applicable to any watershed, no person shall: 


(1) Make any new outlet into the waters of such watershed ; 

(2) Construct or operate any new disposal system within such watershed; 

(3) Alter or change the construction or the method of operation of any ex- 
isting disposal system within such watershed ; 

(4) Increase the quantity (determined by such method of measurement as 
the Committee shall prescribe by its official regulations) of sewage, 
industrial waste, or other waste discharged through any existing out- 
let or processed in any existing disposal system to an extent which 
would adversely affect the condition of the receiving water within 
such watershed in relation to any of the standards applicable to such 
water, or to an extent beyond such minimum limits as the Commit- 
tee may prescribe, by way of general exemption from the provisions 
of this paragraph, by its official regulations ; 

(5) Change the nature of the sewage, industrial waste, or other wastes dis- 
charged through any existing outlet or processed in any existing dis- 
posal system in any way which would adversely affect the condition 
of the receiving water within such watershed in relation to any of the 
standards applicable to such water: Unless such person shall have ap- 
plied to the Committee for and shall have received from the Commit- 
tee a permit therefor and shall have complied with such conditions, 
if any, as are prescribed by such permit, and in this connection no 
such permit shall be granted for the disposal of sewage or industrial 
wastes into waters classified as sources of public water supply, or in- 
to unclassified waters used as sources of public water supply where the 
State Board of Health determines and advises the Committee that 
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such disposal is sufficiently close to the source of the public water 
supply as to have an adverse effect thereon, until the Committee has 
referred the complete plans and specifications to the State Board of 
Health and said Board advises the Committee in writing that same 
are approved in accordance with the provisions of G. S$. 130-161. In 
any case where the Committee denies a permit, it shall state in writ- 
ing the reason for such denial and shall also state the Committee’s 
estimate of the changes in the applicant’s proposed activities or plans 
which will be required in order that the applicant may obtain a per- 
mit. If any person has obtained the approval of the State Board of 
Health for the construction, alteration, or change of any disposal 
system and a contract has been entered into for the construction 
thereof, or construction has been begun thereon, or a bond election 
has been authorized therefor, prior to the effective date applicable to 
any watershed in which such disposal system is located, such person 
shall not be required to obtain a permit from the Committee with re- 
spect to such construction, alteration or changes. 


(1959, c. 779, s. 8) 


Editor’s Note.— subsection was changed the rest of the 
The 1959 amendment changed subdivi- section is not set out. 
sion (5) of subsection (a). As only this 


§ 143-215.3. General powers of Committee. — (a) Auxiliary Powers. 
—In addition to the specific powers prescribed elsewhere in this article, and for 
the purpose of carrying out its duties, the Committee shall have the power: 


(1) To adopt from time to time and to modify and revoke official regula- 
tions interpreting and applying the provisions of this article and rules 
of procedure establishing and amplifying the procedures to be fol- 
lowed in the administration of the article: Provided, that no regula- 
tions and no rules of procedure shall be effective nor enforceable un- 
til published and filed as prescribed by § 143-215.4; 

(2) To conduct such investigations as it may deem necessary to carry out 
its duties as prescribed by this article, and for this purpose to enter 
upon any property, public or private, for the purpose of investigating 
the condition of any waters and the discharge therein of any sewage, 
industrial waste or other waste and to require written statements or 
reports under oath with respect to pertinent questions relating to the 
operation of any sewer system, disposal system or treatment works : 
Provided, that no person shall be required to disclose any secret 
formula, processes, or methods used in any manufacturing operation 
or any confidential information concerning business activities carried 
on by him or under his supervision ; 

(3) To conduct public hearings in accordance with the procedures pre- 
scribed by this article ; 

(4) To delegate such of the powers of the Committee as the Committee 
deems necessary to one or more of its members or to any qualified 
employee of the Board of Water Resources ; provided, that the pro- 
visions of any such delegation of power shall be set forth in the of- 
ficial regulations of the Committee; and further provided that the 
Committee shall not delegate to persons other than its own members 
the power to conduct hearings and to make decisions with respect to 
the classification of waters, the assignment of classifications, or the 
issuance of any special order for the abatement of existing pollution ; 

(5) To institute such actions in the superior court in the county in which 
any defendant resides, or has his or its principal place of business, 
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as the Committee may deem necessary for enforcement of any of the 
provisions of this article or of any official actions of the Committee, 
including proceedings to enforce subpoenas or for the punishment of 
contempt of the Committee ; 

(6) To agree upon or enter into any settlements or compromises of any ac- 
tions and to prosecute any appeals or other proceedings. 

(7) To investigate any killing of fish and wildlife which, in the opinion of 
the Committee, is of sufficient magnitude to justify investigation, and 
is known or believed to have resulted from the pollution of waters 
as defined in this article, and whenever any person, whether or not 
he shall have been issued a certificate of approval, permit or other 
document of approval authorized by this or any other State law, 
has negligently, or carelessly, or unlawfully, or willfully and unlawfully, 
caused pollution of waters as defined in this article, in such quantity, 
concentration or manner that fish or wildlife are killed as a result 
thereof, the Committee may recover, in the name of the State, dam- 
ages from such person. 


The measures of damages shall be the amount determined by the 
Committee and the North Carolina Wildlife Resources Commission 
or the North Carolina Department of Conservation and Development, 
whichever has jurisdiction over the fish or wildlife destroyed, to 
be the replacement cost thereof plus the cost of all reasonable and 
necessary investigations made or caused to be made by the State in 
connection therewith. 

Upoy receipt of the estimate of damages caused, the Committee shall 
notify the persons responsible for the destruction of the fish or wild- 
life in question and may effect such settlement as it deems proper and 
reasonable and if no settlement is reached within a reasonable time, 
the Committee shall bring a civil action to recover such damages 
in the superior court in the county in which the discharge took 
place. Upon such action being brought the superior court shall have 
jurisdiction to hear and determine all issues or questions of law or 
fact, arising on the pleadings, including issues of liability and the 
amount of damages. 

The State of North Carolina shall be deemed the owner of the 
fish or wildlife killed and all actions for recovery shall be brought 
by the Committee on behalf of the State as the owner of the fish or 
wildlife. The fact that the person or persons alleged to be responsible 
for the pollution which killed the fish or wildlife holds or has held a 
certificate of approval, permit or other document of approval au- 
thorized by this article or any other law of the State shall not bar 
any such action, 

The proceeds of any recovery had, less the cost of investigations 
recovered and retained or otherwise disbursed by the Committee to the 
appropriate investigating agencies, shall be paid to the apprepriate State 
agency to be used to replace, insofar as and as promptly as possible, 
the fish and wildlife killed, or in cases where replacement is not 
practicable, the proceeds shall be used in whatever manner the re- 
sponsible agency deems proper for improving the fish and wildlife 
habitat in the waters in question. Any such funds received are hereby 
appropriated for these designated purposes. 

Nothing in this subdivision shall be construed in any way to limit 
or prevent any other action which is now authorized by this article, 


(c) Relation with the Federal Government.—The Committee as official agency 
for the State is delegated to act in local administration of all matters covered by 
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Public Law 660, 84th Congress, as amended, and future legislation by Congress 
relating to water quality. 

(4.959 i000779,«s.1 85 1963, co 1086.) 

Editor’s Note.— 

The 1959 amendment substituted “Board 
of Water Resources” for “State Board of 
Health” in line three of subdivision (4) 
of subsection (a). It also rewrote subsec- 
tion (c). 


The 1963 amendment added subdivision 
(7) to subsection (a). 

As only subsections (a) and (c) were 
affected by the amendments the rest of the 
section is not set out. 


ARTICLE 22, 
State Ports Authority. 


§ 143-216. Creation of Authority; membership; appointment, 
terms and vacancies; officers; meetings and quorum; compensation. 
—The North Carolina State Ports Authority is hereby created, consisting of and 
governed by a board of nine members, said North Carolina State Ports Author- 
ity being hereinafter for convenience designated as the Authority. On or after 
the first day of July, 1961, the Governor shall appoint the members of said board 
and the membership thereof shall be selected from the State at large, and inso- 
far as is practicable, so as to fairly represent each section of the State and all of 
the business, agricultural, and industrial interests of the State. Of the nine, 
members appointed in 1961, three shall be appointed for terms of two years each, 
three shall be appointed for terms of four years each, and three shall be ap- 
pointed for terms of six years each; thereafter, all regular appointments shall be 
for terms of six years. Any vacancy occurring in the membership on said board 
for any cause shall be filled by the Governor for the unexpired term. The board 
shall elect one of its members as chairman, one as vice-chairman, and shall also 
elect a secretary and a treasurer who may not necessarily be a member of the 
Authority. The board shall meet upon the call of its chairman and a majority of 
its members shall constitute a quorum for the transaction of its business. The 
members of the Authority shall not be entitled to compensation for their serv- 
ices but shall be reimbursed for their actual expenses necessarily incurred in the 
performance of their duties. Agee 0570s, clink 940, c BOZ, cs. 1, 1953..c. 191, 
Sepren 059. t524, s. b 1901 -c. 24Z.) 


Editor’s Note.— 

The 1959 arnendment increased the 
membership of the Ports Authority from 
seven to nine members. Section 2 of the 
amendatory act provided for the appoint- 
ment of the two new members. 

The 1961 amendment substituted “July, 


Re-enactment of Repealed Parts of Arti- 
cle.—Chapter 446 of the Session Laws of 
1959 provides: “Article 22, of chapter 143, 
of the General Statutes of North Carolina, 
creating the North Carolina State Ports 
Authority, to the extent that all or any 
part of said article was heretofore repealed 


1961” for “June, 1953” in line four, It by chapters 269 or 584, of the Session 
also struck out the former third and Laws of 1957, the same is hereby re- 
fourth sentences and inserted in lieu enacted.” 


thereof the present third sentence. 


§ 143-218. Powers of Authority. 
(9) Be authorized and empowered to apply for and accept loans and grants 


of money from any federal agency or the State of North Carolina or 
any political subdivision thereof or from any public or private sources 
available for any and all of the purposes authorized in this article, 
and to expend the same in accordance with the directions and require- 
ments attached thereto, or imposed thereon by any such federal 
agency, the State of North Carolina, or any political subdivision 
thereof, or any public or private lender or donor, and to give such 
evidences of indebtedness as shall be required, provided, however, 
that no indebtedness of any kind incurred or created by the Author- 
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ity shall constitute an indebtedness of the State of North Carolina, 
or any political subdivisions thereof, and no such indebtedness shall 
involve or be secured by the faith, credit or taxing power of the State 
of North Carolina, or any political subdivision thereof ; 


(1950 NC DCOeSSOzOn) 


Editor’s Note.— 

The 1959 amendment added the phrases 
“or from any public or private sources 
available” and “or any public or private 
lender or donor” in subdivision (9), and 


agency” which formerly appeared imme- 
diately preceding the proviso in said sub- 
division. As only subdivision (9) was af- 
fected by the amendment the rest of the 
section is not set out. 


deleted the words “by any such federal 


§ 143-218.1. Approval of acquisition and disposition of real prop- 
erty.—Any transactions relating to the acquisition or disposition of real prop- 
erty or any estate or interest in real property, by the North Carolina State Ports 
Authority, shall be subject to prior review by the Governor and Council of State, 
and shall become effective only after the same has been approved by the Gover- 
nor and Council of State. Upon the acquisition of real property or other estate 
therein, by the North Carolina State Ports Authority, the fee title or other estate 
shall vest in and the instrument of conveyance shall name the “North Carolina 
State Ports Authority” as grantee, lessee, or transferee. Upon the disposition of 
real property or any interest or estate therein, the instrument of conveyance or 
transfer shall be executed by the North Carolina State Ports Authority. The 
approval of any transaction by the Governor and Council of State may be evi- 
denced by a duly certified copy of excerpt of minutes of the meeting of the Gov- 
ernor and Council of State, attested by the private secretary to the Governor or 
the Governor, reciting such approval, affixed to the instrument of acquisition or 
transfer, and said certificate may be recorded as a part thereof, and the same 
shall be conclusive evidence of review and approval of the subject transaction by 
the Governor and Council of State. The Governor, acting with the approval of 
the Council of State, may delegate the review and approval of such classes of 
lease, rental, easement, or right of way transactions as he deems advisable, and 
he may likewise delegate the review and approval of the severance of buildings 
and timber from the land. (1959, c. 523, s. 6.) 


§ 143-224. Jurisdiction of the Authority; appointment and au- 
thority of special police.—The jurisdiction of the Authority in any of said 
harbors or seaports within the State shall extend over the waters and shores of 
such harbors or seaports and over that part of all tributary streams flowing 
into such harbors or seaports in which the tide ebbs and flows, and shall extend 
to the outer edge of the outer bar at such harbors or seaports. 


The Executive Director of the Authority is authorized to appoint such num- 
ber of employees of the Authority as he may think proper as special policemen, 
who, when so appointed, shall have all the powers of policemen of incorporated 
towns. Such policemen shall have the power to arrest without warrant persons 
committing violations of State law in their presence in or on any of the grounds 
and in any of the harbors and seaports within the State over which the Authority 
has jurisdiction. Employees appointed as such special policemen shall take the 
general oath of office prescribed by General Statutes 11-11. (1945, c. 1097, s. 
31999562 S23 NST ae) 


Editor’s Note. — The 1959 amendment 
added the second paragraph. 


§ 143-225. Treasurer of the Authority. — The Authority shall select 
its own treasurer. The Authority shall require a surety bond of such appointee 
in such amount as the Authority may fix, and the premium or premiums thereon 
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shall be paid by said Authority as a necessary expense of said Authority. (1945, 
OF F457 10371959) S237 si*8-) 
Editor’s Note. — Prior to the 1959 
amendment the Authority was required 
to select one of its members as treasurer. 


ARTICLE 23. 
Armory Commission. 


§ 143-236.1. Unexpended portion of State appropriation. 
Cited in Great American Ins. Co. v. 

Johnson, 257 N. C. 367, 126 S. E. (2d) 92 

(1962). 


ArTICLE 23A. 
Stadium Authority. 


§§ 143-236.2 to 143-236.13: Repealed by Session Laws 1963, c. 686, 
effective July 1, 1963. 


ARTICLE 24. 


Wildlife Resources Commission. 
§ 143-237. Title. 
Cross Reference. — As to Motorboat  torboat law by the Commission, see § 


Committee of the Wildlife Resources 75A-3. 
Commission and enforcement of the mo- 


§ 143-239. Statement of purpose. 

Cross Reference.—For powers and du- hunting, fishing and trapping licenses, see 
ties of Wildlife Resources Commission as § 113-81.4 et seq. 
to agents for distribution and sale of 


143-240. Creation of Wildlife Resources Commission; districts; 
qualifications of members.—There is hereby created a Commission to be 
known as the North Carolina Wildlife Resources Commission. The Commission 
shall consist of eleven citizens of North Carolina, who shall be competent and 
qualified as herein provided, and who shall be appointed by the Governor. At 
least one of the Commission members shall be appointed from each of the fol- 
lowing geographical districts; plus two members at large as provided in G. 
S. 143-241: 

First district to be composed of the following counties: 

Bertie, Camden, Chowan, Currituck, Dare, Gates, Hertford, Hyde, Martin, 
Pasquotank, Perquimans, Tyrrell, Washington. 

Second district to be composed of the following counties : 

Beaufort, Carteret, Craven, Duplin, Greene, Jones, Lenoir, Onslow, Pamlico, 
Pender, Pitt. 

Third district to be composed of the following counties : 

Edgecombe, Franklin, Halifax, Johnston, Nash, Northampton, Vance, Wake, 
Warren, Wayne, Wilson. 

Fourth district to be composed of the following counties : 

Bladen, Brunswick, Columbus, Cumberland, Harnett, Hoke, New Hanover, 
Robeson, Sampson, Scotland. 

Fifth district to be composed of the following counties: 

Alamance, Caswell, Chatham, Durham, Granville, Guilford, Lee, Orange, 
Person, Randolph, Rockingham. 

Sixth district to be composed of the following counties: 

Anson, Cabarrus, Davidson, Mecklenburg, Moore, Montgomery, Richmond, 
Rowan, Stanly, Union. 
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Seventh district to be composed of the following counties: 

Alexander, Alleghany, Ashe, Davie, Forsyth, Iredell, Stokes, Surry, Watauga, 
Wilkes, Yadkin. 

Eighth district to be composed of the following counties: 

Avery, Burke, Caldwell, Catawba, Cleveland, Gaston, Lincoln, McDowell, 
Mitchell, Rutherford, Yancey. 

Ninth district to be composed of the following counties: 

Buncombe, Cherokee, Clay, Graham, Haywood, Henderson, Jackson, Macon, 
Madison, Polk, Swain, Transylvania. 

Each member of the Commission shall be an experienced hunter, fisherman, 
farmer, or biologist, who shall be generally informed on wildlife conservation and 
restoration problems. (1947, c. 263, s. 4; 1961, c. 737, s. 1%.) 

Editor’s Note. — The 1961 amendment eleven and made other changes in the first 
increased the membership from nine to paragraph. 


§ 143-241. Appointment and terms of office of Commission mem- 
bers.—The terms of office of the members of the North Carolina Wildlife Re- 
sources Commission now serving in such capacity shall expire as of midnight 
June 30, 1961. 

On the first day of July, 1961, the Governor shall appoint members of the 
North Carolina Wildlife Resources Commission from the several districts created 
by G. S. 143-240 as follows: One member each from the first, fourth and seventh 
districts, who shall serve for terms of two years; one member each from the 
second, fifth and eighth districts, who shall serve for terms of four years; and 
one member each from the third, sixth and ninth districts, who shall serve for 
terms of six years. Thereafter, as the terms of office of the members of the Com- 
mission from the districts expire, their successors shall be appointed for terms 
of six years each. 

In addition to the members appointed from the several districts herein pro- 
vided for, the Governor shall appoint two additional members from the State 
at large, one of whom shall serve for a term of four years and the other shall 
serve for a term of two years. Thereafter, as the terms of office of the members 
appointed from the State at large expire, their successors shall be appointed 
for terms of four years each. 

All members appointed pursuant to this section shall serve until their suc- 
cessors are appointed and qualified. Any member of the Commission appointed 
pursuant to this section may be removed by the Governor for cause. (1947, c. 
203557 51901) co 7osesal:} 

Editor’s Note. — The 1961 amendment 
rewrote this section. 


§ 143-246. Executive Director; appointment, qualifications, du- 
ties, oath of office, and bond. 


Cross Reference.—As to duties respect- 
ing hunting and fishing license agents, see 
§ 113-81.8. 


§ 143-247. Transfer of powers, duties, jurisdiction, and responsi- 
bilities. 
Cross Reference.— tribution and sale of hunting, fishing and 
For powers and duties of Wildlife Re- trapping licenses, see § 113-81.4 et seq. 
sources Commission as to agents for dis- 
ARTICLE 29, 
Commission to Study the Care of the Aged and Handicapped. 


§ 143-280. Membership. — The Commission shall consist of one mem- 
ber from the North Carolina State Department of Mental Health, one member 
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from the State Board of Health, one member from the State Board of Public Wel- 
fare, one member from the boards of county commissioners, one county superin- 
tendent of public welfare, one local health director, one clerk of the superior court. 
Cia rev lel lsc: 190/,c. loo/,s. 12.1963, ¢,1166,'s/107} 

Editor’s Note.— Health” has been substituted for “Hospi- 


Pursuant to Session Laws 1963, c. 1166, tals Board of Control.” 
s. 10, “State Department of Mental 


ARTICLE 29A, 
Governor’s Committee on Employment of the Handicapped. 


§ 143-283.1. Short title.—This article may be cited as “The Governor’s 
Committee on Employment of the Handicapped Act.” (1961, c. 981.) 

Editor’s Note.—Former Article 29A en- written by Session Laws 1961, c. 981, ef- 
titled “Commission on Employ the Phys- fective July 1, 1961, to appear as the present 
ically Handicapped” and inserted by Ses- article. 
sion Laws 1953, c. 1224, ss. 1-5 was re- 


§ 143-283.2. Purpose of article; cooperation with President’s 
Committee.—The purpose of this article is to carry on a continuing program 
to promote the employment of the physically, mentally, emotionally, and other- 
wise handicapped citizens of North Carolina by creating State-wide interest in 
the rehabilitation and employment of the handicapped, and by obtaining and 
maintaining cooperation with all public and private groups and individuals in 
this field. The Governor’s Committee shall work in close cooperation with the 
President’s Committee on Employment of the Physically Handicapped to more 
effectively carry out the purpose of this article, and with State and federal agen- 


cies having responsibilities for employment and rehabilitation of the handicapped. 
(196s cost.) 


§ 143-283.3. Celebration of National Employ the Physically Handi- 
capped Week.—The Governor’s Committee shall, by proclamation, designate 
the first full week in October of each year as “National Employ the Physically 
Handicapped Week.” The committee shall promote and encourage the holding 
of appropriate ceremonies throughout the State during said week, the purpose 
of which ceremonies shall be to enlist public support for and interest in the 
employment of the physically handicapped. The Governor shall, in his procla- 
mation designating National Employ the Physically Handicapped Week, invite 
the mayors of all cities, heads of other instrumentalities of government, leaders 
of industry and business, educational and religious groups, labor, veterans, women, 
farm, scientific and professional, and all other organizations and individuals hav- 
ing an interest to participate in said ceremonies. (1961, c. 981.) 


§ 143-283.4. Governor’s Committee; how constituted. — The Gov- 
ernor’s Committee shall consist of members composed of State leaders and rep- 
resentatives of industry, business, agriculture, labor, veterans, women, religious, 
educational, civic, fraternal, welfare, scientific, and medical and other professions, 
and all other interested groups or individuals who are approved by the Governor's 
Executive Committee, hereinafter provided for. (1961, c. 981.) 


§ 143-283.5. Governor’s Executive Committee; how constituted.— 
There is hereby also created the Governor’s Executive Committee on the Em- 
ployment of the Handicapped, consisting of fifteen members to be appointed by 
the Governor, five of whom shall be initially appointed for a term of one year, 
five for two years, and five for three years. Thereafter as their terms expire, 
their successors shall be appointed for terms of three years each. Vacancies 
shall be filled by appointment by the Governor for the unexpired term. In addi- 
tion to the fifteen appointed members, the Governor, the Commissioner of Labor, 
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the Commissioner of Insurance, the Chairman of the Employment Security 
Commission and the Director of Vocational Rehabilitation shall serve ex officio 
as members of the Executive Committee. The Governor shall be honorary chair- 
man of the Executive Committee. (1961, c. 981.) 


§ 143-283.6. Organization of Governor’s Executive Committee; 
meetings; powers.—The Governor’s Executive Committee shall formulate polli- 
cies and goals, not inconsistent with this article, for promoting the employment 
of the handicapped citizens; and its Executive Committee is authorized to ap- 
point such administrative personnel as are necessary to carry out this article, 
who shall be subject to all the provisions of the State Personnel Act. The Ex- 
ecutive Committee of the Governor’s Committee shall elect from its member- 
ship, a chairman, vice chairman, secretary and a treasurer. The officers shall be 
elected for a term of one year, but may succeed themselves. The administrative 
powers and duties of the Governor’s Committee shall be vested in the Governor’s 
Executive Committee. An organizational meeting shall be held within sixty days 
after ten members of the Executive Committee have been appointed and quali- 
fied. The Executive Committee shall meet quarterly in regular sessions but spe- 
cial meetings may be called by six members of the Executive Committee. 

The Governor’s Executive Committee shall call a meeting at least once a year 
inviting the members of the Governor’s Committee to attend in order to prop- 


erly inform them of work during the year and program for the ensuing year. 
C1961) costs) 


§ 143-283.7. Funds, expenses and gifts; reports.—There is hereby 
created in the State treasury a special revolving fund to be known as “Employ- 
ment of the Handicapped Revolving Fund.” The fund shall consist of all monies 
received by the committee, or in behalf of the committee, from the United 
States, any federal or State agency or institution, gifts, contributions, donations 
and requests, but not excluding any other source of revenue for the purpose 
of promoting the employment and rehabilitation of handicapped citizens of North 
Carolina. The Executive Committee may use said revolving fund to pay the 
salaries, and general expenses of the administrative office, personnel, materials, 
supplies, equipment, travel, provide awards, citations, scholarships, but not ex- 
cluding other purposes for the promoting of the employment and rehabilitation 
of handicapped citizens. All expenditures from said fund shall be subject to 
the provisions of the Executive Budget Act. 

Any monies remaining in said revolving fund at the end of any fiscal year 
or biennium shall not revert to the general fund or any other fund but shall con- 
tinue to remain in said revolving fund to be expended for the purposes of this 
article. 

The Governor’s Executive Committee shall accept, hold in trust, and author- 
ize the use of any grant or devise of land, or any donation or bequests of money 
or other personal property made to the Committee or Executive Committee so 
long as the terms of the grant, donation, bequest or will are carried out. The 
Governor’s Executive Committee may invest and reinvest any funds and money, 
lease, or sell any real or personal property, and invest the proceeds for the pur- 
pose of promoting the employment and rehabilitation of the handicapped unless 
prohibited by the terms of the grant, donation, bequest, gift, or will. If, due to 
circumstances, the requests of the person or persons making the grant, donation, 
bequest, gift, or will, cannot be carried out, the Executive Committee shall have 
the authority to use the remainder thereof for the purpose of this article. Said 
funds shall be deposited in the revolving fund to carry out the provisions of this 
article. Such gifts, donations, bequests or grants shall be exempt for tax pur- 
poses. The committee shall report annually to the Governor all moneys and 
properties received and expended by virtue of this section. 

All funds and properties in the hands of the North Carolina Commission on 
Employ the Physically Handicapped on July 1, 1961, shall be transferred to the 
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Governor’s Executive Committee created by this article for use in furtherance 
of the purposes of this article. (1961, c. 981.) 


§ 143-283.8. Governor’s Committee nonpartisan and nonprofit. — 
The Governor’s Committee shall be nonpartisan, nonprofit, and shall not be 
used for the dissemination of partisan principles, nor for the promotion of the 
candidacy of any person seeking public office or preferment. (1961, c. 981.) 


§ 143-283.9. Executive Committee a governmental agency; oaths 
of members; compensation; bonds.—The Executive Committee is hereby 
constituted an agency of the State of North Carolina and the exercise by the 
Executive Committee of the power and duties conferred by this article shall 
be deemed to be an exercise of the governmental functions of the State. Mem- 
bers of the Executive Committee shall execute the oath or oaths of offices pre- 
scribed by the Constitution and statutes of the State of North Carolina, Mem- 
bers of the Executive Committee shall not receive compensation or expenses 
for services rendered. 

Bond premiums for any bonds which may be required shall be paid by the 
Executive Committee from its revolving fund. (1961, c. 981.) 


§ 143-283.10. Allocations from Contingency and Emergency Fund. 
—The Governor, with the approval of the Council of State, is hereby author- 
ized to allocate to the Executive Committee from the State’s Contingency and 
Emergency Fund from time to time such sum as may be deemed wise and ex- 
pedient to be used for the salaries and expenses of employees, including travel, 
supplies, materials, equipment, citations, and all other purposes necessary to carry 
out the provisions of this article. (1901, c. 981; 1963, c..1210.) 

Editor’s Note. — The 1963 amendment year” formerly following the word “ex- 
deleted the words “not exceeding twenty- pedient” near the middle of the section. 
five hundred dollars ($2500.00) per fiscal 


Artic 30. 
John H. Kerr Reservoir Development Commission. 


§ 143-284. Commission created; membership; terms of office; va- 
cancies.—There is hereby created a commission to be known as the “John H. 
Kerr Reservoir Development Commission.” The Commission hereby created shall 
consist of 12 members to be appointed by the Governor. One member of said Com- 
mission shall be a resident of Vance County; one member shall be a resident of 
Granville County and one member shall be a resident of Warren County and four 
members shall be appointed as members at large, one member shall be appointed 
from the membership of the Wildlife Resources Commission, one member shall 
be appointed from the membership of the Board of Conservation and Develop- 
ment, and one member shall be appointed from the membership of the North 
Carolina Recreation Commission. The members appointed from the Board of Con- 
servation and Development, and the Wildlife Resources Commission and the 
North Carolina Recreation Commission shall serve as ex officio members of the 
Commission created by this article, and shall serve on this Commission in such 
capacity only during the tenure of their terms as members of the Board of Con- 
servation and Development and the Wildlife Resources Commission and the 
North Carolina Recreation Commission respectively. Of the other seven members 
to be appointed to this Commission two shall serve for two years, two shall serve 
for four years, and three shall serve for six years and as the terms of these com- 
missioners expire, the Governor shall thereafter appoint members of the Com- 
mission to serve for terms of six years. The Governor shall accept resignations of 
members of the Commission and shall appoint members to serve the unexpired 
terms of those caused by resignation, death or otherwise. Members of the Com- 
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mission created by this article shall be appointed by the Governor on or before 
the first day of July, 1951. 


Upon the expiration of the terms of the present incumbents, in lieu of the one 
member now serving from each of the counties of Granville, Vance and Warren, 
and the four members now serving at large, the Governor shall appoint two mem- 
bers of the Commission who shall be residents of Granville County, two members 
who shall be residents of Vance County, two members who shall be residents of 
Warren County, and three members at large. ‘Two members shall be appointed 
by the Governor in accordance with the above provisions on July 1, 1961, for 
terms of six years each. It is provided, however, that nothing in this paragraph 
shall affect the terms of the present incumbents. (1951, c. 444, s. 1; 1953, c. 1312, 
Sie LOG Ly hee 65039) 


Editor’s Note.— formerly following the word “appointed” 
The 1961 amendment substituted 12 for in line six, and added the second para- 
10 in line three, deleted the words “from graph. 
the eastern section of North Carolina” 


§ 143-286. Powers and duties generally; employees as special peace 
officers.—The Commission shall endeavor to promote the development of the 
John H. Kerr area situated in northeastern North Carolina, and it shall be the 
duty of the Commission to study the development of this area and to initiate 
and carry out policies that will promote the development of this area to the 
fullest extent possible for the benefit and enjoyment of the citizens of North Caro- 
lina and of the nation. It shall confer with the various department, agencies, com- 
missions and officials of the federal government and the governments of the ad- 
joining states in connection with the development of this John H. Kerr area. It shall 
also advise and confer with any other State officials or agencies or departments in 
the State of North Carolina that may be directly or indirectly concerned in the de- 
velopment of the resources of this area, but it shall not in any manner take over or 
supplant any agencies in their work in this area except so far as is expressly pro- 
vided for in this article. It shall also advise and confer with various interested in- 
dividuals, organizations or agencies that are interested in developing this area 
and shall use its facilities and efforts in formulating, developing and carrying out 
overall programs for the development of the area as a whole. It shall have full 
power and authority to confer with any similar commission created or acting in 
that part of the area lying in the state of Virginia for the purpose of working 
out uniform practices and plans affecting the entire area in both states. 


Upon application by the John H. Kerr Reservoir Development Commission, 
the Governor is hereby authorized and empowered to commission as special of- 
ficers such of the employees of the John H. Kerr Reservoir Development Com- 
mission as the Commission may designate for the purpose of enforcing the laws, 
rules and regulations enacted or adopted for the protection, preservation and 
government of parks, lakes, reservations and other lands or waters under the 
control or supervision of the John H. Kerr Reservoir Development Commission. 
Such employees shall receive no additional compensation for performing the du- 
ties of special peace officers. Employees so commissioned special peace officers as 
herein provided shall have the same powers of arrest, give bond, and be required 
to take an oath as provided for special police officers under G. S. 113-28.2, 113- 
28.3 and 113-28.4. (1951, c. 444, s. 3; 1953, c. 1312, s. 3; 1961, c. 214; 1963, c. 
G12 sly) 


Editor’s Note.— out” for the words “recommend to the De- 
The 1961 amendment added the second partment of Conservation and Develop- 
paragraph. ment and the Wildlife Resources Com- 


The 1963 amendment substituted in the mission and the North Carolina Recrea- 
first sentence the words “initiate and carry tion Commission.” 


320 








ome ye 


§ 143-286.1 1963 CuMULATIVE SUPPLEMENT § 143-291 

§ 143-286.1. Nutbush Conservation Area.—The Board of Conservation 
and Development is hereby authorized to enter into lease agreements with the 
proper agencies of the federal government covering the marginal land area of the 
John H. Kerr Reservoir or so much thereof as may be necessary or desirable in 
order to develop said area for park purposes and to carry on a program of con- 
servation, forestry development and wildlife protection. The area so obtained 
shall be known as the Nutbush Conservation Area. The John H. Kerr Reser- 
voir Development Commission is hereby authorized to control and develop the 
area so leased and to enter into sublease agreements on terms as may be au- 
thorized in the original lease agreement. All proceeds obtained from any sub- 
lease agreement shall be used exclusively for the further development of the Nut- 


bush Conservation Area. (1953, c. 1312, s. 4; 1963, c. 612, s. 2.) 


Editor’s Note. — The 1963 amendment 
rewrote the third sentence. 


§ 143-290. Requests for funds.—The John H. Kerr Reservoir Develop- 
ment Commission is authorized and empowered to include in its budget request 
for funds to aid and support the work of the Commission. (1951, c. 444, s. As 


1963i%er 612,°5.° 32) 
Editor’s Note. — The 1963 amendment 
rewrote this section. 


§ 143-290.1. Responsibility and duties of Department of Conser- 
vation and Development.—The Department of Conservation and Develop- 


ment shall continue to have the responsibility of, and perform the routine duties 
with respect to, preparation of materials relating to the payroll of the Commis- 
sion, issuing checks and other bookkeeping or keeping of records in the same man- 
ner and to the same extent as before the enactment of the 1963 amendments to this 


article. (1963, c. 612, s. 4.) 


ARTICLE 31. 


Tort Claims against State Departments and Agenctes. 


§ 143-291. Industrial Commission constituted a court to hear and 


determine claims; damages. 

Editor’s Note.— 

For note on the right of subrogation 
under the provisions of this article, see 32 
N. C. Law Rev. 242. For note on the dis- 
tinction between intentional and negligent 
conduct under this article, see 35 New Ga 
Law Rev. 564. For a note on the distinc- 
tion between nonfeasance and misfeasance 
under this article, see 36 N. C. Law Rev. 
359. For note on judicial abrogation of 
the doctrine of municipal immunity to tort 
liability, see 41 N. C. Law Rev. 290. 

Intention of Article Is to Enlarge Rights 
and Remedies.—The obvious intention of 
the General Assembly in enacting the Tort 
Claims Act was to enlarge the rights and 
remedies of a person injured by the action- 
able negligence of an employee of a State 
agency while acting in the course of his 
employment. Wirth v. Bracey, 258 N. C. 
505, 128 S. E. (2d) 810 (1963). 

But It Authorizes Claims against State 
Agencies Only.—The only claim authorized 
by the Tort Claims Act is a claim against 


the State agency. Wirth v. Bracey, 258 N. 
C. 505, 128 S. E. (2d) 810 (1963). 

Strict Construction.— 

For comment on the construction of 
this article, see 33 N. C. Law Rev. 613. 

Application of Article to Local Units. 
—The Tort Claims Act, applicable to the 
Stete Board of Education and to the 
State departments and agencies, except as 
amended by § 143-300.1, does not include 
local units such as county and city boards 
of education. Turner vy. Gastonia City 
Board of Education, 250 N. C. 456, 109 
SEB, (2d) 211 -(1960): 

This article has no application with re- 
spect to acts of employees of city or county 
administrative units. McBride v. North 
Carolina State Board of Education, 257 N. 
C. 152, 125 S. E. (2d) 393 (1962). 

A county board of education, unless it 
has duly waived immunity from tort liabil- 
ity, as authorized in § 115-53, is not liable in 
a tort action or proceeding involving a tort 
except such liability as may be established 
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under the Tort Claims Act. Huff v. North- 
ampton County Board of Education, 259 
N:.C,75,.120°5., &.(2d 426, (1963): 

Recovery Must Be Based on Actionable 
Negligence of Employee.—Recovery, if 
any, under the Tort Claims Act, must be 
based upon the actionable negligence of an 
employee of such agency while acting 
within the scope of his employment. Wirth 
v.. Bratey,: 258. .N: .C. 505,128 S._E. .(2d) 
810 (1963). 


Meaning of Employee.— 

A person employed by a city board of 
education to do maintenance work in the 
city school grounds is not an employee of 
the State, and demurrer of the State Board 
of Education is properly sustained in pro- 
ceedings against it under this section to 
recover for the negligence of such em- 
ployee in the discharge of his duties. 
Turner vy. Gastonia City Board of Educa- 
tion, 250 N. C. 456, 109 S. E. (2d) 211 
(1959). 

Personal Liability of Employee.—Prior 
to the enactment of the Tort Claims Act 
the Highway Commission, as an agency or 
instrumentality of the State, enjoyed im- 
munity to liability for injury or loss caused 
by the negligence of its employees. Even 
so, then as now, an employee of such 
agency was personally liable for his own 
actionable negligence. Wirth v. Bracey, 258 
N. C. 505, 128 S. E. (2d) 810 (1963). 

There is no inconsistency in respect of 
plaintiff's claims against the Highway 
Commission and actions against an em- 
ployee since both are grounded on the ac- 
tionable negligence of the employee and 
are cumulative and consistent. Wirth v. 
Bracey, 258 N. C. 505, 128 S. E. (2d) 810 
(1963). 

Recovery, if any, against the alleged neg- 
ligent employee must be by common-law 
action. Wirth vy. Bracey, 258 N. C. 505, 
128 S. E. (2d) 810 (1963). 

Claim Not “Another Action Pending” 
within Meaning of § 1-127.—A claim filed 
by plaintiffs with the Industrial Commis- 
sion against the North Carolina Highway 
Commission to recover for injuries and 
damages sustained in a collision and filed 
prior to an action for negligence against 
a member of the Highway Patrol did not 
constitute another action pending between 
the same parties within the meaning of § 
1-127 (3). Wirth v. Bracey, 258 N. C. 505, 
128 S. E. (2d) 810 (1963). 

An action to recover for the wrongful 
death of a prisoner assigned to work un- 
der the supervision of the State Highway 
and Public Works Commission could be 
maintained under the State Tort Claims 
Act, the sole remedy not being under the 
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Workmen’s Compensation Act prior to 
the 1957 amendment to § 97-13 (c). Law- 
son v. North Carolina State Highway & 
Public Works Comm’n, 248 N. C. 276, 103 
S. E. (2d) 366 (1958). See § 97-13 and 
note thereto. 

The second 1957 amendment to § 97-13 
(c) does not bar a prisoner from main- 
taining an action under this section, for 
if the legislature intended to withdraw al- 
together e prisoner’s right to pursue a 
tort claim, the logical procedure would be 
by amendment to the Tort Claims Act. 
Ivey v. North Carolina Prison Depart- 
ment, 252 N.  . 615, 114 S. E. (2d) 812 
(1960). 

Recovery May Be Had Only for Neg- 
ligent Acts.—No recovery can be had for 
the intentional shooting of plaintiff’s dece- 
dent by a state highway patrolman, since 
the Tort Claims Act does not permit re- 
covery for wrongful and intentional in- 
juries, but limits recovery to negligent 
acts. Jenkins v. North Carolina Dept. of 
Mctor Vehicles, 244 N. C. 560, 94 S. E. 
(2d) 577 (1956). 

But Such Acts Need Not Be Sole Proxi- 
mate Cause of Injury.—It was not the in- 
tent of the legislature to limit liability 
under the Tort Claims Act to situations 
where the negligence of an employee was 
the sole proximate cause of the injury or 
damages inflicted. Branch Banking & 
Trust Co. v. Wilson County Board of 
Education, 251 N. C. 603, 111 S. E. (2d) 
844 (1960). 

Since State Agency Regarded as Pri- 
vate Person.—The legal limitation on the 
right to allow a claim under the provi- 
sions of this section is limited to the same 
category with respect to tort claims 
against the agency covered as if such 
agency were a private person and such 
private person would be liable under the 
laws of North Carolina. Branch Banking 
& Trust Co. v. Wilson County Board of 
Education, 251 N. C. 603, 111 S. E. (2d) 
844 (1960). 

Claimant Must Be Free of Contributory 
Negligence—The Tort Claims Act does 
not authorize recovery unless the claim- 
ant is free from contributory negligence. 
Huff v. Northampton County Board of 
Education, 259 N. C. 75, 130 S. E. (2d) 
26 (1963). 

Applied in Gordon v. North Carolina 
State Highway & Public Works Comm., 
250 N. C. 645, 109 S. E. (2d) 376 (1959): 
Gay v. Wake County Board of Education, 
254 N. C. 622, 119 S. E. (2d) 460 (1961). 

Cited in General Ins. Co. of America v. 
Faulkner, 259 N. C. 317, 130 S. E. (2d) 
645 (1963). 
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§ 143-293. Appeals to superior and Supreme Courts. 


Necessity for Exceptions and Taking of 
Appeal.—Where the record failed to show 
any exception to the findings, conclusions 
and order of the Industrial Commission 
dismissing plaintiff's claim or an appeal 
taken as permitted by this section, the su- 
perior court was without jurisdiction to 
hear plaintiff's claim. McBride v. North 
Carolina State Board of Education, 257 N. 
C. 152, 125 S. E. (2d) 393 (1962). 

Finding of Commission Conclusive, 
etc.— 

If there is any competent evidence to 
support findings of fact by the Industrial 
Commission, such findings are conclusive, 
and on appeal are not subject to review by 
the superior court or the Supreme Court 


even though there is evidence that would 
support a finding to the contrary. English 
Mica Co. v. Avery County Board of Ed- 
ucation, 246 N. C. 714, 100 S. E. (2d) 72 
(1957); Gordon y. North Carolina State 
Highway & Public Works Comm., 250 
N. C. 645, 109 S. E. (2d) 376 (1959); Jor- 
dan v. State Highway Comm., 256 N. C. 
456,124 S. E. (2d) 140 (1962). 

Applied in Gay v. Wake County Board 
ot Education, 254 N. C. 622, 119 S. E. (2d) 
460 (1961). 

Quoted in Tucker v. State Highway & 
Public Works Comm’n, 247 N. C. 171, 100 
Si ES (2dyr'5147 Gi957)2 "Adams" ve State 
Board of Education, 248 N. C. 506, 103 
S. E. (2d) 854 (1958). 


§ 143-297. Affidavit of claimant; docketing; venue; notice of hear- 
ing; answer, demurrer or other pleading to affidavit.—In all claims listed 
in § 13 of chapter 1059 of the Session Laws of 1951, and all claims which may 
hereafter be filed against the various departments, institutions, and agencies of 
the State, the claimant or the person in whose behalf the claim is made shall 
file with the Industrial Commission an affidavit in duplicate, setting forth the 
following information: 


(1) The name of the claimant ; 

(2) The name of the department, institution or agency of the State against 
which the claim is asserted, and the name of the State employee upon 
whose alleged negligence the claim is based ; 

(3) The amount of damages sought to be recovered ; 

(4) The time and place where the injury occurred ; 

(5) A brief statement of the facts and circumstances surrounding the injury 
and giving rise to the claim. 


Upon receipt of such affidavit in duplicate, the Industrial Commission shall 
enter the case upon its hearing docket and shall hear and determine the matter 
in the county where the injury occurred unless the parties agree that the case 
may be heard in some other county. All parties shall be given reasonable notice 
of the date when and the place where the claim will be heard. 

Immediately upon docketing the case, the Industrial Commission shall forward 
one copy of plaintiff’s affidavit to the office of the Attorney General of North 
Carolina if the claim is asserted against any department, institution, or agency 
of the State other than the State Highway Commission. If the claim is asserted 
against the State Highway Commission, one copy of said affidavit shall be tor- 
warded to the chief counsel for that department. mn 

The department, institution or agency of the State against whom the claim is 
asserted shall file answer, demurrer or other pleading to the affidavit within 
thirty (30) days after receipt of copy of same setting forth any defense it pro- 
poses to make in the hearing or trial, and no defense may be asserted in the 
hearing or trial unless it is alleged in such answer, except such defenses as are 
not required by the Code of Civil Procedure or other laws to be alleged. (1951, 
¢, 1059, s. 9; 1963, c. 1063.) 

Editor’s Note.— 

The 1963 amendment added the last par- 
agraph. 

How Jurisd.-tion Invoked.—It is only 
necessary in order to invoke the jurisdic- 


tion of the Industrial Commission for the 
claimant, or person in whose behalf the 
claim is made, to file with the Industrial 
Commission an affidavit in duplicate setting 
forth the material facts, as required by this 
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section. Branch Banking & Trust Co. v. 
Wilson County Board of Education, 251 N. 
C. 603, 111 S. E. (2d) 844 (1960). 

This section does not require the use of 
legal, technical or formal language. Branch 
Banking & Trust Co. v. Wilson County 
Board of ‘ucation, 251 N. C. 603, 111 
S. E. (2d) 844 (1960). 

Nor formal pleadings.—Branch Banking 
& Trust Co. v. Wilson County Board of 
Education, 251 N. C. 603, 111 S. E. (2d) 
844 (1960). 

But Claim Must State Sufficient Facts.— 
Adherence to formal rules of pleading is 
net required under this section but the 
claim should state facts sufficient to identify 
the agent or employee and a brief state- 
ment of the negligent act that caused the 
injury. Turner v. Gastonia City Board of 
Education, 250 N. C. 456, 109 S. E. (2d) 
211 (1959); Branch Banking & Trust Co. v. 
Wilson County Board of Education, 251 N. 
C. 603, 111 S. E. (2d) 2844 (1960). 

And Defective Claim May Be Challenged 
by Demurrer.- -if a claim, upon its face, 
shows that the State department or agency 
sought to be charged is not liable, the Com- 
mission may end the proceeding, and a 
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proper way to take advantage of the defect 
is by demurrer. Turner v. Gastonia City 
Board of Edtication, 250 N. C. 456, 109 S. 
E. (2d) 211 (1959). 

The purpose of this section in requiring 
the negligent employee to be named is to 
enable the department of the State against 
which the claim is made to investigate, 
not all of its employees, but the particu- 
lar ones actually involved. Tucker v. 
North Carolina State Highway & Public 
Works Comm’n, 247 N. C. 171, 100 S. E. 
(2d) 514 (1957). 

Stipulation Obviates Error in Naming 
Employee in Affidavit and Claim.— Where. 
prior to the hearing, the parties stipulate 
the name and position of the State em- 
ployee charged with negligence, such stip- 
ulation meets the requirements of this sec- 
tion that the negligent employee be named 
and obviates error in naming the employee 
in the affidavit and claim, and the allow- 
ance of an amendment to this effect on ap- 
peal to the superior court is immaterial. 
Tucker v. North Carolina State Highway 
& Public Works Comm’n, 247 N. C. 171, 
100 S. E. (2d) 514 (1957). 


§ 143-299.1. Contributory negligence a matter of defense; burden 


of proof. 


Cited in Tucker v. State Highway & 
Public Works Comm’n, 247 N. C. 171, 100 
S. E. (2d) 514 (1957). 


§ 143-300.1. Claims against county and city boards of education 


for accidents involving school buses or school transportation service 
vehicles.—(a) The North Carolina Industrial Commission shall have juris- 
diction to hear and determine tort claims against any county board of education 
or any city board of education, which claims arise as a result of any alleged 
negligent act or omission of the driver of a public school bus or school trans- 
portation service vehicle when the salary of such driver is paid from the State 
Nine Months School Fund who is an employee of the county or city adminis: 
trative unit of which such board is the governing board, and which driver was 
at the time of such alleged negligent act or omission operating a public school 
bus or school transportation service vehicle in the course of his employment 
by such administrative unit or such board. The liability of such county or city 
board of education, the defenses which may be asserted against such claim by 
such board, the amount of damages which may be awarded to the claimant, 
and the procedure for filing, hearing and determining such claim, the right of 
appeal from such determination, the effect of such appeal, and the procedure for 
taking, hearing and determining such appeal shall be the same in all respects as 
is provided in this article with respect to tort claims against the State Board of 
Education except as hereinafter provided. Any claim filed against any county 
or city board of education pursuant to this section shall state the name and ad- 
dress of such board, the name of the employee upon whose alleged negligent 
act or omission the claim is based, and all other information required by § 143- 
297 in the case of a claim against the State Board of Education. Immediately 
upon the docketing of a claim, the Industrial Commission shall forward one copy 
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of the plaintiff's affidavit to the superintendent of the schools of the county or 
city administrative unit against the governing board of which such claim is made. 
It shall thereupon be the duty of such superintendent to deliver such affidavit 
promptly to the attorney for such county or city board of education. All notices 
with respect to tort claims against any such county or city board of education 
shall be given to the superintendent of schools of the county or city administra- 
tive unit of which such board is the governing board. 

(b) The Attorney General shall not be charged with any duty with reference 
to tort claims against such county or city board of education, but it shall be the 
duty of the attorney of such board to perform for such board with reference to 
such claims all duties which the Attorney General is required by this article to 
perform in respect to tort claims against the State Board of Education. 

(c) In the event that the Industrial Commission shall make any award of dam- 
ages against any county or city board of education pursuant to this section, 
such county or city board shall draw a requisition upon the State Board of Edu- 
cation for the amount required to pay such award. The State Board of Edu- 
cation shall honor such requisition to the extent that it shall then have in its 
hands, or subject to its control, available funds which have been or shall there- 
after be appropriated by the General Assembly for the support of the nine months 
school term. It shall be the duty of the county or city board of education to ap- 
ply all funds received by it from the State Board of Education pursuant to such 
requisition to the payment of such award. Neither the county or city board of 
education, the county or city administrative unit, nor the tax levying authorities 
for the county or city administrative unit shall be liable for the payment of any 
award made pursuant to the provisions of this section in excess of the amount 
paid upon such requisition by the State Board of Education: Provided, that 
in all claims made hereunder in which the award made by the North Carolina 
Industrial Commission is in excess of one thousand dollars ($1,000.00) the State 
Board of Education shall not honor or pay any requisition drawn upon it for 
such award unless the county or city board of education involved shall have 
contested and defended against such claim in good faith and with the services of 
its attorney, and if said county or city board of education does not so contest 
and defend them the county or city board of education against which the claim 
was filed shall pay the award: Provided, further, that nothing herein shall pro- 
hibit the attorney for any such board of education, after due investigation, from 
negotiating for and entering into a settlement of such claim if such settlement 
is approved by the board of education concerned and the North Carolina Industrial 
Commission. 

(d) Neither the State Board of Education nor any other department, institu- 
tion or agency of the State shall be liable for the payment of any tort claim aris- 
ing out of the operation of any public school bus or for school transportation 
service vehicle, or for the payment of any award made pursuant to the provi- 
sions of this article on account of any such claim. (1955, cil Zeon 1102, 
ssA l=.) 


Editor’s Note—The 1961 amendment And Not on Act or Omission of Princi- 


inserted the references to “school trans- 
portation service vehicle” in subsections 
(a) and (d). It also added the provisos at 
the end of subsection (c). 

If an award is made it must be based 
on the negligent act or omission of the 
driver of a public school bus who was em- 
ployed at the time by the county or city 
administrative unit of which such board 
was the governing body. Huff v. North- 
ampton County Board of Education, 259 
N. C. 75, 130 S. E. (2d) 26 (1963). 


pal or Board of Education. — An award 
against a county board of education under 
the provisions of the Tort Claims Act may 
not be predicated on the negligent act or 
omission of a school principal or the county 
board of education. Huff v. Northampton 
Couaty Board of Education, 259 N. Cy 15; 
130 S. E. (2d) 26 (1963). 

State Board of Education Relieved of 
Responsibility as to School Buses.—The 
General Assembly relieved the State Board 
of Education from all responsibility in con- 
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nection with the operation and control of 
school buses in this State by the enact- 
ment of § 115-180 et seq., which author- 
izes county and city boards of education 
to operate buses for the transportation of 
pupils enrolled in the public schools of 
such county or city administrative units. 
Huff v. Northampton County Board of Ed- 
ucation, 259 N. C. 75, 130 S. E. (2d) 26 
(1963). 

Applied in English Mica Co. v. Avery 
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County Board of Education, 246 N. C. 
#14,/100)S2) E23) 72° (1957); 

Quoted in Branch Banking & Trust Co. 
v. Wilson County Board of Education, 251 
N. C. 603, 111 S. E. (2d) 844 (1960). 

Stated in Turner v. Gastonia City Board 
of Education, 250 N. C. 456, 109 S. E. (2d) 
211 (1959). 

Cited in McBride v. North Carolina 
State Board of Education, 257 N. C. 152, 
125 S. E. (2d) 393 (1962). 


ARTICLE 33: 


Judicial Review of Decisions of Certain Administrative Agencies. 


§ 143-306. Definitions. 


Cross Reference. — See note to § 105- 
241.2. 

Editor’s Note. — 

For note on determination of validity of 
rules and regulations before their applica- 
tion in specific cases, see 36 N. C. Law 
Rev. 473. 

The Tax Review Board is an “adminis- 
trative agency” within the purview of this 
section. It is an agency of the executive 


branch of the State government, has no 
authority or duties with respect to the 
granting or revocation of licenses, and its 
decisions are not subject to review under 
any statute or statutes other than this 
article. In re Halifax Paper Co., Inc., 259 
N. C. 589, 131 S. E. (2d) 441 (1963). 

Cited in State v. Warren, 252 N. C. 690, 
114 S. E. (2d) 660 (1960). 


§ 143-307. Right to judicial review. 


Statute Providing for Review “by Pro- 
ceedings in Nature of Certiorari.”’—While 
§ 160-178 provides expressly for a review 
“by proceedings in the nature of certiorari,” 
this is an “adequate procedure for judicial 
review” within the meaning of this section 
only if the scope of review is equal to 
that under this chapter. Jarrell v. Board 
of Adjustment for High Point, 258 N. C. 
476, 128 S. E. (2d) 879 (1963). 

Section Inapplicable to Order Revoking 
Real Estate Broker’s or Salesman’s Li- 
cense.—Section 93A-6, regulating real 
estate brokers and salesmen, provides ade- 
quate procedure for judicial review of an 
order of the Real Estate Licensing Board 
revoking a license, and this section does 
not apply. In re Dillingham, 257 N. C. 
684, 127 S. E. (2d) 584 (1962). 

Necessity for Exhaustion of Administra- 
tive Remedies.—Only those who have ex- 
hausted their administrative remedies can 
seek the benefit of this section. Sinodis v. 
State Board of Alcoholic Control, 258 N. 
C. 282, 128 S. E. (2d) 587 (1962). 

Meaning of “Person Aggrieved.”—The 
expression “person aggrieved” has no tech- 
nical meaning. What it means depends on 
the circumstances involved. It has been 
variously defined: “Adversely or injur- 
iously affected; damnified, having a griey- 
ance, having suffered a loss or injury, or 
injured; also having cause for complaint. 


More specifically the word (s) may be em- 
ployed meaning adversely affected in re- 
spect of legal rights, or suffering from an 
infringement or denial of legal rights.” In 
re Halifax Paper Co., Inc., 259 N. C. 589, 
131 S. E. (2d) 441 (1963). 

When Appeals by Public Officials and 
Governmental Units Allowed.— Where stat- 
utes exist permitting appeals by persons 
aggrieved, appeals by public officials and 
governmental units are usually allowed in 
cases involving questions of law relating to 
taxation and public funds. In re Halifax 
Paper) Cole Ine,,) 259 N. (C2589, 1k1aes: 
E. (2d) 441 (1963). 

One may be aggrieved when he is affected 
only in a representative capacity. In re 
Halifax Paper Co., Inc., 259 N. C. 589, 
131 S. E. (2d) 441 (1963). 

Administrative Agency as Person Ag- 
grieved.—An administrative agency cannot 
be a person aggrieved by its own order, 
but it may be an aggrieved party to secure 
judicial review of a decision of an adminis- 
trative reviewing agency. In re Halifax 
Paper Co., Inc.,:259,N. C. 589,.131.Ss-F. 
(2d) 441 (1963). 

Appeal by Commissioner of Revenue 
from Decision of Tax Review Board.—The 
Tax Review Board is an administrative 
agency of the State within the purview of 
§ 143-306, and the Commissioner of Revenue 
is entitled to appeal under this section from 
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a decision of the Board reversing in part 
an assessment of taxes made by the Com- 
missioner. Section 105-241.3 does not im- 
pliedly amend this section so as to pre- 
clude the right of the Commissioner to ap- 
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peal, but the two statutes must be con- 
strued together and effect given the pro- 
visions of both. In re Halifax Paper Co., 
Inc., 259 N. C2589, 71515. B (sd aA 
(1963). 


§ 143-309. Manner of seeking review; time for filing petition; 


waiver. 


Applied in Thomas vy. State Board of 


Alcoholic Control, 258 N. C. 513, 128 S. E. 
(2d) 884 (1963). 


§ 143-310. Contents of petition; copies served on all parties. 


Applied in Thomas v. State Board of 


Alcoholic Control, 258 N. C. 513, 128 S. E. 
(2d) 884 (1963). 


§ 143-312. Stay of board order. 


Applied in Thomas v. State Board of 
Alcoholic Control, 258 N. C. 513, 128 S. E. 
(2d) 884 (1963). 


§ 143-314. Review by court without jury on the record. 


Review of Order of Real Estate Board.— 
Under § 93A-6, review of an order of the 
Real Estate Licensing Board suspending or 
revoking a license is de novo in the supe- 
rior court in all cases, and this article does 


not apply regardless of whether the board 
has made a record of its proceedings. In 
re Dillingham, 257 N. C. 684, 127 S. E. 
(2d) 584 (1962). 


§ 143-315. Scope of review; power of court in disposing of case. 


Findings Based on Unsworn Statements. 
—Absent stipulations or waiver, a zoning 
board of adjustment may not base critical 
findings of fact as to the existence or non- 
existence of a nonconforming use on un- 
sworn statements. Jarrell v. Board of Ad- 
justment for High Point, 258 N. C. 476. 
128 S. E. (2d) 879 (1963). 

Review of Order of Real Estate Board. 
—See note to § 143-314. 

Review of Order of State Board of As- 
sessment.—Upon review of an order of the 
State Board of Assessment, the superior 


court is without authority to make findings 
at variance with the findings of the Board 
when the findings of the Board are sup- 
ported by material and substantial evidence. 
In re Property of Pine Raleigh Corp., 258 
N. C. 398, 128 S. E. (2d) 855 (1963). 

Evidence held incompetent to sustain a 
finding of the State Board of Alcoholic 
Control that a licensee sold beer to a minor 
or failed to give his licensed premises 
proper supervision. Thomas v. State Board 
of Alcoholic Control, 258 N. C. 513, 128 
S. E. (2d) 884 (1963). 


ARTICLE 34. 


Board of Water Commissioners; Water Conservation and Education; 
Emergency Allocations. 


§§ 143-317 to 143-328: Repealed by Session Laws 1959, c. 779, s. 2. 


ArTICLE 36. 


Department of Administration. 


§ 143-336. Definitions.—As used in this article: 


“Agency” includes every agency, institution, board, commission, bureau, coun- 
cil, department, division, officer, and employee of the State, but does not include 


counties, municipal corporations, political subdivisions, 


county and city boards 


of education, and other local public bodies. ae 
“Department” means the Department of Administration, unless the context 


otherwise requires. 
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“Director” means the Director of Administration, unless the context other- 
wise requires. 

“Division” means a division of the Department of Administration, unless the 
context otherwise requires. 

“State buildings” mean all State buildings, utilities, and other property devel- 
opments except the State Legislative Building, railroads, highway structures, and 
bridge structures. 

But under no circumstances shall this article or any part thereof apply to the 
judicial or to the legislative branches of the State. (1957, c. 269, s. 1341965, 
Cal asi00.) 

Editor’s Note.—The 1963 amendment in- 
serted “except the State Legislative Build- 
ing” in the definition of “State buildings.” 


§ 143-341. Powers and duties of Department. 
(4) Real property control: 

a. To prepare and keep current a complete and accurate inventory 
of all land owned or leased by the State or by any State 
agency. This inventory shall show the location, acreage, metes 
and bounds description, source of title, condition, current 
value, and current use of all land (including swamp lands 
or marsh lands) owned by the State or by any State agency, 
and the agency to which each tract is currently allocated. 
Surveys shall be made where necessary to obtain information 
for the purposes of this inventory. Accurate plats or maps 
of all such land shall be prepared, or copies obtained where 
such maps or plats are available. 

b. To prepare and keep current a complete and accurate inventory 
of all buildings owned or leased (in whole or in part) by the 
State or by any State agency. This inventory shall show the 
location, amount of floor space, condition, floor plans, and cur- 
rent value of every building owned or leased by the State or 
by any State agency, and the agency to which each building, 
or space therein, is currently allocated. Floor plans of every 
such building shall be prepared or copies obtained where such 
floor plans are available, where needed for use in the alloca- 
tion of space therein. 

ce. To obtain and deposit with the Secretary of State the originals 
of all deeds and other conveyances of real property to the State 
or to any State agency, copies of all leases wherein the State 
or any State agency is lessor or lessee, and certified copies 
of wills, judgments, and other instruments whereby the State 
or any State agency has acquired title to real property. Where 
an original of a deed, lease, or other instrument cannot be 
found, but has been recorded in the registry of office of the 
clerk of superior court of any county, a certified copy of such 
deed, conveyance, or instrument shall be obtained and de- 
posited with the Secretary of State. 

d. To acquire, whether by purchase, exercise of the power of 
eminent domain, lease, or rental, all land, buildings, and space 
in buildings for all State agencies, subject to the approval of 
the Governor and Council of State in each instance. The Gov- 
ernor, acting with the approval of the Council of State, may 
adopt rules and regulations (i) exempting from any or all 
of the requirements of this paragraph such classes of lease, 
rental, easement, and right-of-way transactions as he deems 


328 


§ 143-341 


1963 CUMULATIVE SUPPLEMENT § 143-341 


advisable; and (ii) authorizing any State agency to enter into 
and/or approve the classes of transactions thus exempted 
from the requirements of this paragraph; and (iii) delegat- 
ing to any other State agency the authority to approve the 
severance of buildings and standing timber from State lands; 
upon such approval of severance, the buildings and timber so 
affected shall be treated, for the purposes of this chapter, as 
personal property. Any contract entered into or any proceed- 
ing instituted contrary to the provisions of this paragraph is 
voidable in the discretion of the Governor and Council of 
State. 


e. To make all sales of real property (including marsh lands or 


swamp lands) owned by the State or by any State agency, 
with the approval of the Governor and Council of State in 
each instance. All conveyances in fee by the State shall be 
executed in accordance with the provisions of G. S. 146-74 
through 146-78. Any conveyance of land made or contract to 
convey land entered into without the approval of the Gover- 
nor and Council of State is voidable in the discretion of the 
Governor and Council of State. The proceeds of all sales of 
swamp lands or marsh lands shall be dealt with in the manner 
required by the Constitution and statutes. 


f. With the approval of the Governor and Council of State, to 


make all leases and rentals of land or buildings owned by the 
State or by any State agency, and to sublease land or build- 
ings leased by the State or by any State agency from another 
owner, where such land or building owned or leased by the 
State or by any State agency is not needed for current use. 
The Governor, acting with the approval of the Council of 
State, may adopt rules and regulations (i) exempting from 
any or all of the requirements of this paragraph such classes 
of lease or rental transactions as he deems advisable; and (11) 
authorizing any State agency to enter into and/or approve 
the classes of transactions thus exempted from the require- 
ments of this paragraph; and (iii) delegating to any other 
State agency the authority to approve the severance of build- 
ings and standing timber from State lands; upon such ap- 
proval of severance, the buildings and timber so affected shall 
be treated, for the purposes of this chapter, as personal prop- 
erty. Any lease or rental agreement entered into contrary to 
the provisions of this paragraph is voidable in the discretion 
of the Governor and Council of State. 


g. To allocate and reallocate land, buildings, and space in build- 


ings to the several State agencies, in accordance with rules 
adopted by the Governor with the approval of the Council of 
State. Provided, that the authority granted in this paragraph 
shall not apply to the State Legislative Building and grounds. 


h. To require any State agency to make reports regarding the land 


and buildings owned by it or allocated to it at such times and 
in such form as the Department may deem necessary. 


i. To determine whether all deeds, judgments, and other instru- 


ments whereby title to real estate has been or may be acquired 
by the State or by any State agency have been properly re- 
corded in the county wherein the real property is situated, 
and to make or cause to be made proper recordation of such 
instruments. The Department may have previously recorded 
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instruments which conveyed title to or from the State or any 
State agency or officer re-indexed, where necessary, to show 
the State of North Carolina as grantor or grantee, as the case 
may be, and the cost of such re-indexing shall be paid from 
the State Land Fund. 

j. To call upon the Attorney General for advice and assistance 
in the performance of any of the foregoing duties. 

k. None of the provisions of this subdivision apply to highway or 
railroad rights-of-way or other interests or estates in land 
held for the same or similar purposes, or to the acquisition or 
disposition of such rights-of-way, interests, or estates in land. 

1. To manage and control the vacant and unappropriated lands, 
swamp lands, lands acquired by the State by virtue of being 
sold for taxes, and submerged lands of the State, pursuant to 
chapter 146 of the General Statutes. 

(1959, Fc. .683.08$92=4 91063 mic.n lens. 25) 


Editor’s Note. — The 1959 amendment The 1963 amendment added the last sen- 
changed subdivision (4) by rewriting para- tence in paragraph g of subdivision (4). 
graphs d through f, inserting the last sen- As only subdivision (4) was affected by 
tence of paragraph i, and adding para- the amendments the rest of the section is 
graph 1, not set out. 

ARTICLE 38. 


Department of Water Resources. 


§ 143-348. Short title.—This article may be cited is the Department of 
Water Resources Act. (1959, c. 779, s. 1.) 


§ 143-349. Department of Water Resources created.—There is hereby 
created the Department of Water Resources. (1959, c. 779, s. 1.) 


§ 143-350. Definitions.—Definitions as used in this article: 

“Department” means the Department of Water Resources, unless the context 
otherwise requires. 

“Board” means the Board of Water Resources unless, the context otherwise re- 
quires. 

“Person” shall mean any and all persons, including individuals, firms, partner- 
ships, associations, public or private institutions, municipalities or political subdi- 
visions, governmental agencies, or private or public corporations organized or 
existing under the laws of this State or any other state or country. (1959, c. 779, 
ols) 


§ 143-351. Declaration of policy.—lIt is hereby declared that the general 
welfare and public interest require that the water resources of the State be put to 
beneficial use to the fullest extent of which they are capable. (1959, c. 779, s. 1.) 


§ 143-352. Purpose of article.—The purpose of this article is to create a 
State agency to coordinate the State’s water resource activities; to devise plans 
and policies and to perform the research and administrative functions necessary 
for a more beneficial use of the water resources of the State, in order to insure im- 
provements in the methods of conserving, developing and using those resources. 


(O39 se s7 79,5. 1a) 


§ 143-353. Board of Water Resources; composition, powers, ap- 
pointment of Director.—(a) The Department shall be governed by a Board of 
Water Resources to consist of seven members to be appointed by the Governor. 
Except as otherwise expressly provided in this article, the Board shall direct the 
exercise of all the functions of the Department. Of the initial appointees, three 
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shall serve terms of two years each; two, terms of four years each; and two, terms 
of six years each. Thereafter all appointments shall be for six-year terms. The 
Governor shall designate a chairman from among the members of the Board and, 
by appointment to the unexpired term, shall fill all vacancies occurring otherwise 
than by expiration of term. 

(b) Within thirty days after the appointment of the initial Board members, the 
Governor shall call an organizational meeting of the Board. At such meeting and 
annually thereafter the Board shall elect one of its members to serve as secretary. 
Each Board member, while in performance of the duties of his office shall receive 
for his services ten dollars ($10.00) per day and regular State travel expenses. 

The Board shall meet regularly, at least once every six months, at places and 
dates to be determined by the Board. Special meetings may be called by the chair- 
man on his initiative, and must be called by him at the request of two or more 
members of the Board. All the members shall be notified by the chairman in writ- 
ing of the time and place of regular and special meetings at least seven days in 
advance of such meeting. Five members shall constitute a quorum. 

(c) With approval of the Governor, the Board shall appoint a full-time Direc- 
tor to serve at the pleasure of the Board. The salary of the Director shall be set 
by the Governor subject to the approval of the Advisory Budget Commission. The 
Director shall serve as administrative officer of the Board; shall direct and super- 
vise the work of the Department in accordance with the policies of the Board; shall 
appoint all employees of the Department in accordance with the provisions of the 
State Personnel Act and Executive Budget Act; may employ consultants as he 
deems necessary subject to the Executive Budget Act and approval of the Board; 
and shall perform such other functions as are delegated to him by the Board. 

(d) The Board shall organize the work of the Department into two or more di- 
visions and other units. These shall include: 


(1) A Division of Water Pollution Control as provided for in G. S. 143-356; 

(2) A Division of Navigable Waterways to perform the administrative and 
staff work incidental to the carrying out of the provisions of G. S. 143- 
355 (b) and (d) of this article; and 

(3) Such other divisions and units as the Board deems necessary. 


The Board may appoint one or more advisory committees whose membership 
may include, among others, representatives from other State Departments and 
agencies. The members of any such advisory committee shall serve without com- 
pensation but shall receive regular State subsistence and travel expenses during 
performance of their duties. (1959, c. 779, s. 1.) 


§ 143-354. Ordinary powers and duties of the Board. — (a) Powers 
and Duties in General.—Except as otherwise specified in this article, the powers 
and duties of the Board shall be as follows: 


(1) The Board shall carry out a program of planning and education concern- 
ing the most beneficial long-range conservation and use of the water 
resources of the State. 

(2) The Board shall advise the Governor as to how the State’s present water 
research activities might be coordinated. 

(3) The Board, based on information available, shall notify any municipality or 
other governmental unit of potential water shortages or emergencies 
foreseen by the Board affecting the water supply of such municipality 
or unit together with the Board’s recommendations for restricting and 
conserving the use of water or increasing the water supply by or in 
such municipality or unit. Failure reasonably to follow such recom- 
mendations shall make such municipality or other governmental unit 
ineligible to receive any emergency diversion of waters as hereinafter 
provided, 
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(4) The Board is authorized to call upon the Attorney General for such legal 
advice as is necessary to the functioning of the Board. 

(5) Recognizing the complexity and difficulties attendant upon the recommen- 
dation to the General Assembly of fair and beneficial legislation affect- 
ing the use and conservation of water, the Board shall solicit from the 
various water interests of the State their suggestions thereon. 

(6) The Board may hold public hearings for the purpose of obtaining evi- 
dence and information and permitting discussion relative to water re- 
sources legislation and shall have the power to subpoena witnesses 
therefor. 

(7) All recommendations for proposed legislation made by the Board shall be 
available to the public. 

(8) The Board shall adopt such rules and regulations as may be necessary 
to carry out the purposes of this article. 

(9) Any member of the Board or any person authorized by it, shall have the 
right to enter upon any private or public lands or waters for the pur- 
pose of making investigations and studies reasonably necessary in the 
gathering of facts concerning streams and watersheds, subject to re- 
sponsibility for any damage done to property entered. 


(b) Declaration of Water Emergency.—Upon the request of the governing body 
of a county, city or town the Board shall conduct an investigation to determine 
whether the needs of human consumption, necessary sanitation and public safety 
require emergency action as hereinafter provided. Upon making such determina- 
tion, the Board shall conduct a public hearing on the question of the source of re- 
lief water after three days’ written notice of such hearing has been given to any 
persons having the right to the immediate use of water at the point from which 
such water is proposed to be diverted. After determining the source of such relief 
water the Board shall then notify the Governor and he shall have the authority 
to declare a water emergency in an area including said county, city or town and 
the source or sources of water available for the relief hereinafter provided; pro- 
vided, however, that no emergency period shall exceed thirty days but the Gov- 
ernor may declare any number of successive emergencies upon request of the 
Board. 

(c) Water Emergency Powers and Duties of the Board—Whenever, pursuant 
to this article, the Governor has declared the existence of a water emergency with- 
in a particular area of the State, the Board shall have the following duties and 
powers to be exercised only within said area and only during such time as the 
Governor has, pursuant to this article, designated as the period of emergency : 


(1) To authorize any county, city or town in which an emergency has been 
declared to divert water in the emergency area sufficient to take care 
of the needs of human consumption, necessary sanitation and public 
safety. Provided, however, there shall be no diversion of waters from 
any stream or body of water pursuant to this article unless the person 
controlling the water or sewerage system into which such waters are 
diverted shall first have limited and restricted the use of water in such 
water or sewerage system to human consumption, necessary sanitation 
and public safety and shall have effectively enforced such restrictions. 
Diversion of waters shall cease upon the termination of the water 
emergency or upon the finding of the Board that the person controlling 
the water or sewerage system using diverted waters has failed to en- 
force effectively the restrictions on use to human consumption and nec- 
essary sanitation and public safety. In the event waters are diverted 
pursuant to this article, there shall be no diversion to the same person 
in any subsequent year unless the Board finds as fact from evidence 
presented that the person controlling the water or sewerage system has 
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made reasonable plans and acted with due diligence pursuant thereto 
to eliminate future emergencies by adequately enlarging such person’s 
own water supply. 

(2) To make such reasonable rules and regulations governing the conserva- 
tion and use of diverted waters within the emergency area as shall be 
necessary for the health and safety of the persons who reside within 
the emergency area; and the violation of such rules and regulations 
during the period of the emergency shall constitute a misdemeanor pun- 
ishable by a fine of not more than one thousand dollars ($1,000) or 
imprisonment for not more than one year or both within the discretion 
of the court; provided, however, that before such rules and regulations 
shall become effective, they shall be published in not less than two con- 
secutive issues of not less than one newspaper generally circulated in 
the emergency area. 

(d) Temporary Rights of Way.—When any diversion of waters is ordered by 
the Board pursuant to this article, the person controlling the water or sewerage 
system into which such waters are diverted is hereby empowered to lay necessary 
temporary water lines for the period of such emergency across, under or above any 
and all properties to connect the emergency water supply to an intake of said wa- 
ter or sewerage system. The route of such water lines shall be prescribed by the 
Board. 

(e) Compensation for Water Allocated During Water Emergency and Tempo- 
rary Rights of Way.—Whenever the Board, pursuant to this article has ordered 
any diversion of waters, the person controlling the waters or sewerage system into 
which such waters are diverted shall be liable to all persons suffering any loss or 
damage caused by or resulting from the diversion of such waters or caused by or 
resulting from the laying of temporary water lines to effectuate such diversion. 
The Board, before ordering such diversion, shall require that the person against 
whom liability attaches hereunder to post bond with a surety approved by the 
Board in an amount determined by the Board and conditioned upon the payment 
of such loss or damage. (1959, c. 779, s. 1.) 


§ 143-355. Transfer of certain powers, duties, functions and respon- 
sibilities of the Department of Conservation and Development and of the 
Director of said Department.—(a) Transfer Generally. — There are hereby 
transferred to the Department of Water Resources those powers, duties, functions 
and responsibilities relating to water resources now vested in the Department of 
Conservation and Development of the State of North Carolina, and the Director 
thereof. 

(b) Functions to Be Performed.—It shall be the duty of the Department of Wa- 
ter Resources to perform the following functions: 

(1) To request the North Carolina Congressional Delegation to apply to the 
Congress of the United States whenever deemed necessary for appro- 
priations for protecting and improving any harbor or waterway in the 
State and for accomplishing needed flood control and shore-erosion pre- 
vention. 

(2) To initiate, plan, and execute a long-range program for the preservation, 
development and improvement of rivers, harbors, and inland ports, and 
to promote the public interest therein. 

(3) To prepare and recommend to the Governor and the General Assembly 
any legislation which may be deemed proper for the preservation and 
improvement of rivers, harbors, dredging of small inlets, provision for 
safe harbor facilities, and public tidewaters of the State. 

(4) To make engineering studies, hydraulic computations, hydrographic sur- 
veys, and reports regarding shore-erosion projects, dams, reservoirs, 
and river-channel improvements; to develop, for budget and planning 
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purposes, estimates of the costs of proposed new projects; to prepare 
bidding documents, plans, and specifications for harbor, coastal, and 
river projects; and to inspect materials, workmanship, and practices of 
contractors to assure compliance with plans and specifications. 

(5) To cooperate with the United States Army Corps of Engineers in causing 
to be removed any wrecked, sunken or abandoned vessel or unauthor- 
ized obstructions and encroachments in public harbors, channels, water- 
ways, and tidewaters of the State. 

(6) To cooperate with the United States Coast Guard in marking out and 
establishing harbor lines and in placing buoys and structures for mark- 
ing navigable channels. 

(7) To cooperate with the United States Army Corps of Engineers in plan- 
ning and developing navigation, flood-control, hurricane-protection, 
and shore-erosion-prevention projects. 

(8) To provide professional advice to public and private agencies, and to 
citizens of the State, on matters relating to tidewater development, 
river works, and watershed development. 

(9) To discuss, with federal, State, and municipal officials and other inter- 
ested persons, a program of development of rivers, harbors, and related 
resources. 

(10) To make investigations and render reports requested by the Governor 
and the General Assembly. 

(11) To participate in activity of the National Rivers and Harbors Congress, 
the American Shore and Beach Preservation Association, the American 
Watershed Council, the American Water Works Association, the 
American Society of Civil Engineers, the Council of State Govern- 
ments, the Conservation Foundation, and other National agencies con- 
cerned with conservation and development of water resources. 

(12) To prepare and maintain climatological and water-resources records and 
files as a source of information easily accessible to the citizens of the 
State and to the public generally. 

(13) To formulate and administer a program of dune rebuilding, hurricane 
protection, and shore-erosion prevention. 

(14) To include in the biennial budget the cost of performing the additional 
functions indicated above. 

(c): Repealed by Session Laws Son fer, ooh Bt 

(d) Investigation of Coasts, Ports and Waterways of State—The Department 
of Water Resources is designated as the official State agency to investigate and 
cause investigations to be made of the coasts, ports and waterways of North Caro- 
lina and to cooperate with agencies of the federal and State government and other 
political subdivisions in making such investigations. Provided, however, that the 
provisions of this section shall not be construed as in any way interfering with 
the powers and duties of the Utilities Commission, relating to the acquiring of 
rights of way for the Intra-Coastal Waterway; or to authorize the Department of 
Water Resources to represent the State in connection with such duties. 

(e) Registration with Department of Water Resources Required; Registration 
Periods.— Every person, firm or corporation engaged in the business of drilling, 
boring, coring or constructing wells in any manner with the use of power ma- 
chinery in this State, shall register annually with the North Carolina Department 
of Water Resources on forms to be furnished by the said Department. The regis- 
tration required hereby shall be made during the period from July 1 to July 31 or 
during the period from January 1 to January 31 of each year. 

(f) Samples of Cuttings to Be Furnished the Department of Water Resources 
When Requested ; Requirements for Samples; Analysis of Samples; Furnishing 
Information with Regard to Analysis,—Every person, firm or corporation engaged 
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in the business of drilling, boring, coring or constructing wells in any manner by 
the use of power machinery shall furnish the Department of Water Resources 
samples of cuttings from such depths as the Department may require from all wells 
drilled or constructed by said person, firm or corporation, when such samples are 
required specifically from any well by the Department of Water Resources. These 
samples shall be approximately one-half pound in weight and shall be shipped to 
the Department of Water Resources by express or parcel post collect in sample 
bags to be furnished by said Department. The Department of Water Resources 
shall, after an analysis of the samples submitted, furnish a copy of such analysis 
to the owner of the property on which the well was constructed and shall report 
on such copy to said owner the presence of all minerals and petroleums in said 
samples; the Department of Water Resources shall not report the presence of any 
such minerals to any other person whatsoever until more than one year after said 
report shall have been furnished to the owner of said property. 

(g) Additional Information to Be Furnished Department of Water Resources 
by Drillers When Requested; Copy of Report to Be Furnished Landowner.— 
Each person, firm or corporation engaged in the business of drilling, boring, coring, 
or constructing wells with power machinery within the State of North Carolina 
shall, when requested by the Department of Water Resources, furnish to said De- 
partment on forms to be provided by the said Department, information as to the 
size, depth, yield (measured in gallons per minute), method of testing, length of 
test, drawdown in feet, number of feet of casing used, and how the well is finished 
(whether screened or with open end). The information required to be submitted 
under this section shall be submitted when a well is completed, but only if said in- 
formation is requested by the Department of Water Resources specifically from the 
driller. The person, firm or corporation making such report to the Department 
of Water Resources shall at the time such report is made also furnish a copy there- 
of to the owner of the property on which the well was constructed. 

(h) Drillings for Petroleum and Minerals Excepted. — The provisions of this 
article shall not apply to drillings for petroleum and minerals. 

(i) Penalty for Violation—Any person violating the provisions of subsections 
(e), (f) and (g) of § 143-355 shall be guilty of a misdemeanor and, upon con- 
viction, shall be punished by a fine of fifty dollars ($50.00). Each violation shall 
constitute a separate offense. 

(j) Miscellaneous Duties. — There are also transferred to the Department of 
Water Resources the duties of the Board of Conservation and Development, as 
set forth in G. S. 113-8, to make investigations of water supplies and water powers, 
prepare and maintain a general inventory of the water resources of the State and 
take such measures as it may consider necessary to promote their development; 
and to supervise, guide, and control the performance of the duties set forth in sub- 
section (b) of this section and to hold hearings with regard thereto. In connec- 
tion with administration of the well drilling law the Department of Conservation 
and Development shall, if requested by the Department of Water Resources, pre- 
pare analyses of well cuttings for mineral and petroleum content. (1959, c. 779, 
errs S196 be c553.15.) 

Editor’s Note.—The 1961 amendment re- 
pealed subsection (c). 


§ 143-356. Continuation of Stream Sanitation Committee, Division 
of Water Pollution Control and Director of Division within Department 
of Water Resources. — (a) The State Stream Sanitation Committee as pro- 
vided for by article 21, chapter 143 G. S., as amended is hereby transferred to 
and continued within the State Department of Water Resources without change 
in its powers, duties, responsibilities and functions. 

(b) The Division of Water Pollution Control of the State Board of Health 
and the office of Director of such Division as provided for in G. §. 143-214 are 
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hereby transferred to and continued within the Department of Water Resources 
as the Division of Water Pollution Control of the Department of Water Re- 
sources. The Board of Water Resources may transfer additional functions to 
the said Division and Director and may revise their titles appropriately to reflect 
any such transfer of functions. 

(c) The Department of Water Resources as Administrative Agent of State 
Stream Sanitation Committee—The Department of Water Resources through 
its Division of Water Pollution Control, shall be the administrative agent of the 
State Stream Sanitation Committee, and subject to the general policies of the 
Committee, shall make such inspections, conduct such investigations, and do such 
other things as may be necessary to carry out the provisions of article 21 of chap- 
ter 143 of the General Statutes. The Attorney General shall act as attorney for 
the Committee, and shall initiate actions in the name of, and at the request of, 
the Committee. 

(d) Division of Water Pollution Control—The Division of Water Pollution 
Control shall be responsible for administering the provisions of article 21 of chap- 
ter 143 and shall be responsible for performing such other duties relating to the 
control of municipal, institutional, and industrial sewerage and waste collection 
and disposal systems as may be assigned to it by the Board of Water Resources. 
The Director of such Division shall be selected by the Board of Water Resources 
from nominees acceptable to both the Board and the Committee. He shall be a 
well-qualified sanitary engineer, fully trained and experienced in the field of 
waste disposal. He shall: 


(1) Serve as administrative officer and secretary of the Committee and 
shall attend all meetings of the Committee, without voting power, and 
shall keep an accurate and complete record of all meetings, hearings, 
correspondence, laboratory studies, and technical work, and shall 
make these records available for public inspection at all reasonable 
times ; 

(2) Review and approve plans, specifications and other such documents as 
may be required in connection with applications filed for certificates 
of approval, permits, or other documents of approval under the pro- 
visions of this article; and 

(3) Perform such other related duties as the Committee or Board of Water 
Resources may from time to time direct. (1959, c. 779, s. 4.) 


§ 143-357. Transfer of property, records, and appropriations. — 
(a) In connection with the transfers made by G. S. 143-354, 143-355 and 143- 
356 all records, property, supplies, equipment, personnel, funds, credits, appro- 
priations, quarterly allotments and executory contracts of the State Board of 
Water Commissioners, the State Stream Sanitation Committee, the Division of 
Water Pollution Control of the State Board of Health and of the affected divi- 
sions of the Department of Conservation and Development are hereby transferred 
to the Department of Water Resources, effective July 1, 1959. In the case of the 
Division of Water Pollution Control the records transferred shall include, among 
other things, all plans and specifications upon the basis of which documents of 
approval have been issued under the authority of article 21 of this chapter. The 
transfers directed by this subsection shall be made under the supervision of the 
Governor, and he shall be the final arbiter of all differences and disputes arising 
incident to such transfers. 

(b) Insofar as practical the expenses necessary to carry out the provisions of 
this article shall, during the 1959-1961 biennium, be provided out of appropria- 
tions made to the presently existing agencies whose functions are to be transferred 
to the Department of Water Resources; and in the event additional funds are nec- 
essary to carry out the provisions of this article, the Governor, with the approval 
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of the Council of State, is hereby authorized to appropriate such additional funds 
from the Contingency and Emergency Fund. 

(c) No transfer of functions to the Department of Water Resources provided 
for in this article shall affect any action, suit, proceeding, prosecution, contract, 
lease or other transaction involving such a function which was initiated, under- 
taken or entered into prior to or pending the time of the transfer, but (except 
in the case of the Stream Sanitation Committee) the Department shall be sub- 
stituted for the agency from which the function was transferred and so far as 
practicable the procedure provided for in this article shall be employed in com- 
pleting or disposing of the matter. (1959, c. 779, s. 5.) 


§ 143-358. Cooperation of State officials and agencies.—All State 
agencies and officials shall cooperate with and assist the State Board of Water 
Resources in enforcing and carrying out the provisions of this article and the 
ure regulations and policies adopted by the Board pursuant thereto, (1959, c. 

os: o } 


§ 143-359. Biennial reports of Board of Water Resources. — The 
Board shall file with the Governor and the General Assembly a biennial report 
summarizing the activities of the Department for the preceding two years and 
recommending changes deemed necessary in laws, policies and administrative 
organization for a more beneficial use of the State’s water resources. (1959, c. 


CAST. ) 


ARTICLE 39, 
U. S. S. North Carolina Battleship Commission, 


§ 143-360. Title.—This article shall be known and may be cited as the 
“Battleship U. S. S. North Carolina Act.” (1961, c. 158.) 


§ 143-361. Definitions.—As used in this article unless the context clearly 
requires otherwise: 


(1) The word “Commission” shall mean the U. S. S. North Carolina Bat- 
tleship Commission. 

(2) The word “Battleship” shall mean the Battleship U. S. S. North Caro- 
lina. 

(3) The word “funds” shall mean any funds appropriated by any munici- 
pality, county or State governing body, or received from the United 
States of America; any gifts, bequests, donations or grants from any 
organization, firm, corporation or individual, or any other moneys 
or securities made available for the purpose of acquiring, transport- 
ing, berthing, equipping or maintaining the Battleship U. 5. S. North 
Carolina. 

(4) The word “site” shall mean the location either temporary or per- 
manent, of the Battleship U. S. S. North Carolina, at which it shall 
be secured and maintained as a memorial and exhibit available to 
inspection by the general public. (1961, c. 158.) 


§ 143-362. Statement of purpose.—The purpose of this article is to 
create a separate State agency to be known as the “U. 5S. S. North Carolina Bat- 
tleship Commission,” the function, purpose and duty of which shall be to assist 
in acquiring, transporting, berthing, equipping, maintaining and exhibiting the 
Battleship U. S. S. North Carolina, as a permanent memorial commemorating 
the heroic participation of the men and women of North Carolina in the prosecu- 
tion and victory of the Second World War, and to provide for establishment of 
appropriate activities to encourage interest in, and to perpetuate the memory of, 
North Carolinians who gave their lives in the course of that participation, and 
in the events in which the Battleship was a participant. (1961, c. 158.) 
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§ 143-363. Battleship Commission created; membership; duration. 
—There is hereby created a Commission to be known as the “U. S. S. North 
Carolina Battleship Commission.” The Commission shall consist of not more 
than fifteen (15) competent and qualified citizens of North Carolina, including 
as ex officio member, at least one person from the board or staff of the North 
Carolina Department of Conservation and Development. Members shall be ap- 
pointed by the Governor within ten (10) days after April 4, 1961, for terms of 
two years, provided that any member of the Commission may be removed by the 
Governor for cause. Vacancies in the Commission shall be filled by the Governor 
by appointment of a competent and qualified person for the unexpired term. Up- 
on the expiration of the terms of the initial members, the Governor shall appoint 
qualified members for terms of two years, or until the Commission shall cease 
to exist by act of the General Assembly. The Commission shall continue in exist- 
ence until the General Assembly shall otherwise provide. 

It is specifically provided that members of the Commission are commissioners 
for a special purpose, within the meaning of Article XIV, section 7 of the Con- 
stitution of North Carolina. (1961, c. 158; 1963, c. 52.) 

Editor’s Note.—The 1963 amendment in- cease to exist at the expiration of the terms 
serted the last two sentences of the first of the initial members unless the General 
paragraph in lieu of the former last sen- Assembly shall otherwise provide.” 
tence, which read: “The Commission shall 


§ 143-364. Meetings of Commission; organization.—The Commis- 
sion shall hold at least two meetings annually at the site of the Battleship, and 
five members of the Commission shall constitute a quorum for the transaction 
of business. Additional meetings may be held at such times and places within the 
State as may be deemed necessary. The Commission may hold additional meet- 
ings at the call of the chairman or on call of three members of the Commission. 
The Commission shall determine its own organization and procedure in accord- 
ance with the provisions of this article and shall have an official seal. Officers of 
the Commission shall be provided by it at the site. The Commission shall elect, 
at its first meeting, a chairman, vice-chairman, secretary, and treasurer, such 
officers to hold office for a period of one year and shall be authorized to require 
the treasurer to be bonded. (1961, c. 158.) 


§ 143-365. Compensation of commissioners. — The members of the 
Commission shall receive no compensation for their services other than per 
diem, subsistence and travel allowed by law for State boards and commissions 
generally while such members are in attendance at meetings of the Commission 
or engaged in authorized business of the Commission, all such per diem and 
travel expenses to be paid from the funds of the Commission as hereinafter pro- 
vided in this article. (1961, c. 158.) 


§ 143-366. Duties of Commission.—The Commission shall have the 
duty and authority to select an appropriate site for the permanent berthing of 
the Battleship U. S. S. North Carolina, taking into consideration factors includ- 
ing, but not limited to, the accessibility, location in relation to roads and high- 
Ways, scenic attraction, protection from hazards of weather, fire and sea, cost of 
site and berthing, cooperation of local governmental authorities in securing, 
equipping, and maintaining appropriate areas surrounding the site, and others 
which may affect the suitability of such site for establishment of the ship as a 
permanent memorial and exhibit; to accept gifts, grants, and donations for the 
purposes of this article; to transport to, and berth the ship at the site; to ready 
the ship for visitation by the public; to establish and provide for a proper charge 
for admission to the ship, and for safekeeping of funds; to maintain and operate 
the ship as a permanent memorial and exhibit, and to allocate funds for the ful- 
fillment of the duties and authority herein provided as may be necessary and 
appropriate for the purpose of this article. (1961, c. 158.) 
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§ 143-367. Funds.—The Commission shall establish and maintain a “Bat- 
tleship Fund” composed of the moneys which may come into its hands from 
admission or inspection fees, gifts, donations, grants, or bequests, which funds 
will be used by the Commission to pay all costs of maintaining and operating the 
ship for the purposes herein set forth. The Commission shall maintain books of 
accounting records concerning revenue derived and all expenses incurred in 
maintaining and operating the ship as a public memorial; such records and books 
shall be available for audit at any time by the State Auditor of North Carolina, 
and shall be annually audited by him in the same manner as audits are made of 
other State agencies and departments. The Commission shall establish a reserve 
fund to be maintained and used for contingencies and emergencies beyond those 
occurring in the course of routine maintenance and operation, and may authorize 
the deposit of this reserve fund in a depository to be selected by the Treasurer 
of North Carolina. (1961, c. 158.) 


§ 143-368. Employees.—The Commission is hereby authorized to hire 
laborers, artisans, caretakers, stenographic and administrative employees, and 
other personnel, in accordance with the provisions of the State Personnel Act, 
as may be necessary in carrying out the purposes and provisions of this article, 
and to maintain the ship in a clean, neat, and attractive condition satisfactory 
for exhibition to the public. Employees shall be residents of the State of North 
Carolina except as may, in emergency conditions, be necessary for the procure- 
ment of specially trained or specially skilled employees. Any materials used for 
any purpose in maintaining and operating the ship for the purposes of this article 
shall be, in so far as practicable, North Carolina materials. The Commission is 
hereby authorized and empowered in its discretion to utilize the services of the 
Purchase and Contract Division for the procurement of materials and supplies, 
in accordance with the provisions of article 3, chapter 143 of the General Stat- 
utes. (1961, c. 158.) 


§ 143-369. Employees not to have interest.—It shall be unlawful for 
any member of the Commission or for any employee thereof to charge, receive, 
or obtain, directly or indirectly, any fee, commission, retainer or brokerage other 
than established salaries to be fixed by the Commission, and no member of the 
Commission or employee thereof shall have any interest in any land, materials, 
commissions or contracts sold to or made with the Commission, or with any 
member or employee thereof. Violation of any provisions of this section shall be 
a misdemeanor and upon conviction shall be punishable by removal from mem- 
bership or employment and by a fine of not less than one hundred dollars ($100.- 
00) or by imprisonment not to exceed six months or both, in the discretion of 
the court. (1961, c. 158.) 


ARTICLE 40. 
Advisory Commission for State Museum of Natural History. 


§ 143-370. Commission created; membership.—There is hereby created 
an Advisory Commission for the Museum of Natural History which shall de- 
termine its own organization. It shall consist of at least nine (9) members, 
which shall include the Director of the Museum of Natural History, the Commis- 
sioner of Agriculture, the State Geologist and State Forester of the Depart- 
ment of Conservation and Development, the Director of the Institute of Fisheries 
Research of the University of North Carolina, the Director of the Wildlife Re- 
sources Commission, the Superintendent of Public Instruction, or qualified 
representative of any or all of the above-named members, and at least three (3) 
persons representing the East, the Piedmont, the Western areas of the State. 
Members appointed by the Governor shall serve for terms of two (2) years 
with the first appointments to be made effective September 1, 1961. Any mem- 
ber may be removed by the Governor for cause. (1961, c. 1120 arex 1) 
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§ 143-371. Duties of Commission; meetings, formulation of poli- 
cies and recommendations to Governor and General Assembly.—It 
shall be the duty of the Advisory Commission for the Museum of Natural 
History to meet at least twice each year, to formulate policies for the advance- 
ment of the said Museum, to make recommendations to the Governor and to 
the General Assembly concerning the Museum, and to assist in promoting and 
developing wider and more effective use of the Museum of Natural History as 
an educational, scientific and historical exhibit. (1961, c. 1180, s. 23) 


§ 143-372. No compensation of members; reimbursement for ex- 
penses.—Members of the Advisory Commission shall serve without compen- 
sation and shall be reimbursed for actual expenses incurred while in attendance 
at meetings of the Commission at the same rate as that established for reim- 
bursement of State employees. Payment for such reimbursement for actual ex- 
pense shall be made from the Contingency and Emergency Fund. (1961, c. 
1180 G5 2.52) 


§ 143-373. Reports to General Assembly.—The Commission shall pre- 
pare and submit to the 1963 General Assembly, and to each succeeding General 
Assembly, a report outlining the needs of the State Museum of Natural History, 
and their recommendation for improvement of the effectiveness of the said State 
Museum of Natural History for the purpose hereinabove set forth. (1961, c. 
1180, s. 4.) 


ArTIcLE 41, 
Space and Technology Research Center. 


§ 143-374. Creation of Center.—There is hereby created the “North 
Carolina Space and Technology Research Center” at the Research Triangle. 
(1963, c. 846, s. 1.) 


§ 143-375. Administration by Board of Space and Technology.— 
The activities of the North Carolina Space and Technology Research Center will 
be administered by the North Carolina Board of Space and Technology. (1963, 
c. 846, s. 2.) 


§ 143-376. Acceptance of funds.—The North Carolina Space and Tech- 
nology Research Center is authorized and empowered to accept funds from pri- 
vate sources and from governmental and institutional agencies to be used for 
construction, operation and maintenance of the Center. (1963, c. 846, s. 4.) 


§ 143-377. Applicability of Executive Budget Act.—The North Caro- 
lina Space and Technology Research Center is subject to the provisions of ar- 
ticle 1, chapter 143, of the General Statutes of North Carolina. (1963, c. 846, 


soL52) 
ARTICLE 42, 


Board of Space and Technology. 


§ 143-378. Creation; purpose.—There is hereby created the North Caro- 
lina Board of Space and Technology herein referred to as “the Board.” The 
purpose of the Board shall be, through the exercise of its powers and perform- 
ance of the duties set forth in this article, to encourage, promote, and support 
the scientific, engineering, and industrial research and applications in North 
Carolina to the end that the State will benefit from, and contribute to, economic 
and technical developments resulting from advances in the space and related 
sciences. (1963, c. 1006, s. 1.) 


340 


§ 143-379 1963 CuMULATIVE SUPPLEMENT § 143-380 


§ 143-379. Members; appointment; terms of office; qualifications; 
vacancies.— The Board shall consist of fifteen members, and the Governor, who 
shall serve as chairman. On the first day of July, 1963, the Governor shall ap- 
point the fifteen members of the Board. Seven members shall be appointed to 
serve for terms of two (2) years each; eight members shall be appointed for 
terms of four (4) years each; and upon the expiration of the respective terms 
of the original members, the successor shall be appointed by the Governor for 
terms of four (4) years each thereafter. Two members shall be from the Uni- 
versity of North Carolina at Chapel Hill; two members shall be from North 
Carolina State College at Raleigh; two members shall be from Duke University ; 
one member shall be from the membership of the Governor’s Scientific Advisory 
Committee; one member shall be from the membership of the North Carolina 
Advisory Committee on Atomic Energy; three members shall be from the member- 
ship of the General Assembly; three members shall be from industry within 
the State; and one member shall be appointed upon nomination by the executive 
committee of the Board of the Research Triangle Institute. ‘The members ap- 
pointed from the University of North Carolina at Chapel Hill and from North 
Carolina State College at Raleigh shall be nominated by the President of the 
University of North Carolina. The members appointed from Duke University shall 
be nominated by the President of Duke University. All members appointed to the 
Board shall serve for the duration of their respective terms and until their suc- 
cessors are appointed and qualified. Any vacancy occurring in the membership 
of the Board because of death, resignation, or otherwise, shall be filled by the 
Governor for the unexpired term of such member. Appointees to the Board 
shall have demonstrated their interest in, and ability to contribute to, the fulfill- 
ment of the purpose of the Board. (1963, c. 1006, s. 2.) 


§ 143-380. Powers and duties. — The Board shall have the following 
specific powers and duties, in the exercise and performance of which it shall be 
subject to the provisions of article 1, chapter 143 of the General Statutes: 

(1) The Board shall be responsible for the allocation of funds for, but not 
necessarily limited to, such objects as grants for scientific engineering 
or technological projects, the support of scientific or research per- 
sonnel, the purchase of equipment or supplies, the construction or 
modification of facilities, and the employment of consultants. In gen- 
eral, such allocations will be made for the support of activities, equip- 
ment and facilities in the space and associated science fields relevant 
to the objectives of the Board which are associated with the existing 
public or private agencies in the State, such as the public and private 
institutions of higher education, the Research Triangle Institute and 
similar entities. 

(2) The Board shall be responsible for the review of the expenditure of all 
funds allocated by the Board, subject to the provisions of the Executive 
Budget Act. 

(3) The Board’s activities shall be centered in the Research Triangle, and 
will be closely allied to the Research Triangle Institute. 

(4) The Board shall encourage liaison between industry, educational institu- 
tions, the Research Triangle of North Carolina, and federal agencies, 
such as the National Aeronautics and Space Administration, the 
Atomic Energy Commission, the Department of Defense, the National 
Science Foundation, and the National Institute of Health. 

(5) The Board shall hold regular meetings to inform industry of the pos- 
sible space and nuclear applications which can accelerate the growth 
of the North Carolina industrial economy. : 

(6) The Board shall encourage the cooperation of the State’s industrial com- 
munity, to the end that industry shall assist in screening and identify- 
ing research results for possible industrial applications. 
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(7) The Board will from time to time, arrange to have seminars, short 
courses, visits and practical demonstrations held to foster interest in 
the results of research as a means of achieving economic progress. 


(1963, c. 1006, s. 4.) 


§ 143-381. Facilities; employees.—In order to effectuate the provisions 
of this article, the Board shall be furnished suitable facilities at the Research Tri- 
angle, and shall, within the limits of funds provided by law, appoint such em- 
ployees as shall be sufficient to carry out the provisions of this article, such em- 
ployees being subject to the provisions of article 2, chapter 143 of the General 
Statutes, entitled “State Personnel Department.” (1963, c. 1006, s. 5.) 


§ 143-382. Per diem and expense allowances of members.—Members 
of the Board shall receive no compensation for their services other than such per 
diem allowances and allowance for travel expenses as may be provided in each 
biennial appropriation act for such members. (1963, c. 1006, s. 6.) 


§ 143-383. Budget.—The necessary expenditures of the Board shall be 
provided in a budget subject to the provisions of article 1, chapter 143 of the 
General Statutes, entitled “The Executive Budget Act.” (1963, c. 1006, s. 7.) 


ARTICLE 43. 
North Carolina Seashore Commission. 


§ 143-384. Commission created; members; chairman. — There is 
hereby created a commission to be known as the “North Carolina Seashore Com- 
mission,” to consist of twenty members and a chairman, all of whom shall be ap- 
pointed by the Governor, and ex officio members as hereinafter set forth. (1963, 
©. 989s. 23) 

Editor’s Note.—The act adding this ar- 
ticle became effective Aug. 31, 1963. 


§ 143-385. Appointment and terms; vacancies.—On or before Septem- 
ber 1, 1963, the Governor shall appoint twenty members of the original Commis- 
sion, ten to serve for two (2) years, and ten to serve for four (4) years, and as 
the terms of these commissioners expire, the Governor shall thereafter appoint 
members of the Commission to serve for terms of four (4) years. Members of 
the Commission shall be eligible for reappointment. The Governor shall accept 
the resignation of members, and shall appoint members to serve the unexpired 
terms caused by resignation or death of any of the members of the Commission. 
Terms of the original members shall commence on September 1, 1963, and mem- 
bers shall continue to hold office until their successors are appointed and quali- 
fied. The Governor shall appoint a chairman of the Commission to serve at the 
pleasure of the Governor. (1963, c. 989, s. 3.) 


§ 143-386. Vice-chairman; secretary; meetings; rules, regulations 
and bylaws; quorum.—At its first meeting, the Commission shall elect a vice- 
chairman and a secretary, The vice-chairman shall be a member of the Commis- 
sion, but the secretary need not but may be a member of the Commission. The 
Commission shall meet upon call of the chairman, and shall adopt such rules, reg- 
ulations, and bylaws governing its operation as it shall deem necessary. Twelve 
members of the Commission shall constitute a quorum for the transaction of busi- 
ness. (1963, c. 989, s. 4.) 


§ 143-387. Ex officio members.—Ex officio members to advise, assist and 
help coordinate matters in which the Commission is concerned, shall include the 
following: The chairman, Board of Water Resources; the Property Control Of- 
ficer of the Department of Administration; the Director, North Carolina Recrea- 
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tion Commission; a member of the Wildlife Resources Commission; a member of 
the State Highway Commission; the chairman of the State Parks Committee, of 
the Board of Conservation and Development; the Director of North Carolina Civil 
Defense. (1963, c. 989, s. 5.) 


§ 143-388. Powers and duties.—The Commission shall have the duty, 
authority and responsibility to: 


(1) Assist in the development of plans to achieve preservation of the shore 
line of the State of North Carolina; 

(2) Assist in the sound development of the seacoast areas of the State, giv- 
ing emphasis to the advancement and development of the travel at- 
tractions and facilities for accommodating travelers in these areas; 

(3) Assist in planning, promoting and developing recreational and indus- 
trial developments in these areas, with emphasis upon making the sea- 
shore areas of North Carolina attractive to visitors and to permanent 
residents ; 

(4) Coordinate the activities of local governments, agencies of the State and 
agencies of the federal government in planning and development of 
the seacoast areas for the purpose of attracting visitors and new in- 
dustrial growth, and to develop and implement plans for preservation 
of the coastal areas of North Carolina. 


It shall be the duty of the Commission to study the development of the seacoast 
areas and to recommend policies which will promote preservation of the seacoast, 
and development of the coastal area, with particular emphasis upon the develop- 
ment of the scenic and recreational resources of the seacoast. It shall advise and 
confer with various interested individuals, organizations and agencies which are 
interested in development of the seacoast area and shall use its facilities and ef- 
forts in planning, developing, and carrying out overall programs for the develop- 
ment of the area as a whole. It shall act as liaison between agencies of the State, 
local government, and agencies of the federal government concerned with de- 
velopment of the seacoast region. (1963, c. 989, s. 6.) 


§ 143-389. Reports; recommendations and suggestions.—The Com- 
mission shall make an annual report to the Governor covering its work during the 
preceding twelve (12) months, and shall make such other reports as the Gover- 
nor may request from time to time. It shall file such recommendations or sug- 
gestions as it may deem proper with other agencies of the State, local, or fed- 
eral governments. (1963, c. 989, s. 7.) 


§ 143-390. Expenses and per diem.—The members of the Commission 
shall receive their necessary travel and subsistence expense, at the rate being cur- 
rently paid to other State boards and commissions, and shall receive a per diem of 
seven dollars ($7.00) per day for each day engaged in official duties of the Com- 
mission. All such expenses of the Commission shall be paid from the Contingency 
and Emergency Fund upon application in the manner prescribed in G. S. 143-12. 
(1963, c, 989, s. 8.) 


§ 143-391. Board of Water Resources to provide staff assistance 
and facilities—The Board of Water Resources shall provide staff assistance 
and facilities as may be necessary in carrying out the provisions of this article. 
(1963, c. 989, s. 9.) 
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Chapter 145. 


State Flower, Bird and Tree. 
Sec. 
145-3. Pine adopted as official State tree. 


§ 145-3. Pine adopted as official State tree.—The Pine is hereby 
adopted as the official State tree of the State of North Carolina. (1963, c. 41.) 


Chapter 146. 


State Lands. 


SUBCHAPTER I. UNALLOCATED Sec. 
SCAG er laANiDS. 146-19. Fishing license fees for nonresi- 
‘Araiciena) dents of counties in which State 
lakes are situated. 


General Provisions. 146-20. Forfeiture for failure to register 


Sec. deeds. 
146-1. Intent of subchapter. 
146-2. Department of Administration SUBCHAPTER II. ALLOCATED 
given control of certain State SLATESZANDS: 
lands; general powers. Acncions: 
Article 2. General Provisions. 
Dispositions. 146-21. Intent of subchapter. 
146-3. What lands may be sold. Acticlata: 
146-4. Sales of certain lands; procedure; Acquisitions. 
deeds; disposition of proceeds. 
146-5. Reservation to the State. 146-22. All acquisitions to be made by 
146-6. Title to land raised from navigable Department of Administration. 
water. 146-23. Agency must file statement of 
146-7. Sale of timber rights; procedure; needs; Department must investi- 
instruments conveying rights; gate. 
disposition of proceeds. 146-24. Procedure for purchase or con- 
146-8. Disposition of mineral deposits in demnation. 
State lands under water. 146-25. Leases and rentals. 


146-9. Disposition of mineral deposits in 146-26. Donations and devises to State. 
State lands not under water. 


146-10. Leases. Article 7. 

146-11. Easements, rights-of-way, etc. Dispositions. 

ORI Eas Patan 0 COV SEED se BY 146-27. All sales, leases, and rentals to be 

146-13. Erection of piers on State lakes made by Department of Admin- 
restricted. istration. 


146-28. Agency must file application with 


146-14. Proceeds of dispositions of cer- 
Department; Department must 


tain State lands. 


146-15. Definition of net proceeds. investigate. 
R 146-29. Procedure for sale, lease, or rental. 
Article 3. 146-30. Application of net proceeds. 
Discovery and Reclamation. Article 8. 
146-16. Department of Administration to Miscellaneous Provisions. 
supervise. ' 
146-17. Mapping and discovery agree. 146-31. Right of appeal to Governor and 
rents Council of State. 


Article 4. 146-32. Exemptions as to leases, etc. 

146-33. State agencies to locate and mark 
boundaries of lands. 

146-18. Recreational use of State lakes 146-34. Agencies may establish agreed 
regulated. boundaries. 
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Miscellaneous Provisions. 


Sec. 


146-35. 
146-36. 
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Severance approval delegation. 
Acquisitions for and conveyances 
to federal government. 


SUBCHAPTER III. ENTRIES AND 


146-37. 
146-38. 
146-39. 


146-40. 
146-41. 
146-42. 


146-43. 


146-44. 
146-45. 


146-46. 
146-47. 


146-48. 
146-49. 


146-50. 
146-51. 
146-52. 
146-53. 
146-54. 


146-55. 
146-56. 


146-57. 


146-58. 


146-59. 


146-60. 


GRANTS. 
Article 9. 
General Provisions. 


Intent of subchapter. 
Pending entries. 
Void grants; not color of title. 


Article 10. 
Surveys. 


Record of surveys to be kept. 

Former surveys recorded. 

What record must show; received 
as evidence. 


Article 11. 
Grants. 


Cutting timber on land before ob- 
taining a grant. 

Card index system for grants. 

Grant of Moore’s Creek Battle- 
field authorized. 


Article 12. 
Correction of Grants. 


When grants may issue. 

Change of county line _ before 
grant issued or registered. 

Entries in wrong county. 

Errors in surveys of plots cor- 
rected. 

Resurvey of lands to correct 
grants. 

Lost seal replaced. 

Errors in grants corrected. 

Irregular entries validated. 

Grant signed by deputy Secretary 
of State validated. 

Registration of grants. 

Time for registering grants ex- 
tended. 

Time for registering grants and 
other instruments extended. 

Time for registering grants fur- 
ther entended. 

Time for registering grants or 
copies extended. 

Further extension of time for reg- 
istering grants or copies. 


Article 183. 


Grants Vacated. 
Sec. 
146-61. Civil action to vacate grant. 
146-62. Judgment recorded in Secretary of 
State’s office. 
146-63. Action by State to vacate grants. 


SUBCHAPTER IV. MISCELLANE- 
OUS. 


Article 14. 
General Provisions. 


146-64. Definitions. 
146-65. Exemptions from chapter. 
146-66. Voidability of transactions con- 
trary to chapter. 
146-67. Governor to employ persons. 
146-68. Statutes of limitation. 
146-69. Service on State in land actions. 
146-70. Institution of land actions by the 
State. 
Article 15. 


State Land Fund. 


146-71. State Land Fund created. 
146-72. Purpose. 
146-73. Administration. 


Article 16. 
Form of Conveyances. 


146-74. Approval of conveyances. 

146-75. Execution; signature; attestation; 
seal. 

146-76. Exclusive method of conveying 
State lands. 

146-77. Admission to registration in coun- 
ties. 

146-78. Validation of conveyances of 
State-owned lands. 


Article 17. 
Title in State. 


146-79. Title presumed in the State; tax 
titles. 


146-80. Statute of limitations. 

146-81. Title to lands sold for taxes. 

146-82. Protection of interest in lands sold 
for taxes. 


Article 18. 
Miscellaneous. 
146-83. Vested rights protected. 
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SUBCHAPTER I. UNALLOCATED STATE LANDS. 
ARTICLE 1, 


General Provisions, 


§ 146-1. Intent of subchapter. — It is the purpose and intent of this 
subchapter to vest in the Department of Administration, subject to rules and reg- 
ulations adopted by the Governor and approved by the Council of State as here- 
inafter provided, responsibility for the management, control and disposition of 
all vacant and unappropriated lands, swamp lands, lands acquired by the State by 
virtue of being sold for taxes, and submerged lands, title to which is vested in the 
State or in any State agency, to be exercised subject to the provisions of this 
subchapter. (1959, c. 683, s. 1.) 

Editor’s Note.— mer chapter 146 contained §§ 146-1 
Session Laws 1959, c. 683, repealed for- through 146-113. The new chapter con- 
mer chapter 146 and enacted the provi- tains §§ 146-1 through 146-83. 
sions of this chapter in lieu thereof. For- 


§ 146-2. Department of Administration given control of certain 
State lands; general powers.—The power to manage, control, and dispose 
of the vacant and unappropriated lands, swamp lands, lands acquired by the State 
by virtue of being sold for taxes, and submerged lands is hereby vested in the De- 
partment of Administration, subject to rules and regulations adopted by the Gov- 
ernor and approved by the Council of State, and subject to the provisions of this 
subchapter. The Department of Administration shall have the following general 
powers and duties with respect to those lands: 

(1) To take such measures as it deems necessary to establish, protect, pre- 
serve, and enhance the interest of the State in those lands, and to call 
upon the Attorney General for legal assistance in performing this 
duty. 

(2) Subject to the approval of the Governor and Council of State, to adopt 
such rules and regulations as it may deem necessary to carry out its 
duties under the provisions of this subchapter. (1959, c. 683, s. 1.) 


PARTICLR r2: 
Dispositions. 


§ 146-3. What lands may be sold.—Any State lands may be disposed 
of by the State in the manner prescribed in this chapter, with the following ex- 
ceptions: 

(1) No submerged lands may be conveyed in fee, but easements therein 
may be granted, as provided in this subchapter. 

(2) No natural lake belonging to the State or to any State agency on Jan- 
uary 1, 1959, and having an area of fifty acres or more, may be in any 
manner disposed of, but all such lakes shall be retained by the State 
for the use and benefit of all the people of the State and administered 
as provided for other recreational areas owned by the State. (1854-5, 
c 21; R. Ci c42es..1; Coders) 2751e Revers 16931 OLiare. S303: 
S., ss. 7540, 7544; 1929, c. 165; G. S., ss. 146-1, 146-7, 146-12; 1959, 
CHO8S P5410) 


§ 146-4. Sales of certain lands; procedure; deeds; disposition of 
proceeds.—The Department of Administration may sell the vacant and unap- 
propriated lands, swamp lands, and lands acquired by the State by virtue of be- 
ing sold for taxes, at public or private sale, at such times, upon such considera- 
tion, in such portions, and upon such terms as are deemed proper by the Depart- 
ment and approved by the Governor and Council of State. Every deed convey- 
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ing any part of those lands in fee shall be executed in the manner required by 
G. S. 146-74 through 146-78, and shall be approved by the Governor and Coun- 
cil of State as therein required. The net proceeds of all such sales of those lands 
shall be paid into the State Literary Fund. Whenever negotiations are begun 
by the Department for the purpose of selling swamp land or the timber thereon, 
the Department shall promptly notify the State Board of Education of that fact. 
If the Board deems the proposed sale inadvisable, it may so inform the Governor 
and Council of State, who may give due consideration to the representations of 
the Board in determining whether to approve or disapprove the proposed trans- 
Bchiott he. G., C160; sales do/e-cic. 194;,s129 Code; ss, 2514992515, 2529 18389, 
c, 243, s. 4: Rev.,'s. 4049: C.-S)s. 7621; G.’S., s. 146-94; 1959, c:' 683) s. 13) 


§ 146-5. Reservation to the State.—In any sale of the vacant and un- 
appropriated lands or swamp lands by the State, the following powers may be 
expressly reserved to the State, to be exercised according to law: 


(1) The State may make any reasonable and expedient regulations respect- 
ing the repair of the canals which have been cut by the State, or the 
enlargement of such canals. 

(2) The State may impose taxes on the lands benefited by those canals for 
their repair, and they shall not be closed. 

(3) The navigation of the canals shall be free to all persons, subject to a 
right in the State to impose tolls. 

(4) All landowners on the canals may drain into them, subject only to such 
general regulations as now are or hereafter may be made by law in 
such cases. 

(5) The roads along the banks of the canals shall be public roads. (1872- 
3, c. 118: Code, s. 2534; Rev., s. 4050; C. S., s. 7622; G. S., s. 146-95; 
1959) c. 683, s. 1.) 


§ 146-6. Title to land raised from navigable water.—(a) If any land 
is, by any process of nature or as a result of the erection of any pier, jetty or 
breakwater, raised above the high water mark of any navigable water, title there- 
to shall vest in the owner of that land which, immediately prior to the raising of 
the land in question, directly adjoined the navigable water. ‘The tract, title to 
which is thus vested in a riparian owner, shall include only the front of his form- 
erly riparian tract and shall be confined within extensions of his property lines, 
which extensions shall be perpendicular to the channel, or main watercourses. 

(b) If any land is, by act of man, raised above the high water mark of any 
navigable water by filling, except such filling be to reclaim lands theretofore lost 
to the owner by natural causes or as otherwise provided under the proviso of 
subsection (d), title thereto shall vest in the State and the land so raised shall 
become a part of the vacant and unappropriated lands of the State, unless the 
Governor and Council of State shall have previously approved, in the manner 
provided in subsection (c) of this section, the commission of the act which caused 
the raising of the land in question. : ' 

(c) If any owner of land adjoining any navigable water desires to fill in the 
area immediately in front of his land, he may apply to the Department of Admin- 
istration for an easement to make such fill. The applicant shall deliver to each 
owner of riparian property adjoining that of the applicant, a copy of the applica- 
tion filed with the Department of Administration, and each such riparian owner 
shall have thirty days from the date of such service to file with the Department 
of Administration written objections to the granting of the proposed easement. 
If the Department of Administration finds that the proposed fill will not impede 
navigation or otherwise interfere with the use of the navigable water by the pub- 
lic or injure any adjoining riparian owner, it shall issue to such applicant an 
easement to fill and shall fix the consideration to be paid for the easement, sub- 
ject to the approval of the Governor and Council of State in each instance. The 
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granting by the State of the permit or easement so to fill shall be deemed conclu- 
sive evidence and proof that the applicant has complied with all requisite condi- 
tions precedent to the issuance of such permit or easement, and his right shall 
not thereafter be subject to challenge by reason of any alleged omission on his 
part. None of the provisions of this section shall relieve any riparian owner of 
the requirements imposed by the applicable laws and regulations of the United 
States. Upon completion of such filling, the Governor and Council of State may, 
upon request, direct the execution of a quitclaim deed therefor to the owner to 
whom the easement was granted, conveying the land so raised, upon such terms 
as are deemed proper by the Department and approved by the Governor and 
Council of State. 


(d) If an island is, by any process of nature or by act of man, formed in any 
navigable water, title to such island shall vest in the State and the island shail 
become a part of the vacant and unappropriated lands of the State. Provided, 
however, that if in any process of dredging, by either the State or federal govern- 
ment, for the purpose of deepening any harbor or inland waterway, or clearing 
out or creating the same, a deposit of the excavated material is made upon the 
lands of any owner, and title to which at the time is not vested in either the State 
or federal government, or any other person, whether such excavation be depos- 
ited with or without the approval of the owner or owners of such lands, all such 
additions to lands shall accrue to the use and benefit of the owner or owners of 
the land or lands on which such deposit shall have been made, and such owner 
or owners shall be deemed vested in fee simple with the title to the same. 


(e) The Governor and Council of State may, upon proof satisfactory to them 
that any land has been raised above the high water mark of any navigable water 
by any process of nature or by the erection of any pier, jetty or breakwater, and 
that this, or any other provision of this section vests title in the riparian owner 
thereof, whenever it may be necessary to do so in order to establish clear title to 
such land in the riparian owner, direct execution of a quitclaim deed thereto, 
conveying to such owner all of the State’s right, title, and interest in such raised 
land. (1959, c. 683, s. 1.) 


§ 146-7. Sale of timber rights; procedure; instruments conveying 
rights; disposition of proceeds. — The Department of Administration may 
sell timber rights in the vacant and unappropriated lands, swamp lands, and 
lands acquired by the State by virtue of being sold for taxes, at public or private 
sale, at such times, upon such consideration, in such portions, and upon such 
terms as are deemed proper by the Department and approved by the Governor 
and Council of State. Every instrument conveying timber rights shall be ex- 
ecuted in the manner required of deeds by G. S. 146-74 through 146-78, and shall 
be approved by the Governor and Council of State as therein required, or by the 
agency designated by the Governor and Council of State to approve conveyances 
of such rights. The net proceeds of all sales of timber from those lands shall be 
paid into the State Literary Fund. (1959, c. 683, s. 1. ) 

Cited in Williams v. McSwain, 248 N. 
C. 13, 102 S. E. (2d) 464 (1958). 


§ 146-8. Disposition of mineral deposits in State lands under wa- 
ter.—The State, acting at the request of the Department of Conservation and 
Development, is fully authorized and empowered to sell, lease, or otherwise dis- 
pose of any and all mineral deposits belonging to the State which may be found 
in the bottoms of any sounds, rivers, creeks, or other waters of the State. The 
State, acting at the request of the Department of Conservation and Development, 
is authorized and empowered to convey or lease to such person or persons as it 
may, in its discretion, determine, the right to take, dig, and remove from such 
bottoms such mineral deposits found therein belonging to the State as may be 
sold, leased, or otherwise disposed of to them by the State. The State, acting 
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at the request of the Department of Conservation and Development, is authorized 
to grant to any person, firm, or corporation, within designated boundaries for 
definite periods of time, the right to such mineral deposits, or to sell, lease, or 
otherwise dispose of same upon such other terms and conditions as may be 
deemed wise and expedient by the State and to the best interest of the State. Be- 
fore any such sale, lease, or contract is made, it shall be approved by the Depart- 
ment of Administration and by the Governor and Council of State. 

Any sale, lease, or other disposition of such mineral deposits shall be made sub- 
ject to all rights of navigation and subject to such other terms and conditions as 
may be imposed by the State. 

The net proceeds derived from the sale, lease, or other disposition of such min- 
eral deposits shall be paid into the treasury of the State, but the same shall be 
used exclusively by the Department of Conservation and Development in paying 
the costs of administration of this section and for the development and conserva- 
tion of the natural resources of the State, including any advertising program 
which may be adopted for such purpose, all of which shall be subject to the ap- 
proval of the Governor, acting by and with the advice of the Council of State. 
(495776 S85 GS 559 13-267 1959,65683, sus) 

Cited in Williams v. McSwain, 248 N. 

C. 13, 102 S. E. (2d) 464 (1958). 


§ 146-9. Disposition of mineral deposits in State lands not under 
water.—The Department of Administration may sell, lease, or otherwise dis- 
pose of mineral rights or deposits in the vacant and unappropriated lands, swamp 
lands, and lands acquired by the State by virtue of being sold for taxes, not lying 
beneath the waters of the State, at such times, upon such consideration, in such 
portions, and upon such terms as are deemed proper by the Department and 
approved by the Governor and Council of State. Every instrument conveying 
such rights shall be executed in the manner required of deeds by G. S. 146-74 
through 146-78, and shall be approved by the Governor and Council of State 
as therein provided, or by the agency designated by the Governor and Council 
of State to approve conveyances of such rights. The net proceeds of disposi- 
tions of all such mineral rights or deposits shall be paid into the State Literary 
Fund. (1959, c. 683, s. 1.) 


§ 146-10. Leases.—The Department of Administration may lease or rent 
the vacant and unappropriated lands, swamp lands, and lands acquired by the 
State by virtue of being sold for taxes, at such times, upon such consideration, 
in such portions, and upon such terms as it may deem proper. Every lease or 
rental of such lands by the Department shall be approved by the Governor and 
Council of State, or by the agency designated by the Governor and Council of 
State to approve such leases and rentals. (1959, c. 683, s. 1.) 


§ 146-11. Easements, rights-of-way, etc. — The Department of Ad- 
ministration may grant easements, rights-of-way, dumping rights and other in- 
terests in State lands, for the purpose of 


(1) Cooperating with the federal government, 
(2) Utilizing the natural resources of the State, or 
(3) Otherwise serving the public interest. 


The Department shall fix the terms and consideration upon which such rights 
may be granted. Every instrument conveying such interests shall be executed in 
the manner required of deeds by G. S. 146-74 through 146-78, and shall be ap- 
proved by the Governor and Council of State as therein provided, or by the 
agency designated by the Governor and Council of State to approve conveyances 
of such interests. (1959, c. 683, s. 1.) 
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§ 146-12. Easements in lands covered by water.—The Department 
of Administration may grant, to adjoining riparian owners, easements in lands 
covered by navigable waters or by the waters of any lake owned by the State 
for such purposes and upon such conditions as it may deem proper, with the 
approval of the Governor and Council of State. The Department may, with the 
approval of the Governor and Council of State, revoke any such easement upon 
the violation by the grantee or his assigns of the conditions upon which it was 
granted. 


Every such easement shall include only the front of the tract owned by the 
riparian owner to whom the easement is granted, shall extend no further than 
the deep water, and shall in no respect obstruct or impair navigation. 

When any such easement is granted in front of the lands of any incorporated 
town, the governing body of the town shall regulate the line on deep water to 
which wharves may be built. (1854-5, c. 21; R. C., c. 42, s. 1; Code, s. 2751; 
1889, c. 555; 1891, c. 532; 1893, cc. 4, 17, 349; 1901, c. 364; Rev., s. 1696; C. S., 
s. 7543; G. S., s. 146-6; 1959, c. 683, s. 1.) 


Editor’s Note.—The cases in the fol- 
lowing note were cited under former § 
146-6. 

In State vy. Hason. 114eN 2c. 787a19 Ro: 
E. 88 (1894), it was held that a city whose 
limits extended to a navigable stream has 
jurisdiction only to the low-water mark. 
In view of this case it would seem that 
a city can only regulate the deep water 
line, for the purpose of entry when the 
stream is in the city, and it has not the 
power of regulating the deep water line 
when it extends only to the stream, unless 
so provided by its charter or express legis- 
lation. 

Entry by Riparian Owner.—Navigable 
waters may be entered to the deep water 
line, for wharfage purposes. Barfoot v. 
Willis, 178 N. C. 200, 100 S. E. 303 (1919), 
but this right of entry is restricted to a 
riparian owner, and applies only to his im- 
mediate water front. Bond v. Wood, 107 
NSE CAp13 9-12 on Lames tm 8 90) 

A grant to a riparian owner of land cov- 
ered by navigable water conveys only an 
easement therein, and a deed of the land 
adjoining the navigable water conveys the 
easement in the land covered by the water. 
Shephard’s Point Land Co. v. Atlantic 
Hotel, 132 N. C. 517, 44 S. E. 39 (1903). 

Regulating Deep Water Line by Man- 
damus.— Mandamus will lie by the riparian 
owner of land lying within the limits of an 
incorporated town, or city, to compel the 
town or city to “regulate the deep water 
line to which wharves may be built” as 
required by this section. Wool v. Eden- 
ton, 115 5N. C10 5203S hai65e(1892): 


Prior to this case the court had held, 
because of the former wording of the stat- 
ute, that a riparian owner in a city could 
not make an entry and the Secretary of 
State could not issue a grant until the line 
of deep water had been regulated by the 
municipal corporation. Wool v. Saunders, 
10S eN21C2 729, 1370, ¢ He 29451891): 

Rights Go with Land.—Riparian rights 
being incident to land abutting on navi- 
gable water cannot be conveyed without 
a conveyance of such land, and lands cov- 
ered by navigable water are subject to en- 
try only by the owner of the land abutting 
thereon. Zimmerman vy. Robinson, 114 N. 
C39) 1949S. -Ee 102 (1804) Cand «Caran. 
Hotel, 134 N. C. 397, 46 S. E. 749 (1904). 
An adjacent riparian owner acquires only 
an easement in the bed of navigable waters 
in front of his shore lots for the purpose 
of building a wharf. Atlantic, etc., R. Co. 
vee Wayiil 724N.C.0774- 90 S2EF 93% (1936): 

Same—Fishing Rights.—The right to 
build a wharf in front of riparian property 
does not give the riparian owner exclusive 
fishing privilege in the navigable part of 
the stream on which his property fronts. 
But the riparian owner will be protected 
from wrongful interference. Beil v. Smith, 
171 RIN Cael 1 687m O20 Lo San o1G)s 

Erroneous Survey of the Deep Water 
Line.—In case the line marked out is not 
the deep water line a riparian owner has 
a right to have the error corrected, and he 
will not be estopped because of a grant 
had under the erroneous survey. Wool v. 
Edenton, 117 N. C. 1, 23 S. E. 40 (1895). 


§ 146-13. Erection of piers on State lakes restricted.—No person, 


firm, or corporation shall erect upon the floor of, or in or upon, the waters of 
any State lake, any dock, pier, pavilion, boathouse, bathhouse, or other structure, 
without first having secured a permit to do so from the Department of Adminis- 
tration, or from the agency designated by the Department to issue such permits. 
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Each permit shall set forth in required detail the size, cost, and nature of such 
structure; and any person, firm, or corporation erecting any such structure 
without a proper permit or not in accordance with the specifications of such 
permit shall be guilty of a misdemeanor and upon conviction shall be fined not 
more than fifty dollars ($50.00) or imprisoned not exceeding thirty days. The 
State may immediately proceed to remove such unlawful structure through due 
process of law, or may abate or remove the same as a nuisance after five days’ 
notice. (1933, c. 516, s.3;G. S., s. 146-10; 1959, c. 683, s. 1.) 


§ 146-14. Proceeds of dispositions of certain State lands.—The net 
proceeds of all sales, leases, rentals, or other dispositions of the vacant and un- 
appropriated lands, swamp lands, and lands acquired by the State by virtue of 
being sold for taxes, and all interests and rights therein, shall be paid into the 
PN Literary Fund, except as otherwise provided in this chapter. (1959, c. 

RUS 


§ 146-15. Definition of net proceeds.—For the purposes of this sub- 
chapter, the term “net proceeds” means the gross amount received from the sale, 
lease, rental, or other disposition of any State lands, less 


(1) Such expenses incurred incident to that sale, lease, rental, or other dis- 
position as may be allowed under rules and regulations adopted by 
the Governor and approved by the Council of State; 


(2) Amounts paid pursuant to G. S. 105-296.1, if any; and 
(3) A service charge to be paid into the State Land Fund. 


The amount or rate of such service charge shall be fixed by rules and regula- 
tions adopted by the Governor and approved by the Council of State, but as to 
any particular sale, lease, rental, or other disposition, it shall not exceed ten 
per cent (10%) of the gross amount received from such sale, lease, rental, or 
other disposition. Notwithstanding any other provision of this subchapter, no 
service charge shall be paid into the State Land Fund from proceeds derived 
from the sale of land or products of land owned or held for the use of the Wild- 
life Resources Commission, or purchased or acquired with funds of the Wildlife 
Resources Commission. (1959, c. 683, s. 1.) 


ARTICLE 3. 
Discovery and Reclamation, 


§ 146-16. Department of Administration to supervise.—The Depart- 
ment of Administration shall be responsible for discovering, inventorying, sur- 
veying, and reclaiming the vacant and unappropriated lands, swamp lands, and 
lands acquired by the State by virtue of being sold for taxes, and shall take all 
measures necessary to that end. All expenses incurred in the performance of 
these activities shall be paid from the State Land Fund, unless otherwise pro- 
vided by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-17. Mapping and discovery agreements.—The Department of 
Administration, acting on behalf of the State, for the purpose of discovering State 
lands, may, with the approval of the Governor and Council of State, enter into 
agreements with counties, municipalities, persons, firms, and corporations provid- 
ing for the discovery of State land by the systematic mapping of the counties of 
the State and by other appropriate means. All expenses incurred by the Depart- 
ment incident to such mapping and discovery agreements shall be paid from the 
State Land Fund, unless otherwise provided by the General Assembly. (1959. 
€7 683 rs/i2) 
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ARTICLE 4. 
Miscellaneous Provisions, 


§ 146-18. Recreational use of State lakes regulated.—All recreation, 
except hunting and fishing, in, upon, or above any or all of the State lakes re- 
ferred to in this subchapter may be regulated in the public interest by the State 
agency having administrative authority over these areas. (1933, c. 516, s. 1; 
G. S., s. 146-8; 1959, c. 683, s. 1.) 


§ 146-19. Fishing license fees for nonresidents of counties in which 
State lakes are situated.—The Wildlife Resources Commission, through its 
authorized agent or agents, is hereby authorized to require of nonresidents of the 
county within which a State lake is situated a daily or weekly permit in lieu of 
the regular “resident State license” for fishing with hook and line or rod and reel 
within said lake in accordance with the regulations of the Commission relating 
to said lake. Except for the provisions of this section, the laws and regulations 
dealing with the issuance of fishing permits by said Commission must be complied 


with. (1933, c. 516, s. 4; G.S., s. 146-11; 1959, c. 683, s. 1.) 


§ 146-20. Forfeiture for failure to register deeds. — All the grants 
and deeds for swamp lands made prior to November 1, 1883, must have been 
proved and registered, in the county where the lands are situate, within twelve 
months from November 1, 1883, and every such grant or deed, not being so 
registered within that time, shall be void, and the title of the proprietor in such 
lands shall revert to the State; but the provisions of this section shall be applica- 
ble only to the swamp lands which have been surveyed or taken possession of 
by, or are vested in, the State or its agencies. (R. S., c. 67, s. 10; R. C, c. 66, 
s. 10; Code,ss. 2513, 5806 Rev., s..4046 5S) °S50/623.-(a.5.2 6 ela slo oe, 
c. 683, s. 1.) 


SUBCHAPTER II. ALLOCATED STATE LANDS. 


ARTICLE 5. 
General Provisions. 


§ 146-21. Intent of subchapter.—It is the purpose and intent of this 
subchapter to provide for and regulate the acquisition, disposition, and manage- 
ment of all State lands other than the vacant and unappropriated lands, swamp 
lands, lands acquired by the State by virtue of being sold for taxes, and sub- 
merged lands. (1959, c. 683, s. 1.) 


ARTICLE 6, 
Acquisitions. 


§ 146-22. All acquisitions to be made by Department of Adminis- 
tration.—Every acquisition of land on behalf of the State or any State agency, 
whether by purchase, condemnation, lease, or rental, shall be made by the Depart- 
ment of Administration and approved by the Governor and Council of State. 
(1957, c. 584, s.6; G. S., s. 146-103 ; 1959, c. 683, s. 1.) 


§ 146-23. Agency must file statement of needs; Department must 
investigate.—Any State agency desiring to acquire land, whether by purchase, 
condemnation, lease, or rental, shall file with the Department of Administration 
an application setting forth its needs, and shall furnish such additional informa- 
tion as the Department may request relating thereto. Upon receipt of such ap- 
plication, the Department of Administration shall promptly investigate all aspects 
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of the requested acquisition, including the existence of actual need for the re- 
quested property on the part of the requesting agency; the availability of land 
already owned by the State or by any State agency which might meet the re- 
quirements of the requesting agency; the availability, value, and status of title 
of other land, whether for purchase, condemnation, lease, or rental, which might 
meet the requirements of the requesting agency; and the availability of funds 
to pay for land if purchased, condemned, leased, or rented. (1957, c. 584, s. 6; 
G, S.,.s. 146-104 ; 1959, 'c.. 683, s. 1.) 


§ 146-24. Procedure for purchase or condemnation. — (a) If, after 
investigation, the Department determines that it is in the best interest of the 
State that land be acquired, the Department shall proceed to negotiate with the 
owners of the desired land for its purchase. 

(b) If the purchase price and other terms are agreed upon, the Department 
shall then submit to the Governor and Council of State the proposed purchase, 
together with a copy of the deed, for their approval or disapproval. If the Gov- 
ernor and Council of State approve the proposed purchase, the Department shall 
pay for the land and accept delivery of a deed thereto. All conveyances of pur- 
chased real property shall be made to “the State of North Carolina,” and no 
such conveyance shall be made to a particular agency, or to the State for the 
use or benefit of a particular agency. 

(c) If negotiations for the purchase of the land are unsuccessful, or if the 
State cannot obtain a good and sufficient title thereto by purchase from the own- 
ers, then the Department of Administration may request permission of the 
Governor and Council of State to exercise the right of eminent domain and 
acquire any such land by condemnation in the manner prescribed by chapter 40 
of the General Statutes. Upon approval by the Governor and Council of State, 
the Department may proceed to exercise the right of eminent domain. Approval 
by no other State agency shall be required as a prerequisite to the exercise of 
the power of eminent domain by the Department. (1957, c. 584, s. 6; G. S., s. 
146-105; 1959, c. 683, s. 1.) 


§ 146-25. Leases and rentals.—lI{, after investigation, the Department 
of Administration determines that it is in the best interest of the State that land 
be leased or rented for the use of the State or of any State agency, the Depart- 
ment shall proceed to negotiate with the owners for the lease or rental of such 
property. All lease and rental agreements entered into by the Department shall 
be promptly submitted to the Governor and Council of State for approval or 
disapproval. (1957, c. 584, s.6;G.S., s. 146-106; 1959, c. 683, s. 1.) 


§ 146-26. Donations and devises to State.—No devise or donation of 
land or any interest therein to the State or to any State agency shall be effective 
to vest title to the said land or any interest therein in the State or in any State 
agency until the devise or donation is accepted by the Governor and Council of 
State. Upon acceptance by the Governor and Council of State, title to the said 
land or interest therein shall immediately vest as of the time title would have 
vested but for the above requirement of acceptance by the Governor and Coun- 


cil of State. (1957, c. 584, s.6;G. S., s. 146-107; 1959, c. 683, s. 1.) 


ARTICLE 7. 
Dispositions. 


§ 146-27. All sales, leases, and rentals to be made by Department 
of Administration. —Every sale, lease, or rental of land owned by the State or 
by any State agency shall be made by the Department of Administration and 
approved by the Governor and Council of State. In no event shall the Depart- 
ment of Administration have authcrity to initiate any proceeding for the sale, 
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lease, or rental of land heretofore allocated to or used by any State agency. 
(1957, c. 584, s.6; G. S., s. 146-108; 1959, c. 683, s. 1.) 


§ 146-28. Agency must file application with Department; Depart- 
ment must investigate.—Any State agency desiring to sell, lease, or rent any 
land owned by the State or by any State agency shall file with the Department 
of Administration an application setting forth the facts relating to the pro- 
posed transaction, and shall furnish the Department with such additional infor- 
mation as the Department may request relating thereto. Upon receipt of such 
application, the Department of Administration shall promptly investigate all 
aspects of the proposed transaction, including particularly present and future 
State need for the land proposed to be conveyed, leased, or rented. (1957, c¢. 
984, s.6; G. S., s. 146-109; 1959, c. 683, s. 1.) 


§ 146-29. Procedure for sale, lease, or rental.—If, after investigation, 
the Department of Administration determines that it is in the best interest of 
the State that land be sold, leased, or rented, the Department shall proceed 
with its sale, lease, or rental, as the case may be, in accordance with rules 
adopted by the Governor and approved by the Council of State. If an agree- 
ment of sale, lease, or rental is reached, the proposed transaction shall then be 
submitted to the Governor and Council of State for their approval or disapproval. 
Every conveyance in fee of land owned by the State or by any State agency 
shall be made and executed in the manner prescribed in G. S. 146-74 through 
146-78. (1957, c. 584, s.6;G.S., s. 146-110; 1959, c. 683, s. 1.) 


§ 146-30. Application of net proceeds.—The net proceeds of any dispo- 
sition made in accordance with this subchapter shall be handled in accordance 
with the following priority: First, in accordance with the provisions of any 
trust or other instrument of title whereby title to such real property was hereto- 
fore acquired or is hereafter acquired; second, as provided by any other act of 
the General Assembly; third, the net proceeds shall be deposited with the State 
Treasurer in a capital improvement account to the credit of the State agency at 
whose request the disposition was approved, to be used for such specific capital 
improvement projects or other purposes as are approved by the Director of the 
Budget and the Advisory Budget Commission. 

For the purposes of this subchapter, the term “net proceeds” means the gross 
amount received from the sale, lease, rental, or other disposition of any State 
Yands, less 

(1) Such expenses incurred incident to that sale, lease, rental, or other 
disposition as may be allowed under rules and regulations adopted 
by the Governor and approved by the Council of State; 

(2) Amounts paid pursuant to G. S. 105-296.1, if any; and 

(3) A service charge to be paid into the State Land Fund. 

The amount or rate of such service charge shall be fixed by rules and regula- 
tions adopted by the Governor and approved by the Council of State, but as 
to any particular sale, lease, rental, or other disposition, it shall not exceed ten 
per cent (10%) of the gross amount received from such sale, lease, rental, or 
other disposition. Notwithstanding any other provision of this subchapter, the 
net proceeds derived from the sale of land or products of land owned by or 
under the supervision and control of the Wildlife Resources Commission, or 
acquired or purchased with funds of that Commission, shall be paid into the Wild- 
life Resources Fund. (1959, c. 683, s. 1.) 


ARTICLE 8, 


Miscellaneous Provisions. 


§ 146-31. Right of appeal to Governor and Council of State.—The 
requesting agency, in the event of disagreement with a decision of the Depart- 
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ment of Administration regarding the acquisition or disposition of land pur- 
suant to the provisions of this gone da shall have the right of appeal to the 
Governor and Council of State. (1957, c. 584, s. 6; G. S., s. 146-113; 1959, c. 
683, s. 1.) 


§ 146-32. Exemptions as to leases, etc. — The Governor, acting with 
the approval of the Council of State, may adopt rules and regulations 


(1) Exempting from any or all of the requirements of this subchapter such 
classes of lease, rental, easement, and right-of-way transactions as 
he deems advisable; and 


(2) Authoring any State agency to enter into and/or approve those classes 
of transactions exempted by such rules and regulations from the 
requirements of this chapter. (1959, c. 683, s. 1.) 


§ 146-33. State agencies to locate and mark boundaries of lands. 
—Every State agency shall locate and identify, and shall mark and keep marked, 
the boundaries of all lands allocated to that agency or under its control. The 
Department of Administration shall locate and identify, and mark and keep 
marked, the boundaries of all State lands not allocated to or under the control 
of any other State agency. The chief administrative officer of every State agency 
is authorized to contract with the State Prison Department for the furnishing, 
upon such conditions as may be agreed upon from time to time between the 
State Prison Department and the chief administrative officer of that agency, of 

rison labor for use where feasible in the performance of these duties. (1957, c. 


584s. 2: G. S.,'s!1432145.1= 1959, '¢.-683, s. 1.) 


§ 146-34. Agencies may establish agreed boundaries.—Every State 
agency may establish agreed boundaries between lands allocated to it or under 
its control, and the lands of any other owner, subject to the approval of the 
Governor and Council of State. The Department of Administration is authorized 
to establish agreed boundaries between State lands not allocated to or under 
the control of any other State agency and the lands of any other owner, subject 
to the approval of the Governor and Council of State. The Attorney General 
shall represent the State in all proceedings to establish boundaries which cannot 
be established by agreement. (1957, c. 584, s. 3; G. S.,s» 143-145.2;, 1959,..c. 
683;is 2h.) 


§ 146-35. Severance approval delegation.—The Governor, acting with 
the approval of the Council of State, may adopt rules and regulations delegating 
to any other State agency the authority to approve the severance of buildings 
and standing timber from State lands. Upon such approval of severance, the 
buildings or timber affected shall be, for the purposes of this chapter, treated as 
personal property. (1959, c. 683, s. 1.) 


§ 146-36. Acquisitions for and conveyances to federal government. 
—The Governor and Council of State may, whenever they find that it is in the 
best interest of the State to do so, enter into any contract or other agreement 
which will be sufficient to comply with federal laws or regulations, binding the 
State to acquire for and to convey to the United States government land or 
any interest in land, and to do such other acts and things as may be necessary 
for such compliance. 

The Governor and Council of State may authorize any conveyance to the 
United States government to be made upon nominal consideration whenever 
they deem it to be in the best interest of the State to do so. (1959, c. 683, s. 1.) 
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SUBCHAPTER III. ENTRIES AND GRANTS. 
ARTICLE 9, 


General Provisions. 


§ 146-37. Intent of subchapter.—It is the purpose and intent of this 
subchapter to protect vested rights, titles, and interests acquired under the laws 
governing entries and grants as they read immediately prior to the ratification 
of this chapter. (1959, c. 683, s. 1.) 


§ 146-38. Pending entries.—All entries which have been filed with 
entry-takers within one year prior to the ratification of this chapter, or filed 
more than one year prior to the ratification of this chapter but still pending due 
to the filing of protest to the entry, shall be processed pursuant to the provisions 
of chapter 146 of the General Statutes as it read immediately prior to the ratifi- 
cation of this chapter. Every such entry shall be paid for within one year from 
the date of entry, unless a protest be filed to the entry, in which event it shall 
be paid for within one year after final judgment on the protest; and all entries 
not thus paid for shall become null and void, and shall not be subject to re- 
newal. It shall be the duty of both the enterer and protestant to conclude, within 
twelve months from the date of ratification of this chapter, all actions wherein a 
protest has been filed, and such cases shall be given preference on the dockets 
of the courts of the State. Any action not so concluded shall be deemed a lapse 
as to enterer and protestant. It is not the intent of this proviso to void any 
previous grant of the State of North Carolina, or to divest any vested right, 
but to terminate all rights accrued on account of an entry wherein no grant 
has been made. Provided that the resident judge of the superior court or the 
judge holding the superior courts of the district where the land lies, may, for 
good cause shown, extend the time within which an action in which a protest 
has been filed is required by this section to be concluded; but no single extension 
shall exceed one year in duration. A copy of this section shall be mailed by the 
Secretary of State to all parties to actions wherein protests have been filed as 
may be determined by records available in his office, and to all clerks of the su- 
perior court of the State. (1959, c. 683, s. 1.) 


§ 146-39. Void grants; not color of title. — Every entry made and 
every grant issued for any lands not authorized by G. S. 146-1 through 146-77, 
as those sections read immediately prior to the ratification of this chapter, to be 
entered or granted shall be void. 

Every grant of land issued since March 6, 1893, in pursuance of the statutes 
regulating entries and grants, shall, if such land or any portion thereof has been 
heretofore granted by this State, so far as relates to any such land heretofore 
granted, be absolutely void for all purposes whatever, shall confer no rights upon 
the grantee therein or those claiming under such grantee, and shall in no case 
and under no circumstances constitute any color of title to any person. (R. C.,, 
c. 42, 5.2: Cade, s. 27552 1693Nc. 490; Reyits, 169905 GAS is 7545" Gras ac 
135 br Cc: Goa, so. 1) 

Editor’s Note.—The cases in the fol- 
lowing note were cited under former § 
146-13. 

In General—Where there are two or 
more conflicting titles derived from the 


statute where land in controversy has been 
previously granted to plaintiff’s predeces- 
sor in title, a subsequent grant of the same 
land. under which defendants claimed title, 
was void for all purposes. Johnston v. 


State, the elder shall be preferred, upon 
the familiar maxim that he who is prior in 
time shall be prior in right and shall be 
adjudged to have the better title. Berry 
v. Lumber Co., 141 N. C. 386, 54 S: E. 
278, (1906). 

Under the express provisions of this 


Kramer Bros. & Co., 203 F. 733 (1913). 
The State’s grant of land was held not 
invalid under this section where land con- 
veyed by the grant had not been covered 
by any previous grant. Peterson v. Sucro, 
101 F. (2d) 282 (1939). 
State Not Interested in Conflicting 
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Grants.—A protest to the entry raises the 
issue of title solely between the enterer 
and protestant, in which the State is not 
interested, the burden being on the enterer 
to prove the protestant’s grant does not 
cover the land described in his entry. 
Walker v. Parker, 169 N. C. 150, 85 S. E. 
306 (1915). 

Title by Adverse Possession. — Where 
upon protest to the entry of the State’s 
lands it is ascertained that the lands de- 
scribed in the entry are not contained in 
the former grant, the protestant may show 
that the lands are not vacant and unappro- 
priated by sufficient adverse possession to 
take the title out of the State and vest it 
in himself. Walker v. Parker, 169 N. C. 
150, 85 S. E. 306 (1915). 

Title to Lappage by Adverse Possession. 
—To mature a title under the junior grant, 
there must be shown adverse and exclu- 
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sive possession of the lappage, or the law 
will presume possession to be in the true 
owner as to all that portion of the lappage 
not actually occupied by the junior claim- 
ant. McLean v. Smith, 106 N. C. 172, 11 
S. E. 184 (1890); Boomer v. Gibbs, 114 
NaC! 76,. 19004 (beeo Ulso4y Curie ve 
Gilchrist] 147 IN, * ©) 648 55616 os. bese 
(1908); Blue Ridge Land Co. v. Floyd, 167 
N. C. 686, 83 S. E. 687 (1914); Carolina 
Central Land Co. v. Potter, 189 N. C. 56, 
127 S. EB. 343 (1925). 

Application to Grants Since March 6, 
1893.—This section providing that a junior 
grant shall not be color of title so far as it 
covers land previously granted, applies by 
its terms only to grants issued since March 
6, 1893. Weaver v. Love, 146 N. C. 414, 59 
S. E. 1041 (1907); Land Co. v. Western, 
177 N. C. 248, 98 S. E. 706 (1919). 


ArTIcLE 10. 
Surveys. 


§ 146-40. Record of surveys to be kept.—The county commissioners 
of the several counties of the State shall provide a suitable book or books for 
recording of surveys of entries of land, to be known as Record of Surveys, to be 
kept in the office of register of deeds as other records are kept. Such record shall 
have an alphabetical and numerical index, the numerical index to run consecu- 


tively. 


It shall be the duty of every county surveyor or his deputy surveyor 


who makes a survey to record in such book a perfect and complete record of all 
surveys of lands made upon any warrant issued upon any entry, and date and 


sign same as of the date such survey was made. 


(1905, c. 242; Rev., s. 1722; 


Gui 158 7570 GO Ss s9146-39:21959, ¢,.683;s. (1) 


Vague Record Not Good against Junior 
Enterer.—Prior to this section an entry of 
the State’s vacant and unappropriated 
lands too vague to give notice of the bound- 
aries of the land intended to be entered 
was not sufficient notice to a second en- 
terer who has perfected his grant in igno- 
rance of the first; and the mere running 
of the lines of the lands by survey or the 
making of a map by the first enterer which 


he could keep in his possession, or the 
warrant to the county surveyor, necessarily 
no more definite than the original entry, 
did not remedy the defective description 
of the entry. This section provides for 
notice of all surveys and such will not 
hereafter arise. Lovin v. Carver, 150 N. 
C. 710, 64 S. E. 775 (1911), cited under 
former § 146-39. 


§ 146-41. Former surveys recorded. — Where any ex-surveyor of a 


county is alive and has correct minutes 
made by him during his term of office, 


or notes of surveys of land on entries 
it shall be lawful for him to record and 


index such survey in the Record of Surveys, and the county commissioners shall 


pay for such services ten cents 


(10¢) for each survey so recorded and indexed. 


(1905, c. 242, s. 2; Rev., s. EON ORC SA te eet 146-40; 1959, c. 683, 


sake) 


§ 146-42. What record must show; received as evidence. — All 
surveys so recorded in such book shall show the number of the tract of land, 
the name of the party entering, and the name of the assignee if there be any 
assignee; and shall be duly indexed, both alphabetically and numerically, in such 
record in the name of the party making the entry and in the name of the assignee 
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if there be any assignee. Such record of any surveyor or deputy surveyor when 
so made shall be read in evidence in any action or proceeding in any court: 
Provided that if such record differs from the original certificates of survey 
heretofore made or on file in the office of the Secretary of State, such original 
or certified copy of the certificate in the Secretary of State’s office shall control. 
(1905; :6%.242, 'ss.12)3, Gy aREvy iG) 17238 G. S. Me AP 5725 Ges, wet 146-41; 1959, c. 
683, s. 1.) 


ArTIcLE 11, 
Grants. 


§ 146-43. Cutting timber on land before obtaining a grant.—lIf any 
person shall make an entry of any lands, and before perfecting title to same shall 
enter upon such lands and cut therefrom any wood, trees, or timber, he shall 
be guilty of a misdemeanor. Any person found guilty under the provisions of 
this section shall further pay to the State double the value of the wood, trees, 
or timber taken from the land, and it shall be the duty of the solicitor of the dis- 
trict in which the land lies to sue for the same. (1903, c. 2h Lin Sis REVS. 
37413 Ci S78 7582 $G"S.7 8) 146-51. 7995000, o83uer 1s) 


§ 146-44. Card index system for grants. — The Secretary of State 
shall install in his office a card index system for grants, and every warrant, plot, 
and survey that can be found shall be encased in separate envelopes. Each card 
and envelope shall show substantially the following: 


Sef. ov BY vi ahip'4 Gs foo Wie ARE EN io ancl oe Gounty ted. dhe Rens oe es oe ie ee Cres 
Namie bss: siepareydesis tans Mae ba ssc 64.4 ip eo wR eh vae Ice a GI ak ee ae 
Granta Non hid: hae eb eee Issued.cs Sn on Sake ie eee 
Grants Books wih nti tra: Sule nis ays ee ee PaSe ute. daly dala sihclae teeters 
Entity: «Nod western anes cho eee Tiutered iene aul) peer ae ee 
File NO, -#)e:s°s'ssetyaldie ins sazs Bigs ea a ROS a eet ace ne 
Cocation seo Piatasestacds 14 Peis. Aelet,, Sar ee A 
Remarks; 460 Deere 24 |. ipa, Lee a Re ce ae eee oe 


Such grant books as are old and falling to pieces shall be recopied, and when- 
ever any part of the record of a grant is partly gone or destroyed the Secretary 
of State shall restore same, if he can do so with accuracy from the description 
in the plot and survey upon which the grant was issued and original record 
made:_(1909,:¢..505; ss. 32,3; CHS.) 577584; Geos 3146-53" 1959) co ba4nce it 


§ 146-45. Grant of Moore’s Creek Battlefield authorized.—In con- 
junction with an act of Congress relating to the establishment of the Moore’s 
Creek National Military Park (June 2, 1926, c. 448, s. 2, 44 Stat. 684; U. S. 
Code, Title 16, ss. 422-422(d)), the Governor of the State of North Carolina 
is hereby authorized to execute to the United States government a deed vesting 
the title to Moore’s Creek Battlefield, Pender County, in said United States 
government on behalf of the State of North Carolina, to preserve the same as 
an historical battlefield: Provided that the consent of the State of North Carolina 
to such acquisition by the United States is upon the express condition that the 
State of North Carolina shall so far retain a concurrent jurisdiction with the 
United States over such battlefield as that all civil and criminal processes issued 
from the courts of the State of North Carolina may be executed thereon in like 
manner as if this authority had not been given: Provided further, that the title 
to said battlefield so conveyed to the United States shall revert to the State of 
North Carolina unless said land is used for the purpose for which it is ceded. 
(1925, c. 40; 1927, c. 56; G. S., s. 146-54; 1959, c. 683, si-1.) 


358 


§ 146-46 1963 CUMULATIVE SUPPLEMENT § 146-48 


ARTICHH 12. 
Correction of Grants. 


§ 146-46. When grants may issue.—In any case where, under the pro- 
visions of this subchapter, the Secretary of State is authorized to issue a grant 
or a duplicate grant to correct an error in a prior grant, the grant of correction 
shall be authenticated by the Governor, countersigned by the Secretary of State, 
and recorded in the office of the Secretary of State. The date of the entry and 
the number of the survey from the certificate of survey upon which the grant 
is founded shall be inserted in every such grant, and a copy of the plot shall be 
nifached to theserant mie 77enee b14,/s, 10, P. Ri; 1783, ¢, 185, 8) 14, -P..Rs; 
79g CR a55e Prey ey cre; 22, PuRty Ra.) 42, 93. 12), 225,Code,rss. 
OF 2779 1880 erbece nev, sso 1729) 1734, 1735; C. S.,:s: 7578; 'G. 3.3: 146- 
A7 21959). 683) 5c 1) 

Editor’s Note.—The cases in the fol- 
lowing note were cited under former § 
146-47. 


Deputy Signing. — It is necessary that 
the Secretary of State sign the grant, and 
if he signs it, it is valid no matter if there 


Grants under State Seal.—A grant with- 
out the Great Seal of the State affixed does 
not show title under that grant, as it is 
mandatory that the Seal be affixed to au- 
thenticate the signature of the Governor 
and Secretary of State. Howell v. Hurley, 
170 N: C. 798, 83 S. E. 699 (1914). 

A paper signed by the Governor and 
countersigned by the Secretary of State, 
although not bearing the Great Seal of the 
State, is admissible in evidence to show 
title. Howell v. Hurley, 170 N. C. 401, 87 
ome O Tah Ody), 

Secretary of State Must Sign.—A grant 
of land if not signed by the Secretary of 
State is void. Hunter v. Williams, 8 N. 
C. 221 (1820). 


has been an attempt to sign by one of the 
deputies. Fowler v. Development Co., 158 
Ne G43) a S¢ Om et 88, Gio d),. 

Place of Signature Immaterial. — It is 
not necessary that the Secretary of State 
countersign at any especial place on the 
grant to make it valid. Richards y. Lum- 
ber Co., 158 N. C. 54, 73 S. E. 485 (1911). 

Secretary of State Must Issue.—Where 
the claimant has complied with the law, 
and it appears from the warrant and sur- 
vey that the entry-taker and surveyor have 
discharged their duties, the Secretary must 
issue the grant, and has no discretion in 
the matter. Wool v. Saunders, 108 N. C. 
Teo 490. by 294° (189). 


§ 146-47. Change of county line before grant issued or registered. 
—All grants issued on entries for lands which were entered in one county, and 
before the issuing of the grants therefor or the registration of the grants, by the 
change of former county lines or the establishment of new lines, the lands so 
entered were placed in a county or in counties different from that in which they 
were situated, and the grants were registered in the county where the entries 
were made, shall be good and valid, and the registration of the grant shall have 
the same force and effect as if they had been registered in the county where the 
lands were situated. All persons claiming under and by such grants may have 
them, or a certified copy of the same, from the office of the Secretary of State, 
or from the office of the register of deeds when they had been erroneously regis- 
tered, recorded in the office of the register of deeds of the county or counties 
where the lands lie, and such registration shall have the same force and effect 
as if the grants had been duly registered in such county or counties. (1897, c. 
37 ; Rev., s. 1736; C. S., s. 7585; G. S., s. 146-55; 1959, c. 683, s. 1.) 

When the entry and survey are made in was registered. McMillan v. Gombill, 106 
one county, the registering of the deed in N. C. 359, 11 S. E. 273 (1890); Wyman v. 
that county gives good title although a Taylor, 124 N. C. 426, 32 S. E. 740 (1899), 
new county may have been organized in- cited under former § 146-55. 
cluding the land granted before the grant 


§ 146-48. Entries in wrong county. — Whereas many citizens of the 
State, on making entries of lands near the lines of the county wherein they reside, 
either for want of proper knowledge of the land laws of the State or not knowing 
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the county lines, have frequently made entries and extended their surveys on 
such entries into other counties than those wherein they were made, and ob- 
tained grants on the same; and whereas doubts have existed with respect to the 
validity of the titles to lands situated as aforesaid, so far as they extend into other 
counties than those where the entries were made; for remedy whereof it is here- 
by declared that all grants issued on entries made for lands situated as afore- 
said shall be good and valid against any entries thereafter made or grants issued 
thereon, (18055) c.°6/ 5,4) Resi 634, cal FR eGs ce 42316-0207 - oC odemeut ae 
Rev., s. 1737; C. S., s. 7586; G. S., s. 146-56; 1959, c. 683, s. 1.) 


Applied and discussed in Harris v. Nor- Lunsford v. Bostion, 16 N. C. 483 (1830); 
man, 96 N. C. 59, 2 S. E. 72 (1887). See cited under former § 146-56. 
Avery v. Strother, 1 N. C. 558 (1802); 


§ 146-49. Errors in surveys of plots corrected. — Whenever there 
may be an error by the surveyor in plotting or making out the certificate for 
the Secretary’s office, or whenever the Secretary shall make a mistake in making 
out the courses agreeable to such returns, or misname the claimant, or make 
other inistake, so that such claimant shall be injured thereby, the claimant may 
prefer a petition to the superior court of the county in which the land lies, set- 
ting forth the injury which he might sustain in consequence of such error or 
mistake, with all the matters and things relative thereto. The court may hear 
testimcny respecting the truth of the allegations set forth in the petition; and 
if it shall appear by the testimony, from the return of the surveyor or the error 
of the Secretary, that the patentee is liable to be injured thereby, the court shall 
direct the clerk to certify the facts to the Secretary of State, who shall file the 
same in his office, and correct the error in the patent, and likewise in the records 
of his office. The costs of such suit shall be paid by the petitioner, except when 
any person may have made himself a party to prevent the prayer of the petitioner 
being granted, in which case the costs shall be paid as the court may decree. 
The benefits granted by this section to the patentees of land shall be extended 
in all cases to persons claiming by, from, or under their grants, by descent, de- 
vise, or purchase. When any error is ordered to be rectified, and the same has 
been carried through from the grant into mesne conveyances, the court shall 
direct a copy of the order to be recorded in the register’s book of the county: 
Provided no such petition shall be brought but within three years after the date 
of the patent; and if brought after that time, the court shall dismiss the same, 
and all proceedings had thereon shall be null and of no effect: Provided further, 
nothing herein shall affect the rights or interest of any person claiming under a 
patent issued between the period of the date of the grant alleged to be erroneous 
and the time of filing the petition, unless such person shall have had due notice 
of the filing of the petition, by service of a copy thereof, and an opportunity of 
defending his rights before the court according to the course of the common law. 
(1790, '¢. 326,’ PO RII AIS Fc. 504," PPR.» 1804.9 655. Po Re aSi4 ech ez 
Rey Ro Ci ch42" seas scoders, 2785 -hRev mse 1748 Gre 7587: G. S., s. 
146-57; 1959, c. 683, s. 1.) 


§ 146-50. Resurvey of lands to correct grants. — Persons who have 
entered vacant lands shall not be defeated in their just claims by mistakes or 
errors in the surveys and plots furnished by surveyors. In every case where the 
purchase money has been paid into the State treasury within the time prescribed 
by law after entry, and the survey or plot furnished shall be found to be defective 
or erroneous, the party having thus made entry and paid the purchase price may 
obtain another warrant of survey from the register of deeds of the county where 
the land lies, and have his entry surveyed as is directed by existing laws. On 
presenting a certificate of survey and two fair plots thereof to the Secretary of 
State within six months after the payment of the purchase money, the party mak- 
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ing such entry and paying such purchase price shall be entitled to receive, and 
it shall be the duty of the Secretary of State to issue to him, the proper grant 
for the lands so entered. (1901, c. 734; Rev., s. 1739; C. S., s. 7588; G. S., s. 
146-58; 1959, c. 683, s. 1.) 


§ 146-51. Lost seal replaced.—In all cases where the seal annexed to 
a grant is lost or destroyed, the Governor may, on the certificate of the Secretary 
of State that the grant was fairly obtained, cause the seal of the State to be 
atxed thereto. (1807, c. 72/7; P. R.;R. C., c.. 42,.s. 24; Code, s..2781; Rev., s. 
a7 Sd, 5. sods, eto Sel 40-09* 1959. ¢.683,-s. 1.) 


§ 146-52. Errors in grants corrected. — If in issuing any grant the 
number of the grant or the name of the grantee or any material words or figures 
suggested by the context have been omitted or not correctly written or given, 
or the description in the body of the grant does not correspond with the plot 
and description in the surveyor’s certificate attached to the grant, or if in record- 
ing the grant in his office the Secretary of State has heretofore made or may 
hereafter make any mistake or omission by which any part of any grant has not 
been correctly recorded, the Secretary of State shall, upon the application of any 
party interested and the payment to him of his lawful fees, correct the original 
grant by inserting in the proper place the words, figures, or names omitted or 
not correctly given or suggested by the context; or if the description in the grant 
does not correspond with the surveyor’s plot or certificate, the Secretary of State 
shall make the former correspond with the latter as the true facts may require. 
In case the party interested shall prefer it, the Secretary of State shall issue a 
duplicate of the original grant, including therein the corrections made; and in 
those cases in which grants have not been correctly recorded, he shall make the 
proper corrections upon his records, or by rerecording, as he may prefer; and 
any grant corrected as aforesaid may be recorded in any county of the State as 
other grants are recorded, and have relation to the time of the entry and date of 
the grant as in other cases. (1889, c. 460; Rev., s. 4741-368 Si4s5.97590)' GAS. 
s. 146-60; 1959, c. 683, s. 1.) 

Power to Correct Errors Not Judicial. words or figures, etc., confers on him only 
The power conferred upon the Secretary a ministerial authority and not a judicial 
of State to correct errors in grants of power. Herbert v. Union Development 
State’s land, by supplying omissions, or Co., 179 N. C. 662, 103 S. E. 380 (1920), 
correcting the names of grantees, material cited under former § 146-60. 


§ 146-53. Irregular entries validated.—Wherever persons have, prior 
to January 1, 1883, irregularly entered lands and have paid the fees required 
by law to the Secretary of State, and have obtained grants for such lands duly 
executed, the title to the lands shall not be affected by reason of such irregular 
entries; and the grants are hereby declared to be as valid as if such entries had 
been properly made. (1868-9, c. 100, s. 4; 1868-9, c. 173, s. 6; 1874-5, c. 48; 
Code, s. 2761; Rev., s. 1743; C. S., s. 7591; G. S., s. 146-61; 1959, c. 683, s. 1.) 

Section Cures Irregularities. — Irregu- lor, 124 N. C. 426, 32 S. E. 740 (1899), 
larities in receiving grants from the State cited under former § 146-61. 
are cured by this section. Wyman v. Tay- 


§ 146-54. Grant signed by deputy Secretary of State validated.— 
Where State grants have heretofore been issued and the name of the Secretary 
of State has been affixed thereto by his deputy or chief clerk, or by anyone pur- 
porting to act in such capacity, such grants are hereby declared valid; but nothing 
herein contained shall interfere with vested rights. (1905, c. 512; Rev., s. 1744; 
C.’'S., s. 7592: G. S., s. 146-62; 1959, c. 683, s. 1.) 

This section does no interfere with tween the state and the grantee, if there 
vested rights, and therefore a grant coum- was no prior grant. Richard v. Ritter 
tersigned by a clerk is no‘ valid if it con- Lumber Co., 158 N. C. 54, 73 S. E. 485 
flicts with a prior grant, but is valid as be (1911), cited under former § 146-62. 
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§ 146-55. Registration of grants. — Every person obtaining a grant 
shall, within two years after such grant is perfected, cause the same to be regis- 
tered in the county where the land lies; and any person may cause to be there 
registered any certified copy of a grant from the office of the Secretary of State, 
which shall have the same effect as if the original had been registered. (1783, 
©: (185) \Sil4 eR. RG AZOGl ce 55, UE. URS OU Ce 57 berg a2 LOR Oi ans mime. 
§.'24;5° Re Cen 42622 Cadets: (2779s tRev tg 1729s See 7570 Sere: 
146-48; 1959, c. 683, s. 1.) 


Editor’s Note.—The cases in the follow- 
ing note were cited under former § 146-48. 

Grant Not Void for Failure to Register 
It.—A grant is not void because of failure 
to record it. A junior grant that is re- 
corded is not valid until there has been 
seven years’ adverse possession. North 
Carolina Mining Co. v. Westfeldt, 151 F. 
290 (1907). 

Sufficient Evidence for Registration.— 
The certificate of the Secretary of State of 
North Carolina, attached to a grant of land 
and attested by the Great Seal of the State, 
is sufficient evidence of its official char- 
acter to warrant its registration without 
further proof. Ray v. Stewart, 105 N. C. 
472, 11 §. E. 182 (1890); Barcello v. Hap- 
good, 118 N. C. 712, 24 S. E. 124 (1896); 


Wyman v. Taylor, 124 N. C. 426, 32 S. E. 
740 (1899). 

Extension of Time for Registration.— 
“Prior to 1885 the statutes provided that 
all grants, deeds, etc., be registered in the 
county wherein the land was_ situated 
within two years ‘rom the date thereof. 
With one or two omissions, the legislature 
uniformly extended tke time for registra- 
tion for two years. The Supreme Court 
with equal uniformity held that suc’ in- 
struments, when registered within two 
years from their date or within the ex- 
tended period, were good and valid for all 
purposes from their date by relation.” Jan- 
ney v. Blackwell, 188 N. C. 437, 50 S. E. 
857 (1905). 


§ 146-56. Time for registering grants extended.—All grants from the 


State of North Carolina of lands and interests in land heretofore made, which 
were required or allowed to be registered within a time specified by law, or in the 
grants themselves, may be registered in the counties in which the lands lie re- 
spectively at any time within six years from January 1, 1918, notwithstanding 
the fact that such specified time has already expired, and all such grants here- 
tofore registered after the expiration of such specified time shall be taken and 
treated as if they had been registered within such specified time: Provided that 
nothing herein contained shall be held or have the effect to divest any rights, 
titles, or equities in or to the land covered by such grants, or any of them, ac- 
quired by any person from the State of North Carolina by or through any entry 
or grant made or issued since such grants were respectively issued, or those 


claiming through or under such subsequent entry or grant. 


(1893, c. 40; 1901, 


C1752 1909) Caley. 881 7a 7arad OL rie 805; 1909, c. 167; 1911, c. 182; Ex. 
sess. 1913, cc. 27, 45; 1915, c. 170; 1917, c. 843 Ci, 80 7993,3 Ex, sSess.e1020, 
C/o OZ LCL Oo eet aS: 146-63; 1959, c. 683, s. 1.) 


Registration against Junior Grant. — 
Where neither party has possession the 
senior grant is valid against a junior grant 
duly recorded no matter how long regis- 
tration may have been delayed by senior 
grantee. Janney v. Blackwell, 138 N. C. 
437, 50 S. E. 857 (1905). 

It is not necessary that a grant from the 


State be registered to make it valid. The 
retroactive statutes making grants regis- 
tered after the times prescribed valid, gives 
good title against a junior grant duly re- 
corded. Dew v. Pyke, 145 N. C. 300, 59 
S. E. 76 (1907), cited under former § 146- 
63. 


§ 146-57. Time for registering grants and other instruments ex- 
tended.—The time is hereby extended until September 1, 1926, for the proving 
and registering of all deeds of gift, grants from the State, or other instruments 
of writing heretofore executed and which are permitted or required by law to be 
registered, and which were or are required to be proved and registered within a 
limited time from the date of their execution; and all such instruments which 
have heretofore been or may be probated and registered before the expiration of 
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the period herein limited shall be held and deemed, from and after the date of 
such registration, to have been probated and registered in due time, if proved in 
due form, and registration thereof be in other respects valid: Provided that noth- 
ing in this section shall be held or deemed to validate or attempt to validate or 
give effect to any informal instrument; and provided further that this section 
shall not affect pending litigation: Provided further that nothing herein con- 
tained shall be held deemed to place any limitation upon the time allowed for 
the registration of any instrument where no such limit is now fixed by law. (Ex. 
Sess. 1924, c. 20; G. S., s. 146-64; 1959, c. 683, s. 1.) 


Effect on § 47-26.—Where a mother has 
made a deed of gift of her lands to her son, 
who has failed to have it registered in the 
time required by § 47-26, and it is for that 


revive the void deed to the son. Under the 
facts, vested rights thereunder have been 
acquired. Booth v. Hairston, 193 N. C. 278, 
136 S. E. 879, 57 A. L. R. 1186 (1927); (re- 


reason void, a latter curative statute ex- 
tending the time for registration cannot 


hearing) 195 N. C. 8, 141 S. E. 480 (1928), 
cited under former § 146-64. 


§ 146-58. Time for registering grants further extended.—The time 
for the registration of grants issued by the State of North Carolina is hereby ex- 
tended for a period of two years from January 1, 1925: Provided that nothing 
herein contained shall be held or have the effect to divest any rights, titles, or 
equities in or to the land covered by such grants, or any of them, acquired by 
any person from the State of North Carolina by or through any entry or grant 
made or issued since such grants were respectively issued, or those claiming 
through or under such subsequent entry or grant. (1925, c. 97; G. S., s. 146- 
65; 1959, c. 683, s. 1.) 


§ 146-59. Time for registering grants or copies extended. — The 
time for the registration of grants issued by the State of North Carolina, or cop- 
ies of such grants duly certified by the Secretary of State under his official seal, 
be and the same hereby is extended for a period of two years from January 1, 
1927, and such grants or copies thereof duly certified as above set forth may be 
registered within such time as fully as the original might have been registered 
at any time heretofore: Provided that nothing herein contained shall be held or 
have the effect to divest any rights, titles, or equities in or to the land covered by 
such grants or any of them, acquired by any person from the State of North 
Carolina by or through any entry or grant made or issued since such grants were 
respectively issued, or those claiming through or under such subsequent entry or 
prant.. (1927, ‘c. 140;"Gi-S., s.°146-66; 1959'"e:"683). sh.) 


146-60. Further extension of time for registering grants or cop- 
ies.—The time for the registration of grants issued by the State of North Caro- 
lina, or copies of such grants duly certified by the Secretary of State under his 
official seal, be and the same hereby is extended for a period of two years from 
January 1, 1947, next ensuing, and such grants or copies thereof duly certified as 
above set forth may be registered within such time as fully as the original might 
have been registered at any time heretofore: Provided that nothing herein con- 
tained shall be held or have the effect to divest any rights, titles, or equities in 
or to the land covered by such grants or any of them acquired by any person from 
the State of North Carolina by or through any entry or grant made or issued 
since such grants were respectively issued, or those claiming through or under 
such subsequent entry or grant. (1947, c. 99; G. S., s. 146-66.1; 1959, c. 633, 
a). ) 


ARTICLE 13. 
Grants Vacated. 


§ 146-61. Civil action to vacate grant. — When any person claiming 
title to lands under a grant or patent from the King of Great Britain, any of the 
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lords proprietors of North Carolina, or from the State of North Carolina, shall 
consider himself aggrieved by any grant or patent issued or made since July 4, 
1776, to any other person, against law or obtained by false suggestions, surprise, 
or fraud, the person aggrieved may bring a civil action in the superior court for 
the county in which such land may be, together with an authenticated copy of 
such grant or patent, briefly stating the grounds whereon such patent should be 
repealed and vacated, whereupon the grantee, patentee, or the person, owner, or 
claimant under such grant or patent, shall be required to show cause why the 
same shall not be repealed and vacated. (R. C., c. 42, s. 29; Code, s. 2786; 
Reyiss.b74S gh Cate 822/594" 1G GS, 146-67,501059 se 683 scmle) 


Editor’s Note.—The cases in the follow- 
ing note were cited under former § 146 67. 

Collateral Attack on Grant. — If the 
land be not subject to entry, the grant is 
void, and may be attacked collaterally. 
Janney v. Blackwell, 138 N. C. 437, 50 S. 
EF. 857 (1905). 

Plaintiff Must Claim an Interest in 
Land.—An action cannot be had under this 
section unless it is made to appear that the 
plaintiff has an interest in the land claimed 
by the defendant. Jones v. Riggs, 104 N. 
C. 281, 70 S. E. 465 (1889); Wadsworth v. 
Cozard, 175 N. C. 15, 94 S. E. 670 (1917). 

Where the State has no interest in the 
land an action to vacate a grant must be 
brought by the party in interest in his own 
name and at his own expense. State v. 
Bland, 123 N. C. 739, 31 S. E. 475 (1898). 

Fraud Practiced on the State. — A grant 
cannot be set aside at the suit of a junior 
grantee on the ground of fraud practiced 
on the State. Henry v. McCoy, 131 N. C. 
586, 42 S. E. 955 (1902). 


Action Where Land in Several Counties. 
—When it anpears in an action for the can- 
cellation of several grants brought under 
the provisions of this section, some of 
which lay in a different county from that 
wherein the action was brought, that the 
allegation of fraud and false suggestion in- 
volve one and the same transaction, affect- 
ing each and all the grants, the subject of 
the litigation, it is unnecessary to bring a 
separate action in respect to the grants is- 
sued in the other county, some of the lands, 
the subject of the action lying in the county 
wherein the action was brought. Hardwood 
v..Waldo,’ 161 (N-.C.o196 676 S.8 es os0 
(1912). 

Only Means of Attacking Grants. — It 
is well settled that a grant can only be va- 
cated by proceedings under the statute 
(former §§ 146-67 to 146-69). Crow v. Hol- 
land, 15 N. C. 417 (1834); McNamee v. 
Alexander) 109 “N.C. 249) 13' SeBoi777 
(1891); Kimsey v. Munday, 112 N. C. 816, 
17 S. E. 583 (1893). 


§ 146-62. Judgment recorded in Secretary of State’s office. — If, 
upon verdict or demurrer, the court believe that the patent or grant was made 
against law or obtained by fraud, surprise, or upon untrue suggestions, it may va- 
cate the same; and a copy of such judgment, after being recorded at large, shall 
be filed by the petitioner in the Secretary of State’s office, where it shall be re- 
corded in a book kept for that purpose; and the Secretary shall note in the mar- 
gin of the original record of the grant the entry of the judgment, with a refer- 
ence to the record in his office. (R. C., c. 42, s. 30; Code, s. 2787; Rev., s. 1749; 
CwOS;,. 8.275953 /G:Lshist 146-68 = 31959), 1683.sar12) 


§ 146-63. Action by State to vacate grants. — An action may be 
brought by the Attorney General in the name of the State for the purpose of va- 
cating or annulling letters patent granted by the State, in the following cases: 


(1) When he has reason to believe that such letters patent were obtained by 
means of some fraudulent suggestion or concealment of a material 
fact, made by the person to whom the same were issued or made, or 
with his consent or knowledge; or 

(2) When he has reason to believe that such letters patent were issued 
through mistake, or in ignorance of a material fact; or 

(3) When he has reason to believe that the patentee, or those claiming un- 
der him, have done or omitted an act in violation of the terms and 
conditions on which the letters patent were granted, or have by any 
other means forfeited the interest acquired under the same. (C. C. 
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Pas jane seodeeswe/ oo. Réy,, 9. 1750:»C.,. Sie. :7596;,.G. .S.,-s; 


146-69; 1959, c. 683, s. 1.) 


_Editor’s Note.—The cases in the follow- 
ing note were cited under former § 146-69. 

State Must Be a Party Interested.— 
The State can only bring action under this 
section to vacate a grant, when title would 
vest in the State upon cancellation of the 
grant. State v. Bland, 123 N. C. 739, 31 S. 
E. 475 (1898). 

Attorney General Must Bring Action.— 
The right to bring action to set aside a 
grant because of fraud practiced on the 
State must be brought by the Attorney 
General in the name of the State, and can- 
not be brought by any other person. Henry 
v. McCoy, 131 N. C. 586, 42 S. E. 955 
(1902); Jones v. Riggs, 154 N. C. 281, 70 
S. E. 465 (1911). 

Grounds for Vacating. — Where a grant 
has been in strict compliance with the law, 


rights of property have been acquired 
which cannot be taken away, even by the 
State, in the absence of an allegation of 
fraud or mistake, except after compensa- 
tion and under the principle of eminent 
domain. State v. Spencer, 114 N. C. 770, 
19 S. E. 93 (1894). 

Applicable Only to Land Grants.—A li- 
cense to sell liquor is not a letter patent to 
be vacated by quo warranto under this sec- 
tion. Hargett v. Bell, 134 N. C. 394, 46 S. 
FE. 959 (1904). 

Proceeding by the Attorney General to 
vacate a charter of a corporation cannot be 
brought under this section, or because of 
any authority vested by this section, but 
must be brought under chapter 55. Attor- 
ney General v. Holly Shelter R. Co., 134 
N. C. 481, 46 S. E. 959 (1904). 


SUBCHAPTER IV. MISCELLANEOUS. 


ARTICLE 14. 


General Provisions. 


§ 146-64. Definitions.—As used in this chapter: 


(1) “State lands” means all land and interests therein, title to which is 
vested in the State of North Carolina, or in any State agency, or in 
the State to the use of any agency, and specifically includes all vacant 
and unappropriated lands, swamp lands, submerged lands, lands ac- 
quired by the State by virtue of being sold for taxes, escheated lands, 


and acquired lands. 


(2) 


“Land” means real property, buildings, space in buildings, timber 


rights, mineral rights, rights-of-way, easements, and all other rights, 
estates, and interests in real property. 


(3) 


“Vacant and unappropriated lands” means all State lands title to which 


is vested in the State as sovereign, and land acquired by the State 
by virtue of being sold for taxes, except swamp lands as hereinafter 


defined. 
(4) 


and includes 


“Swamp lands” means lands too wet for cultivation except by drainage, 


a. All State lands which have been or are known as “swamp” or 
“marsh” lands, “pocosin bay”, “briary bay” or “savanna”, and 
which are a part of one swamp exceeding 2,000 acres in area, 
or which are a part of one swamp 2,000 acres or less in area 
which has been surveyed by the State; and 

b. All State lands which are covered by the waters of any State- 


owned lake or pond. 


(5) 


“Submerged lands” means State lands which lie beneath 


a. Any navigable waters within the boundaries of this State, or 
b. The Atlantic Ocean to a distance of three geographical miles 
seaward from the coastline of this State. 


(6) 
(7) 


quired by escheat. 


“Escheated lands” means all State lands, title to which has been ac- 


“Acquired lands” means all State lands, title to which has been acquired 
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by the State or by any State agency by purchase, devise, gift, con- 
demnation, or adverse possession. 


(8) “Navigable waters” means all waters which are navigable in fact. 
(9) “State agency” includes every agency, institution, board, commission, 


bureau, council, department, division, officer, and employee of the 
State, but does not include counties, municipal corporations, political 
subdivisions of the State, county or city boards of education, or other 
local public bodies. ‘The term “State agency” does not include any 
private corporation created by act of the General Assembly. In case 
of doubt as to whether a particular agency, corporation, or institution 
is a State agency for the purposes of this chapter, the Attorney Gen- 
eral, upon request of the Governor and Council of State, shall make a 
determination of the issue. Upon a finding by the Attorney General 
that an agency, corporation, or institution is not a State agency for 
the purpose of this chapter, the Governor and Council of State may 
execute a deed or other appropriate instrument releasing and quit- 
claiming all title and interest of the State in the lands of that agency, 
corporation, or institution. (1854-5, c. 21; R. C., c. 42, s..1; Code, 
s. 2751: 1891, c. 302; Rev., ss. 1693, 1695; C. S.,-ss. 7540, 7542; 
G. S., ss. 146-1, 146-4; 1959, c. 683, s. 1.) 


Editor’s Note.—The cases in the follow- 
ing note were cited under former §§ 146-1 
and 146-4. 

Effect of Grant.—Lands once granted 
by the State to individual citizens do not 
become “vacant lands” within the meaning 
of the statute, where the State subse- 
quently acquires title to them but aban- 
dons the actual use to which they were 
put. State v. Bevers, 86 N. C. 588 (1882). 

Swamp lands, within the meaning of 
this section are those too wet for cultiva- 
tion except by drainage. Beer v. White- 
ville Lumber Co., 170 N. C. 337, 86 S. E. 
1024 (1915). 

Swamp lands of two creeks may be sep- 
arate and not subject to the same applica- 
tion of this section though it appears that 
sometimes during freshets and high water 
these are all covered with one sheet of 
water. Beer v. Whiteville Lumber Co., 170 
IN. C2887 86no0s Eeel0e tel O15). 


A tract of land within the area of swamp 
lands coming within the meaning of this 
section need not necessarily be free from 
knolls or higher and drier places. State 
Board v. Roanoke R. Co., 158 N. C. 313, 
73S. EF. 994 (1912). 

Tract Held Not Swamp Land. — See 
Resort Development Co. v. Parmele, 235 
N. C. 689, 71 S. E. (2d) 474 (1952). 


Tidelands.—The fact that tidelands con- 
veyed by the State Board of Education are 
thereafter filled in and reclaimed by the 
purchaser does not divest the title of the 
purchaser, since the conveyance is of the 
fee and not an easement in the lands. 
Home Real Estate Loan, etc., Co. v. Par- 
mele, 214 N. C. 63, 197 S. E. 714 (1938). 


Watercourses Navigable in Fact Are 
Navigable in Law. — The present North 
Carolina law as to navigable waters is that 
all watercourses are regarded as naviyable 
in law that are navigable in fact. Swan 
Island Club v. White, 114 F. Supp. 95 
(1953). 

Grant of Land under Navigable Waters 
Void in Absence of Specific Authority.— 
In the absence of specific authority from 
the legislature, the State at no time had 
the power to grant land under navigable 
waters and all of such grants are void. 
Swan Island Club v. White, 114 F. Supp. 
95 (1953). 

Grant Impeding Navigation.—In respect 
to navigabie waters the State has no right 
to grant or convey the land under such 
waters for any purpose which will destroy 
or materially impede the use of such wa- 
ters for navigation. Home Real Estate 
Loan, etc., Co: v. Parmele, 214 N. C. 63, 
197 S. E. 714 (1938). 

Governor Not Authorized to Agree to 
Boundary Line Over Land under Navi- 
gable Waters. — The Governor of North 
Carolina was without authority in 1927 to 
agree as to a private owner’s boundary 
line over lands under navigable waters, as 
this section at the time prohibited the 
grant of or entry upon such lands. Swan 
Island Club v. White, 114 F. Supp. 95 
(1953). 

Decrees in Torrens Proceeding Ad- 
judging Ownership in Land under Navi- 
gable Water. — Insofar as a decree in a 
Torrens proceeding adjudged the plaintiff 
the owner in fee of shoal lands under 
navigable water, it transcended the power 
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of the court under the law, and, therefore, void, and a grant under such entry is void. 

is open to collateral attack. Swan Island State Board v. Roanoke R. C3, 188 Nei. 

Club v. White, 114 F. Supp. 95 (1953). 313, 73 5. E. 994 (1912), See Home Real 
Grants to Land Not Subject to Entry— Estate Loan, etc. Co. v. Parmele, 214 N. 

An entry made to swamp land when the CC. 63, 197 S. E. 714 (1938), 

body contains more than 2,000 acres is 


§ 146-65. Exemptions from chapter.—None of the provisions of chap- 
ter 146 shall apply to: 


(1) The acquisition of highway rights-of-way, borrow pits, or other inter- 
ests or estates in land acquired for the same or similar purposes, or 
to the disposition thereof, by the State Highway Department; or 

(2) The North Carolina State Ports Authority, the authority and powers 
thereof set forth or provided for by G. S. 143-216 through G, S, 143- 
228.1 or to the exercise of all or any of such authority and powers. 

Nor shall the provisions of chapter 146 abrogate or alter any otherwise valid 
contract or agreement heretofore made and entered into by the State of North 
Carolina or by any of its subdivisions or agencies during the term or period of 
such contract or agreement. (1957, c. 584, s. 6; G. S., s. 146-112; 1959, c. 683, 
sly) 


§ 146-66. Voidability of transactions contrary to chapter. — Any 
sale, lease, rental, or other disposition of State lands or of any interest or right 
therein, made or entered into contrary to the provisions of this chapter, shall be 
voidable in the discretion of the Governor and Council of State. (1957, ¢; 584, 
s. 6; G. S., s. 146-111; 1959, c. 683, s. 1.) 


§ 146-67. Governor to employ persons.—The Governor may employ 
persons to perform such services as may be necessary to carry out the provisions 
of this chapter, and he shall fix the compensation to be paid for such services. 
All expenditures for such services shall be paid from the State Land Fund on 
order of the Director of the Budget, or the officer designated by him to issue 
such orders, (1959, c. 683, s. 1.) 


§ 146-68. Statutes of limitation.—The provisions of G. S. 1-35, 1-36, 
and 1-37 are made applicable to this chapter. (1959, c. 683, s. 1.) 


§ 146-69. Service on State in land actions.—In all actions and special 
proceedings brought by or against the State or any State agency with respect 
to State land or any interest therein, service of process upon the Director of 
Administration, with delivery to him of copies for the Attorney General and for 
the administrative head of each State agency known by the party in whose behalf 
service is made to have an interest in the land which is the subject of the action 
or proceeding, shall constitute service upon the State for all purposes. (1959, 


CAGES) 50-1.) 


§ 146-70. Institution of land actions by the State.—Every action or 
special proceeding in behalf of the State or any State agency with respect to 
State lands or any interest therein, or with respect to land being condemned by 
the State, shall be brought by the Attorney General in the name of the State, 
upon the complaint of the Director of Administration. (1959, c. 683, s. 1.) 


ARTICLE 15. 
State Land Fund. 

§ 146-71. State Land Fund created.—The State Land Fund, which is 
hereby created, shall consist of the moneys required by this chapter to be paid 
into that fund, together with such amounts as the General Assembly may ap- 
propriate thereto. (1959, c. 683, s. 1.) 
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§ 146-72. Purpose.—The State Land Fund may, in accordance with rules 
and regulations adopted by the Governor and approved by the Council of State, 
be used for the following purposes: 


(1) To pay any expenses incurred in carrying out the duties and responsi- 
bilities created by the provisions of this chapter. 

(2) For the acquisition of land, when appropriation is made for that pur- 
pose by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-73. Administration.—The State Land Fund shall be administered 
by the Department of Administration, in accordance with rules and regulations 
adopted by the Governor and approved by the Council of State. All expenditures 
from the fund shall be made upon order of the Director of the Budget, or of the 
officer designated by him to issue such orders. (1959, c. 683, s. 1.) 


ARTICLE 16, 
Form of Conveyances. 


§ 146-74. Approval of conveyances.—Every proposed conveyance in 
fee of State lands shall be submitted to the Governor and Council of State for 
their approval. Upon approval of the proposed conveyance in fee by the Gov- 
ernor and Council of State, a deed for the land being conveyed shall be executed 
in the manner prescribed in this article. (1957, c. 584, s. 7; G. S., s. 143-147; 
1959) ¢.,083; "Ss, 12) 


§ 146-75. Execution; signature; attestation; seal.—Each such con- 
veyance in fee shall be in the usual form of deeds of conveyance of real property 
and shall be executed in the name of the State of North Carolina, signed in the 
name of the State by the Governor, and attested by the Secretary of State; and 
the great seal of the State of North Carolina shall be affixed thereto. (1929, c. 
143 08/02 -°GRS4rs- 143-148 195904 er 683iese 1s) 


§ 146-76. Exclusive method of conveying State lands.—The manner 
and method of conveying State lands herein set out shall be the exclusive and 
only method of conveying State lands in fee. Any conveyance thereof by any 
other person or executed in any other manner or by any other method shall not 
be effective to convey the interest or estate of the State in such land. (1929, 
C, 143) 6ad* Ga es 45-150 1b e em Ono econ) 3) 


§ 146-77. Admission to registration in counties.—Each such convey- 
ance shall be admitted to registration in the several counties of the State upon 
the probate required by law for deeds of corporations. (1929, c. 143, s. 3; G. 
S., s. 143-149; 1959, c. 683, s. 1.) 


§ 146-78. Validation of conveyances of State-owned lands.—All 
conveyances heretofore made by the Governor, attested by the Secretary of State, 
and authorized by the Council of State, in the manner provided by G. S. 146- 
74 and 146-75 of any lands, the title to which was vested in the State for the 
use of any State institution, department, or agency, or vested in the State for 
any other purpose, are hereby ratified and validated. (1917, c. 129; C. S., s. 
1524 341951, '.018'; 1957 femo84us!-7 3G S,508,0145-146 91959 see Gd, a ane 


ARTICLE 17. 


Title in State. 


§ 146-79. Title presumed in the State; tax titles. — In all contro- 
versies and suits for any land to which the State or any State agency or its 
assigns shall be a party, the title to such lands shall be taken and deemed to be 


368 


§ 146-79 1963 CUMULATIVE SUPPLEMENT § 146-79 
in the State or the State agency or its assigns until the other party shall show 
that he has a good and valid title to such lands in himself. 


In all controversies touching the title or the right of possession of any lands 
claimed by the State or by any State agency under any sale for taxes at any 
time heretofore made or which hereafter may be made, the deed of conveyance 
made by the sheriff or other officer or person making such sale, or who may 
have been authorized to execute such deed, shall be presumptive evidence that 
the lands therein mentioned were, at the time the lien for such taxes attached 
and at the time of the sale, the property of the person therein designated as the 
delinquent owner; that such lands were subject to taxation; that the taxes were 
duly levied and assessed; that the lands were duly listed; that the taxes were 
due and unpaid; that the manner in which the listing, assessment, levy, and sale 
were conducted was in all respects as the law directed; that all the prerequisites 
of the law were duly complied with by all officers or persons who had or whose 
duty it was to have had any part or action in any transaction relating to or 
affecting the title conveyed or purported to be conveyed by the deed, from the 
listing and valuation of the property up to the execution of the deed, both in- 
clusive; and that all things whatsoever required by law to make a good and 
valid sale and vest the title in the purchaser were done, and that all recitals in 
such deed contained are true as to each and every of the matters so recited. 


In all controversies and suits involving the title to real property claimed and 
held under and by virtue of a deed made substantially as above, the person 
claiming title adverse to the title conveyed by such deed shall be required to 
prove, in order to defeat such title, either that the real property was not sub- 
ject to taxation for the year or years named in the deed, that the taxes had been 
paid before the sale, that the property had been redeemed from the sale accord- 
ing to the provisions of law, and that such redemption was had or made for 
the use or benefit of persons having the right of redemption under the laws of 
this State, or that there had been an entire omission to list or assess the prop- 
erty or to levy the taxes or to sell the property; but no person shall be per- 
mitted to question the title acquired under such sale and deed without first show- 
ing that he or the person under whom he claims title had title to the property 
at the time of the sale, and that all taxes due upon the property have been paid 
by such person or the person under whom he claims title. (1842-3, c. 36, s. 3; 
RiC.,e, 66, s. 24: Code, s. 2527; 1889, c. 243; Rev:,.s; 4047;.C. S.,. s../617; 
Geri S. 146-903 1959, c.683;.s., 1.) 


Editor’s Note.—The cases in the follow- 
ing note were cited under former § 146-90. 

Title Presumed in the Board of Educa- 
tion.— When it is shown that the land is 
swamp land and within a swamp of more 
than 2,000 acres, the law presumes that the 
Board of Education is the owner thereof, 
because grants of such land are void and 
unauthorized. Board v. Makely, 139 N. C. 
31, 51 S. E. 784 (1905); State Board v. 
Roanoke R. Co., 158 N. C. 313, 73 S. E. 
994 (1912). 

Presumption Rebuttable. — The pre- 
sumption of title in the Board of Edu- 
cation lasts only until good title is shown 
to be in another party. Shingle Co. v. Lum- 
ber Co., 178 N. C. 221, 100 S. E. 332 (1919). 

Effect of Presumption as to Title on In- 
terpretation of Deed.—The description “to 
the high water mark” of nonnavigable arm 
of the sea, a broad shallow sound, restricts 


3B—24 


or limits conveyance to correctly located 
line of mean high water as indicated on 
the ground, particularly where title to 
marsh lands was <t time lots were laid off 
held by State subject to disposition by 
State Board of Education, since title to 
swamp lands is presumed to be in Board 
or its assignees until a valid title to such 
land is shown otherwise. Kelly v. King, 
225 N. C. 709, 36 S. E. (2d) 220 (1945). 
Presumption That Officers Do Their 
Duty.—It is entirely proper and competent 
for the State to provide that the presump- 
tion that public officials have done their 
duty should apply, and throw upon any ad- 
verse claimant the burden of proving the 
contrary. This decision does not, in any 
way, conflict with the cases of King v. 
Cooper, 128 N. C. 347, 38 S. E. 924 (1901); 
Matthews v. Fry, 141 N. C. 582, 54 S. E. 
379 (1906); Warren v. Williford, 148 N. C. 
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474, 62 S. E. 697 (1908), and Rexford v. 
Phillips, 159 N. C, 213, 74 S. E. 337 (1912), 
the facts in those cases and this one being 


very different. State v. Remick, 160 N. C. 
562,76, ine bonGer M19is). 


§ 146-80. Statute of limitations.—No statute of limitations shall affect 
the title or bar the action of the State, or of any State agency, or of its assigns, 
unless the same would protect the person holding and claiming adversely against 
the State. Neither the State nor any State agency, nor its assigns, shall com- 
mence any action for the recovery of damages for timber cut and removed from 
lands owned by the State or by any State agency or for any other act of trespass 
committed on such lands, more than ten years after the occurrence of such cut- 
ting, removal, or other act of trespass. The provisions of this section shall not 
have the effect of reviving any cause of action which was, at the date of ratifi- 
cation of this chapter, barred by any applicable statute of limitations. (1842, 
c790,8.°9 3 R., Cc, 66,15, 25; Coders, 2528") Rey.95) 4046 41017 ees Cae 


s. 7618; G. S., s. 146-91; 1959, c. 683, s. 1.) 


Editor’s Note.—The cases in the follow- 
ing note were cited nder former § 146-91. 

Tillery v. Lumber Co., 172 N. C. 296, 
90 S. E. 196 (1916) laid down the rule 
that this statute was not intended to pro- 
tect an assignee of the State against the 
statute of limitations when the action was 
for damage to timber. By amendment 1917 
the part of the section following the semi- 
colon was added making it clear that the 
statute of limitations was not to be ap- 
plied in actions for damages to timber. 

The purpose of this section was to make 
applicable to the State Board of Education 
the same limitations applicable to the 
State, and the words “or its assigns” were 
intended to make applicable to assigns of 
the Board the same limitations applicable 
to the Board, but only as applied to ad- 
verse possession had while title was in the 
Board. Virginia-Carolina Tie, etc., Co. v. 
Dunbar, 106 F. (2d) 383 (1939). 

Assignee Not Barred by Statute cf Lim- 
itations.—In an action for land the plaintiff 


is not barred by the statute of limitations, 
which does not run in such cases, unless 
the State would have been barred by ad- 
verse possession. State Board v. Roa- 
noke ‘R. Co,, 158 N. C, 313,73 Sy Es 994 
(1912). 

Harmless Error. — In action for dam- 
ages for alleged trespass in the cutting of 
timber on swamp land where defendants 
claimed adverse possession under color of 
title of land in dispute, and plaintiff 
claimed title under deeds executed by the 
State Board of Education to a third party, 
error, if any, in charging that the 7-year 
statute of limitations, rather than the 21- 
year statute, was applicable was harmless 
to plaintiff where, under defendants’ evi- 
dence, jury could not have found that de- 
fendants and those under whom defend- 
ants claimed had been in possession for 
? years without finding that they had 
been in possession for more than 21 years. 
Virginia-Carolina Tie, etc., Co. v. Dunbar, 
106 F. (2d) 383 (1939). 


§ 146-81. Title to lands sold for taxes.—The title to all land acquired 
by the State by virtue of being sold for taxes is hereby vested in the State of 


North Carolina. 
nd i) 


(1917, °C. 209.9C."S5 sit7615 2 GISuic® 146-88 Osos nas) 


§ 146-82. Protection of interest in lands sold for taxes.—Whenever 


any lands in which the State of North Carolina or any State agency has an in- 
terest, by way of mortgage or otherwise, are advertised to be sold for any taxes 
or special assessment, or under any lien, the Department of Administration is 
authorized, if in its judgment it is necessary to protect the interest of the State, 
to appear at any sale of such lands and to buy the same as any other person 
would, For the purpose of paying therefor, the Director of the Budget is au- 
thorized to draw upon the State Land Fund. (1917, c. 246: C. S:; 5.7616 6G; 
S., 8. 146-89; 1959, ¢. 683, s. 1.) 


370 


§ 146-83 1963 CUMULATIVE SUPPLEMENT § 147-11 


ARTICLE 18. 
Miscellaneous, 


§ 146-83. Vested rights protected.—No provision of this chapter shall 
be applied or construed to the detriment of vested rights, interests, or estates 


of any private individual, firm, or corporation, acquired prior to the ratification 
of this chapter. (1959, c. 683, s. 1.) 


Chapter 147. 
State Officers. 


Article 3. Sec. 


TheiGovemor tivities of State employees in 


Sec. course of employment. 
147-11. Salary and expense allowance of Article 3A. 
Governor; allowance to person 
designated to represent Gover- Emergency War Powers 
Marat eihee: of Governor. 
147-11.1. Succession to office of Governor; 147-33.1. Short title. 
Acting Governor. 147-33.2. Emergency war powers of the 
147-15. Salary of private secretary. Governor. 
147-15.1. Fees collected by private secre- 147-33.3. Orders, rules and regulations. 
tary. 147-33.4. Immunity. 


147-17. May employ counsel in cases 147-33.5. Federal action controlling. 
wherein State is interested; de- 147-33.6. Construction of article. 
fending suits arising from ac- 


ARTICLE 2. 
Expenses of State Officers and State Departments. 


§ 147-8. Mileage allowance to officers or employees using public or 
private automobiles. 

Local Modification. — City of Greens- 
boro: 1959, c. 1137, s. 15; Guilford: 1961, c. 
905. 


§ 147-9. Unlawful to pay more than allowance. 


Local Modification. — City of Greens- 
Dofrow1959) cu 11375) s-416. 


ARTICLE 3. 
The Governor. 


§ 147-11. Salary and expense allowance of Governor; allowance to 
person designated to represent Governor’s office. — The salary of the 
Governor shall be twenty-five thousand dollars ($25,000.00) per annum, payable 
monthly. He shall be paid annually the sum of five thousand dollars ($5,000.00) 
as an expense allowance in attending to the business for the State and for ex- 
penses out of the State and in the State in representing the interest of the State 
and people, incident to the duties of his office, the said allowance to be paid 
monthly. In addition to the foregoing allowance, the actual expenses of the Coy: 
ernor while traveling outside the State on business incident to his office shall be 
paid by the State Treasurer on a warrant issued by the Auditor. Whenever a 
person who is not a State official or employee 1s designated by the Governor to 
represent the Governor’s office, such person shall be paid actual travel expenses 
incurred in the performance of such duty; provided that the payment of such 


371 


§ 147-11.1 GENERAL STATUTES OF NortH CAROLINA § 147-11.1 


travel expense shall conform to the provisions of the biennial appropriation act 
in effect at the time the payment is made. (1879, c. 240; Code, s. 3720; 1901, c. 
S*"Reys, 8. 27303 1907, cc. L009 MOTt Cocos 19 fee CC come Lo nCwm scr 
G...S.,.84 3858 111929. 0276.05, let 1947510 904s 1058 te Me Gale 1961 me 81 15/5 
1965 Crk L/Onisate) 


Editor’s Note.— The 1963 amendment, effective July 1, 
The 1961 amendment, effective July 1, 1963, increased the annual salary from 
1961, added the last sentence. $15,000.00 to $25,000.00. 


§ 147-11.1. Succession to office of Governor; Acting Governor.— 
(a) Lieutenant-Governor.— 


(1) The Lieutenant-Governor-elect shall become Governor upon the fail- 
ure of the Governor-elect to qualify. The Lieutenant-Governor shall 
become Governor upon the death, resignation, or removal from of- 
fice of the Governor. The further order of succession to the office 
of Governor shall be prescribed by law. A successor shall serve for 
the remainder of the term of the Governor whom he succeeds and 
until a new Governor is elected and qualified. 

(2) During the absence of the Governor from the State, or during the 
physical or mental incapacity of the Governor to perform the duties 
of his office, the Lieutenant-Governor shall be Acting Governor. The 
further order of succession as Acting Governor shall be prescribed 
by law. 


(b) President of Senate, Speaker of the House and Other Officers.— 


(1) If, by reason of failure to qualify, death, resignation, or removal from 
office, there is neither a Governor nor a Ljieutenant-Governor to 
discharge the powers and duties of the office of Governor, then the 
President of the Senate shall, upon his resignation as President of 
the Senate and as Senator, become Governor. 

(2) If, at the time when under paragraph (1) of this subsection the Presi- 
dent of the Senate is to become Governor, there is no President 
of the Senate, or the President of the Senate fails to qualify as 
Governor, then the Speaker of the House of Representatives shall, 
upon his resignation as Speaker and as Representative, become Gov- 
ernor. 

(3) If, at the time when under paragraph (2) of this subsection the Speaker 
of the House of Representatives is to become Governor, there is no 
Speaker of the House of Representatives, or the Speaker of the 
House of Representatives fails to qualify as Governor, then that of- 
ficer of the State of North Carolina who is highest on the follow- 
ing list, and who is not under disability to serve as Governor, shall, 
upon his resignation of the office which places him in the order of 
succession, become Governor: Secretary of State, Auditor, Treas- 
urer, Superintendent of Public Instruction, Attorney General, Com- 
missioner of Agriculture, Commissioner of Labor, and Commissioner 
of Insurance. 


(c) Acting Governor Generally.— 


(1) If, by reason of absence from the State or physical or mental incapacity, 
there is neither a Governor nor a Lieutenant-Governor qualified to 
discharge the powers and duties of the office of Governor, then the 
President of the Senate shall become Acting Governor. 

(2) If, at the time when under paragraph (1) of this subsection the Presi- 
dent of the Senate is to become Acting Governor, there is no Presi- 
dent of the Senate, or the President of the Senate fails to qualify 
as Acting Governor, then the Speaker of the House of Representa- 
tives shall become Acting Governor. 


372 


§ 147-12 1963 CuMULATIVE SUPPLEMENT § 147-12 


(3) If, at the time when under paragraph (2) of this subsection the Speaker 
of the House of Representatives is to become Acting Governor, there 
is no Speaker of the House of Representatives, or the Speaker of 
the House of Representatives fails to qualify as Acting Governor, 
then that officer of the State of North Carolina who is highest on 
the following list, and who is not under disability to serve as Act- 
ing Governor, shall become Acting Governor: Secretary of State, 
Auditor, Treasurer, Superintendent of Public Instruction, Attorney 
General, Commissioner of Agriculture, Commissioner of Labor, and 
Commissioner of Insurance. 


(d) Governor Serving under Subsection (c).—An individual serving as Act- 
ing Governor under subsection (c) of this section shall continue to act for the 
remainder of the term of the Governor whom he succeeds and until a new Gov- 
ernor is elected and qualified, except that: 


(1) If his tenure as Acting Governor is founded in whole or in part upon 
the absence of both the Governor and Lieutenant-Governor from the 
State, then he shall act only until the Governor or Lieutenant-Gov- 
ernor returns to the State; and 

(2) If his tenure as Acting Governor is founded in whole or in part upon 
the physical or mental incapacity of the Governor or Lieutenant- 
Governor, then he shall act only until the removal of the incapacity 
of the Governor or Lieutenant-Governor. 


(e) Officers to Which Subsections (b), (c) and (d) Applicable —Subsec- 
tions (b), (c), and (d) of this section shall apply only to such officers as are 
eligible to the office of Governor under the Constitution of North Carolina, and 
only to officers who are not under impeachment by the House of Representa- 
tives at the time they are to become Governor or Acting Governor. 

(f) Compensation of Acting Governor. — During the period that any indi- 
vidual serves as Acting Governor under subsection (c) of this section, his com- 
pensation shall be at the rate then provided by law in the case of the Governor. 


(1961; ¢. 992,.s:. 1.) 


Editor’s Note.—Section 3 of the act in- 
serting this section provides: “This act 
shall take effect upon the certification by 
the Governor to the Secretary of State 
that the constitutional amendment pro- 
posed by chapter 466 of the Session Laws 
of 1961 has been ratified by a majority of 
the qualified voters of the State who vote 
thereon; and in the event that the pro- 


posed amendment is not so ratified and 
certified by the Governor to the Secretary 
of State, then this act shall not take effect.” 

The constitutional amendment proposed 
by chapter 466 of the Session Laws of 1961 
was ratified at the General Election held 
November 6, 1962. See N. C. Const., Art. 
VAL, Sale, 


§ 147-12. Powers and duties of Governor, 
(3) He is to make the appointments and fill the vacancies not otherwise 
provided for in all departments. 
In every case where the Governor is authorized by statute to make 





an appointment to fill a State office, he may also appoint to fill any 
vacancy occurring in that office, and the person he appoints shall 
serve for the unexpired term of the office and until his successor is 
appointed and qualified. 

In every case where the Governor is authorized by statute to ap- 
point to fill a vacancy in an office in the executive branch of State 
government, the Governor may appoint an acting officer to serve 

a. During the physical or mental incapacity of the regular holder 

of the office to discharge the duties of his office, 

b. During the continued absence of the regular holder of the office, 

or 

c. During a vacancy in an office and pending the selection and 
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qualification, in the manner prescribed by statute, of a person 
to serve for the unexpired term. 

An acting officer appointed in accordance with this subsection may 
perform any act and exercise any power which a regularly appointed 
holder of such office could lawfully perform and exercise. All pow- 
ers granted to an acting officer under this subsection shall expire 
immediately 


a. Upon the termination of the incapacity of the officer in whose 

stead he acts, 

b. Upon the return of the officer in whose stead he acts, or 

c. Upon the selection and qualification, in the manner prescribed by 

statute, of a person to serve for the unexpired term. 

The Governor may determine (after such inquiry as he deems ap- 
propriate) that any of the officers referred to in this paragraph is 
physically or mentally incapable of performing the duties of his office. 
The Governor may also determine that such incapacity has terminated. 

The compensation of an acting officer appointed pursuant to the 
provisions of this subdivision shall be fixed by the Governor with 
the approval of the Advisory Budget Commission. 

(1059 Scion.) 
Editor’s Note.— As only subdivision (3) was affected by 
The 1959 amendment rewrote subdivi- the amendment the rest of the section is 
sion (3) and provided that “nothing in not set out. 
this act shall be construed to repeal G. 
S. 128-39.” 


§ 147-15. Salary of private secretary.—The salary of the private sec- 
‘retary to the Governor shall be fixed by the Governor with the approval of the 
Advisory Budget Commission. (R. C., c. 102, s. 12; 1856-7, p. 71, res.; 1881, 
c. 346; Code, ss. 1689, 3721; Pr. 1901, c. 405; 1903, c. 729; Rev., s. 2737; 1907, 
¢: 830 3-191] 1,4¢. 95341913. e..1*%,1915 Serbs 1917 see las Se sao are). 
a 2271929 epasZovsssn lie LOAD ec oe Oo SR CE AS ais 221 Ojo mtcrne tla 
4Scololjns om vOlcy7 368 Salh) 

Editor’s Note.— tion which formerly also related to the 

The 1961 amendment rewrote this sec- collection of fees. Now see § 147-15.1. 


§ 147-15.1. Fees collected by private secretary.—The secretary to 
the Governor shall charge and collect the following fees, to be paid by the per- 
son for whom the services are rendered: For the commission of a notary public, 
seven dollars and fifty cents ($7.50); for the commission of a special policeman, 
five dollars ($5.00). All fees collected by the secretary shall be paid into the 
State Treasury. (1961, c. 738, s. 2.) 


§ 147-17. May employ counsel in cases wherein State is interested; 
defending suits arising from activities of State employees in course of 
employment. — No department, agency, institution, commission, bureau or other 
organized activity of the State which receives support in whole or in part from 
the State shall employ any counsel, except by and with the consent and approval 
ot the Governor. In any case, civil or criminal, in any court in the State or in any 
other state or territory or in any United States court, or in any other matter, 
thing, or controversy, of whatever nature or kind, in which the State of North 
Carolina is interested, the Governor may employ such special counsel as he may 
deem proper or necessary to represent the interest of the State, and he may di- 
rect the Auditor to draw his warrant upon the Treasurer for such compensation 
as he may fix for their services. The Attorney General, with his assistants, shall 
be counsel for all such departments, agencies, institutions, commissions, bureaus 
or other organized activities of the State which receive support in whole or in 
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part from the State, and whenever the Attorney General shall advise the Gov- 
ernor that it is impracticable for him and his assistants to render legal services 
to any State agency, institution, commission, bureau or other organized activity, 
the Governor may employ such counsel as, in his judgment, should be employed 
to render such services, and he may direct the Auditor to draw his warrant upon 
the Treasurer for such compensation for their services as he may fix, and he may 
direct that such warrant be paid out of the appropriations to such department, 
agency, institution, commission, bureau or other organized activity of the State, 
or out of the contingent fund. 


Whenever it shall be made to appear to the Attorney General that a civil ac- 
tion has been commenced against an employee of the State of North Carolina 
alleging the negligence of said employee as a proximate cause of injuries received 
by the plaintiff, and the Attorney General shall, upon investigation, determine that 
the employee at the time of his alleged negligence was acting in the course and 
scope of his employment as a State employee, the Attorney General shall advise 
the Governor whether, in his opinion, the defense of such suit by the employee 
will require the payment of attorney’s fees, and shall recommend to the Gover- 
nor whether counsel should be employed by the employee at State expense to con- 
duct the defense of the employee in such suit. Whenever it shall be made to ap- 
pear to the Attorney General that a civil action has been commenced against an 
employee of the State arising out of any action of such employee, taken in good 
faith in the course and scope of his employment, the Attorney General shall rec- 
ommend to the Governor that counsel be employed, at State expense, to conduct 
the defense of the employee in such action. Upon the recommendation of the At- 
torney General, the Governor may authorize the employment of such counsel, and 
may direct payment for such services by counsel in the manner hereinabove set 
fost, 1.1 508-99 caz/05s 0; 1570-17 c.1 111; °1873-4, c. 160, s. 2; 1883, c. 71; 
Code) ss. 3320, 3324-1901, c: 744: Rev., s. 5332; €.:S., s. 7640; 1925, c. 207, 
s. 3; 1961, c. 1007 ; 1963, c. 1009.) 


Editor’s Note—The 1961 amendment The 1963 amendment inserted the next- 
added the second paragraph. to-last sentence of the second paragraph. 


§ 147-33. Compensation of Lieutenant Governor.—As authorized by 
article III, section eleven, of the Constitution of North Carolina, the salary of 
the Lieutenant Governor is hereby fixed at two thousand and one hundred dol- 
lars ($2,100.00) per year, which amount shall be in addition to the compensa- 
tion for the Lieutenant Governor as the presiding officer of the Senate, provided 
by article II, section twenty-eight, of the Constitution of North Carolina. When- 
ever the Lieutenant Governor shall attend any meeting of State officials, or other 
meetings which by law he is required to attend, he shall be paid his necessary 
traveling expenses in going to and from such meetings. From and after the time 
that the Lieutenant Governor shall take the oath of office and begin serving the 
term for which he was elected in 1952, he shall be paid an annual expense allow- 
ance in the sum of three thousand dollars ($3,000.00). If there is no Lieutenant 
Governor, the salary and expense allowance provided herein shall be paid to the 
presiding officer of the Senate. (1911, c. 103; C. S., s. 3862; 1945, c. 1; 1953. 
I, S10 1900,.C, LU0U.) 


Editor’s Note.— thousand dollars ($1,000.00)” at the end of 
The 1963 amendment substituted “three the third sentence and added the present 
thousand dollars ($3,000.00)” for “one last sentence. 
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ARTICLE 3A. 
Emergency War Powers of Governor. 


§ 147-33.1. Short title.—This article may be cited as the “North Carolina 


Emergency War Powers Act.” 

Editor’s Note. — Session Laws 1945, c. 
7, re-enacted the sections of this article. 
And Session Laws 1955, c. 125 extended 
the duration of the article to March 1, 


(1943 5c.2706,s. 1s 19S ce 3574s 0.) 


clusive, of chapter 706 of the Session 
Laws of 1943, known and cited as the 
‘North Carolina Emergency War Powers 
Act’, not inconsistent with this act, are 


LOD. 
Session Laws 1959, c. 337, s. 6, provides: 
“All the provisions of §§ 1 through 6, in- 


hereby in all respects re-enacted.” For 
other sections of the 1959 act, see §§ 166- 
1.1, 166-3, 166-4, 166-6, 166-8. 


§ 147-33.2. Emergency war powers of the Governor.—Upon his own 
initiative, or on the request or recommendation of the President of the United 
States, the army, navy or any other branch of the armed forces of the United States, 
the federal Director of Civilian Defense, or any other federal officer, department 
or agency having duties and responsibilities related to the prosecution of the war 
or the health, welfare, safety and protection of the civilian population, when- 
ever in his judgment any such action is in the public interest and is necessary 
for the protection of the lives or property of the people of the State, or for the 
defense and security of the State or nation, or for the proper conduct of the war 
and the successful prosecution thereof, the Governor may, with the approval of 
the Council of State, at any time and from time to time during the existing state 
of war: 


(1) Formulate and execute plans for: 

a. The inventory, mobilization, conservation, distribution or use 
of food, fuel, clothing and other necessaries of life and health, 
and of land, labor, materials, industries, facilities and other 
resources of the State necessary or useful in the prosecution of 
the war; 

b. Organization and co-ordination of civilian defense in the State 
in reasonable conformity with the program of civilian defense 
as promulgated from time to time by the Office of Civilian De- 
fense of the federal government; and, further, to effectuate 
such plans for civilian defense in such manner as to promote 
and assure the security, protection and mobilization of the 
civilian population of the State for the duration of the war and 
in the interest of State and national defense. 

(2) Order and carry out blackouts, radio silences, evacuations and all other 
precautionary measures against air raids or other forms of enemy 
action, and suppress or otherwise control any activity which may aid 
or assist the enemy. 

(3) Mobilize, co-ordinate and direct the activities of the police, fire fighting, 
health, street and highway repair, public utility, medical and welfare 
forces and services of the State, of the political subdivisions of the 
State, and of private agencies and corporations, and formulate and 
execute plans for the interchange and use of such forces and services 
for the mutual aid of the people of the State in cases of air raid, 
sabotage or other enemy action, fire, flood, famine, violence, riot, in- 
surrection, or other catastrophe or emergency. 

(4) Prohibit, restrict, or otherwise regulate and control the flow of vehicular 
and pedestrian traffic, and congregation of persons in public places 
or buildings, lights and noises of all kinds and the maintenance, ex- 
tension and operation of public utility and transportation services and 
facilities. 
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(5) Accept, or authorize any officer or department of the State to accept, 
from the federal government or any federal agency or instrumentality, 
or from any other source, grants of funds and grants or loans of 
equipment, materials, supplies or other property for war or defense 
purposes, subject to the terms and conditions appertaining to such 
grants and loans. 

(6) Authorize any department or agency of the State to lease or lend to the 
army, navy or any other branch of the armed forces of the United 
States, any real or personal property of the State upon such terms 
and conditions as he may impose, or, on behalf of the State, to make 
a contract directly therefor. 

(7) Authorize the temporary transfer of personnel of the State for employ- 
ment by the army, navy or any other branch of the armed forces of 
the United States and fix the terms and conditions of such transfers. 

(8) At any time when the General Assembly is not in session, suspend, or 
modify, in whole or in part, generally or in its application to certain 
classes of persons, firms, corporations or circumstances, any law, rule 
or regulation with reference to the subjects hereinafter enumerated, 
when he shall find and proclaim after such study, investigation or 
hearings as he may direct, make or conduct, that the operation, en- 
forcement or application of such law, or any part thereof, materially 
hinders, impedes, delays or interferes with the proper conduct of the 
war; said subjects being as follows: 

a. The use of the roads, streets and highways of the State, with 
particular reference to speed limits, weights and sizes of motor 
vehicles, regulations of automobile lights and signals, transpor- 
tation of munitions or explosives and parking or assembling of 
automobiles on highways or any other public place within the 
State; provided that any changes in the laws referred to in 
this subdivision shall be first approved by the State Highway 
Commission and the Commissioner of Motor Vehicles of the 
State ; 

b. Public health, in so far as suspension or modification of the laws 
in reference thereto may be stipulated by the United States 
Public Health Service or other authoritative agency of the 
United States government as being essential in the interest of 
national safety and in the successful prosecution of the war 
effort; provided that such suspension or modification of pub- 
lic health laws shall first be submitted to and approved by the 
State Board of Health; 

c. Labor and industry; provided, however, that any suspension or 
modification of laws regulating labor and industry shall be 
only such as are certified by the Commissioner of Labor of 
the State as being necessary in the interest of national safety 
and in the furtherance of the war program; and provided fur- 
ther that any such changes as may result in an increase in the 
hours of employment over and above the limits of the exist- 
ing statutory provisions shall carry provision for adequate ad- 
ditional compensation; and provided, further, that no changes 
in such laws or regulations shall be made as affecting existing 
contracts between labor and management in this State except 
with the approval of the contracting parties; 

d. Whenever it should be certified by the Adjutant General of the 
State that emergency conditions require such procedure, the 
Governor, with the approval of the Council of State, shall have 
the power to call up and mobilize State militia in addition to 
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the existing units of the State guard; to provide transportation 
and facilities for mobilization and full utilization of the State 
guard, or other units of militia, in such emergency; and to 
allocate from the Contingency and Emergency Fund such 
amounts as may be necessary for such purposes during the 
period of such emergency ; 

e. Manufacture, sale, transportation, possession and use of ex- 
plosives or fireworks, or articles in simulation thereof, and the 
sale, use and handling of firearms; 


(9) Co-operate with agencies established by or pursuant to the laws of the 
United States and the several states for civilian protection and the 
promotion of the war effort, and co-ordinate and direct the work of 
the offices and agencies of the State having duties and responsibilities 
directly connected with the war effort and the protection of the civil- 
ian population. 

(103 Aid in the administration and enforcement in this State of any ration- 
ing, freezing, price-fixing or similar order or regulation duly promul- 
gated by any federal officer or agency under or pursuant to the au- 
thority of any act of Congress or of any order or proclamation of the 
President of the United States, by making temporarily available per- 
sonnel and facilities of the State to assist in the administration thereof 
and/or by adopting and promulgating in this State an order or regu- 
lation substantially embodying the provisions of such federal order or 
regulation, filing the same in the office of the Secretary of State, pre- 
scribing the penalties for the violation thereof, and specifying the 
State and local officers and agencies to be charged with the enforce- 
ment thereof. 


(11) Formulate and execute plans and adopt rules for: 

a. The organization, recruiting, training, maintenance and opera- 
tion of aircraft warning services, observation and _ listening 
posts, information and control centers and such other services 
and facilities as may be necessary for the prompt and accurate 
reception and transmission of air-raid warnings and signals; 

b. The organization, recruiting, training, equipment, identification, 
conduct, powers, duties, rights, privileges and immunities of 
air-raid wardens, auxiliary police, auxiliary firemen and of the 
members of all other auxiliary defense and civilian protection 
forces and agencies. 

(12) Adopt, promulgate, publicize and enforce such orders, rules and regu- 
lations as may be necessary for the proper and effective exercise of 
the powers granted by this article, and amend or rescind the same. 

(13) Hold and conduct hearings, administer oaths and take testimony, issue 
subpoenas to compel the attendance of witnesses and the production 
of revelant books, papers, records or documents, in connection with 
any investigation made by him under the authority of this article. 
(194.39 'c. 7706, "s. 2.1959. c,337,-5.,0.) 

Editor’s Note.—By virtue of § 136-1.1, and Public Works Commission” in sub- 
the words “State Highway Commission” division (8), paragraph a. 
have been substituted for “State Highway 


§ 147-33.3. Orders, rules and regulations.—All orders, rules and regu- 
lations promulgated by the Governor pursuant to this article shall have the full 
force and effect of law from and after the date of the filing of a duly authenticated 
copy thereof in the office of the Secretary of State. All laws, ordinances, rules 
and regulations, in so far as they are inconsistent with the provisions of this 
article or of any rule, order or regulation made pursuant to this article, shall be 
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suspended during the period of time and to the extent that such conflict exists. 
A violation of any such order, rule or regulation, unless otherwise provided there- 
in, shall be deemed a misdemeanor and punishable as such. (1943, c. 706, s. 6 
1959, c. 337, s. 6.) 


§ 147-33.4. Immunity.—Neither the State nor any political subdivision 
thereof, nor the agents or representatives of the State or any political subdivision 
thereof, under any circumstances, nor any individual, firm, partnership, corpora- 
tion or other entity, or any agent thereof, in good faith complying with or at- 
tempting to comply with any order, rule or regulation made pursuant to this 
article, shall be liable for the death of or any injury to persons or for any dam- 
age to property as the result of any air raid, invasion, act of sabotage, or other 
form of enemy action, or of any action taken under this article or such order, rule 
or regulation. This section shall not be construed to impair or affect the right 
of any person to receive any benefits or compensation to which he may other- 
wise be entitled under Workmen’s Compensation Law, any pension law, or any 
other law, or any act of Congress, or any contract of insurance or indemnification. 


(1943, c. 706, s. 4; 1959, c. 63/7, 5200) 


§ 147-33.5. Federal action controlling. — All action taken under this 
article and all orders, rules and regulations made pursuant thereto in any field 
or with respect to any subject matter over which the army or navy or any other 
department or agency of the United States government has duly taken juris- 
diction shall be taken or made with due consideration to the orders, rules, regu- 
lations, actions, recommendations and requests of such department or agency 
and shall be consistent therewith. Blackouts, radio silences and evacuations shall 
be carried out only in such areas, at such times, and for such periods as shall 
be designated by air-raid warnings or orders with respect thereto issued by the 
United States army, or its duly designated agency, and only under such con- 
ditions and in such manner as shall be consistent with such warning or order, 
and practice blackouts shall be held only when and as authorized by the United 
States army or its duly designated agency. (1943, c. 706, s. 5; 1959, c. 337, 
s. 6.) 


§ 147-33.6. Construction of article. — This article shall be construed 
liberally to effectuate its purposes. (1943, c. 706, s. 6; 1959, c. 337 ce Sets) 


ARTICLE 4. 
Secretary of State. 


§ 147-35. Salary of Secretary of State.—The salary of the Secretary 
of State shall be eighteen thousand dollars ($18,000.00) a year, payable monthly. 
(1879, c. 240, s. 6; 1881, p. 632, res. ; Code, s. 3724; Rev., s. 2741; 1907, c. 994 ; 
1919, c. 247, s. 2; C..S., s. 3863; Ex. Sess. 1920; « 49, s..43:1921, c. 11,.s..1; 
1931, c. 277; 1933, c. 46; 1935, c. 304; 1941, c. 1; 1947, c. 1041; 1949, c. 1278; 
1953, c..1, s. 2; 1957,.c. 1; 1963, c.. 1178, s. 1.) 

Editor’s Note.— 1963, increased the salary from $12,000.00 
The 1963 amendment, effective July 1, to $18,000.00. 


§ 147-45. Distribution of copies of Session Laws, and other State 
publications by Secretary of State. 

Editor’s Note.— Deeds of the Counties” followed by the 

Session Laws 1959, c. 215, amended figure and word “1 each”, in the column 
this section by adding to the table of headed “Session Laws.” 
enumerated officials, etc.: “Registers of 
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ARTICLE 5, 
Audttor. 


§ 147-55. Salary of Auditor.—The salary of the State Auditor shall be 
eighteen thousand dollars ($18,000.00) a year, payable monthly. (1879, c. 240, 
s. 731881, ¢. 213.5 Code, $.°3726." 1885;"c, 35027 1 889M 435-1801 wer sa4 esha: 
Rey., |S. 2/443" 190/,\ e830, 3.5; ct. 994, 6, 2. 19tly c, 108, sf Pc V106 eet 
IOTS cu 172; 19193 'e. 140s sc, 247, s. 73°C. S.,'s. 3007 x. sess, 1020." ee oo, 
s..3; 1921, ce. 11, °s. 1; 1935, "e) 442° 1941 crt - 919475 cl 10411949 Ne 1278" 
1953,. Coal 1s. cy O0/ Ome selon ComlL? CMmcwel a) 

Editor’s Note.— 1963, increased the salary from $12,000.00 

The 1963 amendment, effective July 1, to $18,000.00. 


§ 147-59. Warrants to bear limitations; presented within sixty 
days. 

Cross Reference. — As to transfer of Director of the Budget, see §§ 143-3.2, 147- 
power to issue warrants upon the State 58 (21). 
Treasurer from the State Auditor to the 


§ 147-60. Surrender of barred warrant; issue of new warrant. 
Cross Reference. — As to transfer of Director of the Budget, see $§ 143-3.2, 147- 
pcwer to issue warrants upon the State 58 (21). 
Treasurer from the State Auditor to the 


§ 147-61. Warrants issued before March 10, 1925. 

Cross Reference. — As to transfer of Lirector of the Budget, see §§ 143-3.2, 147- 
power to issue warrants upon the State 58 (21). 
Treasurer from the State Auditor to the 


§ 147-63. Warrants for money paid into treasury by mistake. 
Cross Reference. — As to transfer of Director of the Budget, see §§ 143-3.2, 147- 
power to issue warrants upon the State 58 (21). 
Treasurer from the State Auditor to the 


§ 147-64, Warrants for surplus proceeds of sale of property 
mortgaged to State. 

Cross Reference. — As to transfer of Director of the Budget, see §§ 143-3.2, 147 
power to issue warrants upon the State 58 (21). 
Treasurer f-om the State Auditor to the 


ARTICLE 6. 
Treasurer. 


§ 147-65. Salary of State Treasurer.—The salary of the State Treas- 
urer shall be eighteen thousand dollars ($18,000.00) a year, payable monthly. 
(Code, 8.37233 189 h"cm505% sRev:, 1s8.52739 1907, e130. sion ver O04 eames 
1917 }<c." 161 59919) (6.9233 36e1247,'S. 3a :C 5), so GROG lox s Gess.m1 920) co done 
2; 1921, c. 11, s. 1; 1935, c. 249; 1941, c. 1; 1947, c. 1041; 1949, c. 1278; 1953, 
Col, $)2% 1957,G01e9965/c11 78, 5.4.) 

Editor’s Note.— 1963, increased the salary from $12,000.00 

The 1963 amendment, effective July 1, to $18,000.00. 


§ 147-69.1. Deposit or investment of surplus State funds; reports 
of State Treasurer.—It shall be the duty of the State Treasurer, with assist- 
ance of the Director of the Budget, on or before the tenth day of each calendar 
month, and upon request of the Governor or the Council of State, at any other 
time, to carefully analyze the amount of cash in the general fund of the State and 
in all special funds credited to any special purpose designated by the General 
Assembly or held to meet the budgets or appropriations for maintenance and per- 
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manent improvements of the several institutions, boards, departments, commis- 
sions, agencies, persons or corporations of the State, and to determine in his opin- 
ion when the cash in any such funds is in excess of the amount required to meet 
the current needs and demands on such funds, and report his findings to the Gov- 
ernor and the Council of State. The Governor and the State Treasurer, acting 
jointly, with the approval of the Council of the State, are hereby authorized and 
einpowered to deposit such excess funds at interest with any official depository of 
the State upon such terms as may be authorized by applicable laws of the United 
States and the State of North Carolina, or to invest such excess funds in bonds 
or certificates of indebtedness or treasury bills of the United States of America, or 
in bonds, notes or other obligations of any agency or instrumentality of the United 
States of America, when the payment of principal and interest thereof is fully 
guaranteed by the United States of America, or in bonds or notes of the State of 
North Carolina, or in certificates of deposit issued by banks or official depositories 
within the State of North Carolina yielding a return at rates not less than U. S. 
treasury notes and certificates of indebtedness of comparable maturities. Notwith- 
standing the above, if such rates on United States treasury bonds, notes, certifi- 
cates of indebtedness or bills of comparable maturity are higher than the rates 
banks are permitted to pay by federal or State statutes or regulations and if in 
the judgment of the Governor and the Council of State it would benefit the 
economy of the State, such excess funds may be invested in certificates of de- 
posit issued by those banks or official depositories within the State of North 
Carolina, whose ratio of total loans to total deposits is equal to or exceeds thirty- 
nine per cent (39%) on the date of application for new deposits or renewal of 
outstanding certificates of deposit, yielding a return at the maximum rate per- 
mitted by statutes or regulations: Provided further, however, that if the rates 
available on United States treasury bonds, notes, certificates of indebtedness or 
bills exceed the rates banks are permitted to pay by as much as one-half of one 
per cent (% of 1%), the funds invested with banks on certificates of deposit 
shall be withdrawn and invested otherwise as provided by this section; provided 
further that any such bank shall, on its application for such funds certify that the 
sum applied for is needed to make loans to farmers or domestic industries and 
will not be invested by the applicant in U. S. treasury bonds, notes, certificates 
of indebtedness or bills. The said funds shall be so invested that in the judgment 
of the Governor and State Treasurer they may be readily converted into money 
at such time as the money will be needed. The interest received on all such de- 
posits and the income from such investments, unless otherwise required by law, 
shall be paid into the State’s general fund; provided, however, that on and after 
July 1, 1961, all interest accruing on the monthly balance of the highway fund 
of the State shall be paid to the State Highway Fund. 


The State Treasurer shall include in his biennial reports to the General As- 
sembly a full and complete statement of all funds invested by virtue of the provi- 
sions of this section, the nature and character of investments therein, and the 
revenues derived therefrom, together with all such other information as may 
seem to him to be pertinent for the full information of the General Assembly 
with reference thereto. 


The State Treasurer shall also cause to be prepared a quarterly statement on 
or before the tenth day of each January, April, July and October in each year. 
This statement shall show the amount of cash on hand, the amount of money on 
deposit and the name of each depository, and all investments for which he is in 
any way responsible. This statement shall be delivered to the Governor as Di- 
rector of the Budget, and a copy thereof shall be posted in the office of the State 
Treasurer for the information of the public. (1943, c. 2; 1949, c. 213; 1957, c. 
141 TSG 1s Co855,58 ues: ) 

Editor’s Note.— 1961, added the proviso at the end of the 

The 1961 amendment, effective July 1, first paragraph. 
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§ 148-3 


ARTICLE 7. 


Commissioner of Revenue. 


§ 147-87. Commissioner of Revenue; appointment; 


Cited in Boylan-Pearce, Inc. v. Johnson, 
257 N.C. 582, 126 S. E. (2d) 492 (1962). 


salary. 


Chapter 148. 
State Prison System. 


Article 2. 
Prison Regulations. 
Sec. 
148-20. Corporal punishment of prisoners 


prohibited. 
148-21. [Repealed.] 
148-22.1. Educational facilities and _ pro- 
grams for selected inmates. 


Article 3. 
Labor of Prisoners. 


148-33.1. Sentencing, quartering, and con- 
trol of prisoners with work re- 
lease privileges. 

148-43. [Repealed.] 

148-44. Separation as to sex and age. 

148-45. Escaping or assisting escape from 

the State prison system; escape 
by conditionally and temporarily 
released prisoners. 

148-46.1. Inflicting or assisting in inflic- 
tion of self-injury to prisoner 


Sec. 
resulting in incapacity to per- 
form assigned duties. 
Article 4. 
Paroles. 


148-55. Administrative assistant; field su- 
pervisors; clerical and secretarial: 
help, etc., for Board of Paroles. 

Article 7. 


Consolidated Records Section—Prison 
Department. 


148-75. [Repealed.] 
Article 8. 


Compensation to Persons Erroneously 
Convicted of Felonies. 


148-84. Evidence; action by Board of Pa- 
roles; payment and amount of 
compensation. 


ARTICLE 1. 


Administration by Director of Prisons. 


§ 148-1. Prison Department created; State Prison Commission; 


Director of Prisons. 


Suits against Prison Department. — The 
State Prison Department was created as the 
State’s agency for the performance of an 
es_ential governmental function. A _ suit 
against the State Prison Department eo 


§ 148-3. Prison property. 

Editor’s Note.— 

By virtue of 1961 Session Laws, c. 833, 
s. 2.1, effective July 1, 1961, the note refer- 
ence in the Replacement Volume to section 
12 of chapter 349 of 1957 Session Laws is 
deleted. 

Operation of Prison on Particulay Site 
Is Discretionary with Commission. — 
Whether the mai:.tenance and operation of 
a prison on a yarticular site shall be con- 
ducted either as at present, or as enlarged 
by the construction of additional buildings 


nomine is essentially a suit against the 
State. Hence, absent constitutional or legis- 
lative authority therefor, one cannot main- 
tain such a cuit. Pharr v. Garibaldi, 252 
N. C. 803, 115 S. E. (2d) 18 (1960). 


and facilities, or as a “minimum security 
prison,” is a matter for determination by 
the State Prison Commission in the exer- 
cise of its discretion, and the court has no 
power to substitute its discretion for that 
of the Commission; and, in the absence of 
fraud, manifest abuse of discretion or con- 
duct in excess of lawful authority, the urt 
has no porver to intervene. Pharr v. Gari- 
baldi, 252..N. Ce 803, 1158. EB. .(20) 738 
(1960). 

f. prison is not a nuisance per se. Hence, 
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the construction of a prison on a site se- 
lected by public officials pursuant to statu- 
tory authority will not be enjoined. Pharr 


v. Garibaldi, 252 ly. C. 803, 115 S. E. (2d) 
18 (1960). 


§ 148-4. Control and custody of prisoners.—The Director of Prisons 
shall have control and custody of all prisoners serving sentence in the State 
prison system, and such prisoners shall be subject to all the rules and recula- 
tions legally adopted for the government thereof. Any sentence to imprison- 
ment in any unit of the State prison system, or to jail to be assigned to work 
under the State Prison Department, shall be construed as a commitment, for such 
terms of imprisonment as the court may direct, to the custody of the Director of 
Prisons or his authorized representative, who shall designate the places of con- 
finement within the State prison system where the sentences of all such persons 
shall be served. The authorized agents of the Director shall have all the authority 
of peace officers for the purpose of transferring prisoners from place to place in 
the State as their duties might require and for apprehending, arresting, and re- 
turning to prison escaped prisoners, and may be commissioned by the Governor, 
either generally or specially, as special officers for returning escaped prisoners or 
other fugitives from justice from outside the State, when such persons have been 
extradited or voluntarily surrendered. Employees of departments, institutions, 
agencies, and political subdivisions of the State hiring prisoners to perform work 
outside prison confines may be designated as the authorized agents of the Di- 
rector of Prisons for the purpose of maintaining control and custody of prisoners 
who may be placed under the supervision and control of such employees, includ- 
ing guarding and transferring such prisoners from place to place in the State as 
their duties might require, and apprehending and arresting escaped prisoners and 
returning them to prison. The governing authorities of the State prison system 
are authorized to determine by rules and regulations the manner of designating 
these agents and placing prisoners under their supervision and control, which 
rules and regulations shall be established in the same manner as other rules and 
regulations for the government of the State prison system. (1901, c. 472, s. 4; 
ee aS W/O elo 2 ).1Cal 04% 1959, .£...172, Ss.,5,. 18211935, c...257, 
S22; 1943, ¢.409; 1955, c. 238,.s. 2: 1957, c. 349, s..10:.1959, c. 109.) 


Editor’s Note.— 

The 1959 amendment added the last two 
sentences. 

Stated in Pharr vy. Garibaldi, 252 N. C. 


803, 115 S. FE. \2d) 18 (1960). 
Cited in State v. Davis, 253 N. C. 86, 116 
S. E. (2d) 36. (1960). 


§ 148-5. Director to manage prison property. 


Cited in Pharr v. Garibaldi, 252 N. C. 803, 
115, S. E. (2d) 18 (1960). 


§ 148-6. Custody, employment and hiring out of convicts. 


Predicate of Section. —This section and 
§§ 148-26 and 48-33.1, as well as provisions 
with reference to paroles contained in 
article 4 of thi chapter, are predicated upon 
the idea that the ability as well as the dis- 
position of released prisoners to engage in 


honest employment and become law-abid- 
ing members of society is calculated to 
serve the best interests of the State and of 
its citizens. Pharr v. Garibaldi, 252, N. C. 
803, 115 S. a. (2d) 18 (1960). 


ARTICLES 2: 
Prison Regulations. 


§ 148-12. Classification of prisoners. — The rules and regulations for 
the government of the State prison system shall provide for initial classification 
and periodic reclassification of prisoners, and for classification and conduct rec- 
ords to be kept on all prisoners held in the system. Any prisoner confined in the 
State prison system while under a sentence to imprisonment imposed upon con- 
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viction of a felony shall be classified and treated as a convicted felon even if, be- 
fore beginning service of the felony sentence, such prisoner has time remaining 
to be served in the State prison system on a sentence or sentences imposed upon 
conviction of a misdemeanor or misdemeanors. (1917, c. 278, s. 2; 1919, c. 191, 
SaZ.iuC. 0... 7/90.) 1925, 8Cp L0be 519305, 7 2.05 BLO OD Ceo abn Oreo 
Gr 0U.) 

Editor’s Note.— 

The 1959 amendment added the second 
sentence. 


§ 148-20. Corporal punishment of prisoners prohibited.—It is unlaw- 
ful for the Director of Prisons or any other person having the care, custody, or 
control of any prisoner in this State to make or enforce any rule or regulation 
providing for the whipping, flogging, or administration of any similar corporal 
punishment of any prisoner, or to give any specific order for or cause to be ad- 
ministered or personally to administer or inflict any such corporal punishment. 
(191757 ey 286;1687 PONSEh67728s 1925 Ce 1635 701953 Mean 72 sto Ol cone 
238, 8:9 7963, Ch 1174, S815) 

Editor’s Note.— tion, which formerly permitted whipping 
The 1963 amendment rewote this sec- or flogging under certain circumstances. 


§ 148-21: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-22.1. Educational facilities and programs for selected in- 
mates.—(a) The State Prison Department is authorized to take advantage of 
aid available from any source in establishing facilities and developing programs 
to provide inmates of the State prison system with such academic and vocational 
education as seems most likely to facilitate the rehabilitation of these inmates and 
their return to free society with attitudes, knowledge, and skills that will improve 
their prospects of becoming law-abiding and self-supporting citizens. The State 
Department of Public Instruction is authorized to cooperate with the State Pris- 
on Department in planning academic and vocational education of prison system 
inmates, but the State Department of Public Instruction is not authorized to ex- 
pend any funds in this connection. 

(b) In expending funds that may be made available for facilities and pro- 
grams to provide inmates of the State prison system with academic and voca- 
tional education, the State Prison Department shall give priority to meeting the 
needs of inmates who are less than twenty-one years of age when received in the 
prison system with a sentence or sentences under which they will be held for not 
less than six months nor more than five years before becoming eligible to be con- 
sidered for a regular parole. These inmates shall be given appropriate tests to 
determine their educational needs and aptitudes. When the necessary arrange- 
ments can be made, they shall receive such instruction as may be deemed practical 
and advisable for them. (1959, c. 431.) 


ARTICLE 3. 
Labor of Prisoners. 


§ 148-26. State policy on employment of prisoners, 
Predicaie of Section.—See same catchline 
under § 148-6. 
§ 148-27. Women prisoners; limitations on labor of prisoners. 
Cited in State v. Brown, 252 N. C. 366, 
113 S. E. (2d) 584 (1960). 


§ 148-30. Sentencing to public roads. 


Cross Reference.—See note to § 14-335. 
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§ 148-32. Prisoners may be sentenced to work on city and county 
properties; Department may provide prisoners for county. 
Cross Reference.—See note to § 14-335. 


§ 148-33. Prison labor furnished other State agencies.—The State 
Prison Department may furnish to any of the other State departments, State 
institutions, or agencies, upon such conditions as may be agreed upon from time 
to time between the Department and the governing authorities of such depart- 
ment, institution or agency, prison labor for carrying on any work where it is 
practical and desirable to use prison labor in the furtherance of the purposes of 
any State department, institution or agency, and such other employment as is 
now provided by law for inmates of the State’s prison under the provisions of § 
148-6: Provided that such prisoners shall at all times be under the custody of 
and controlled by the duly authorized agent of such Department. Provided, further, 
that notwithstanding any provisions of law contained in this article or in this 
chapter, no male prisoner or group of male prisoners may be assigned to work 
in any building utilized by any State department, agency, or institution where 
women are housed or employed unless a duly designated custodial agent of the 
Director of Prisons is assigned to the building to maintain supervision and con- 
trol of the prisoner or prisoners working there. (1933, c. 172, s. 30; 1957, c. 
349, s. 10; 1961, c. 966.) 

Editor’s Note.— 
The 1961 amendment added the last 
proviso. 


§ 148-33.1. Sentencing, quartering, and control of prisoners with 
work release privileges.—(a) Whenever a person is sentenced to imprison- 
ment for a term not exceeding five years to be served in the State prison system, 
the presiding judge of the sentencing court may recommend to the State Prison 
Department that the prisoner be granted the option of serving the sentence un- 
der the work release plan as hereinafter authorized. 

(b) The Board of Paroles of this State may authorize the State Prison De- 
partment to grant work release privileges to any inmate of the State prison sys- 
tem serving a term of imprisonment: Provided, in any case where the inmate be- 
ing considered for work release privileges has not yet served a fourth of his 
sentence if determinate or a fourth of his minimum sentence if indeterminate, 
the Board of Paroles shall not authorize the Prison Department to grant him work 
release privileges without considering the recommendations of the presiding judge 
of the court which imposed the sentence. 


(c) The State Prison Department shall from time to time, as the need be- 
comes evident, designate and adapt facilities in the State prison system for quar- 
tering prisoners with work release privileges. In areas where facilities suitable 
for this purpose are not available within the State prison system when needed, 
the State Prison Department may contract with the proper authorities of political 
subdivisions of this State for quartering in suitable local confinement facilities 
prisoners with work release privileges. No prisoner shall be granted work re- 
lease privileges until suitable facilities for quartering him have been provided 
in the area where the prisoner has employment or the offer of employment. 

(d) The State Prison Department is authorized and directed to establish a 
work release plan under which an eligible prisoner may be released from actual 
custody during the time necessary to proceed to the place of his employment, per- 
form his work, and return to quarters designated by the prison authorities. No 
prisoner shall be granted work release privileges except upon recommendation of 
the presiding judge set forth in the judgment of imprisonment or written author- 
ization of the Board of Paroles. If the prisoner shall violate any of the condi- 
tions prescribed by prison rules and regulations for the administration of the work 
release plan, then such prisoner may be withdrawn from work release privileges, 
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and the prisoner may be transferred to the general prison population to serve out 
the remainder of his sentence. Rules and regulations for the administration of 
the work release plan shall be established in the same manner as other rules and 
regulations for the government of the State prison system. 

(f) Prisoners employed in the free community under the provisions of this 
section shall surrender to the Prison Department their earnings less standard 
payroll deductions required by law. After deducting from the earnings of each 
prisoner an amount determined to be the cost of the prisoner’s keep, the Prison 
Department shall 


(1) Allow the prisoner to draw from the balance a sufficient sum to cover his 
incidental expenses, 

(2) Retail to his credit such amount as seems necessary to accumulate a rea- 
sonable sum to be paid to him on his release from prison, 

(3) Cause to be paid through the county department of public welfare 
such part of any additional balance as is needed for the support of the 
prisoner’s dependents. 


Any balance of his earnings remaining at the time the prisoner is released 
from prison shall be paid to him. The State Board of Public Welfare is authorized 
to promulgate uniform rules and regulations governing the duties of county 
welfare departments under this section. 


(1959, Sev 126 7196 Fe 42051963," C2409 essmiiez.) 


Editor’s Note. — The 1959 amendment 
rewrote subsections (a) through (d). 

The 1961 amendment deleted the words 
“apart from prisoners serving regular sen- 
tences” formerly appearing at the end of 
the first sentence of subsection (c). It also 
deleted the words “apart from other pris- 
oners” formerly appearing after the words 
“him” in the third sentence of such subsec- 
tion. The amcndatory act provided that it 
was its purpose and intent “to allow the 
State Prison Department to determine the 


§ 148-40. Recapture of escaped 


Applied in Davis v. North Carolina, 196 
F. Supp. 488 (1961), cert. denied 365 U. S. 
855, 81 S. Ct. 816, 5 L. Ed. (2d) 819 (1961). 


extent to which it is necessary and practi- 
cable to quarter prisoners with work release 
privileges apart from other prisoners.” 

The 1963 amendment deleted the words 
“not exceeding five years’ formerly im- 
mediately following the word “imprison- 
ment” in subsection (b). It also rewrote 
the second sentence of subsection (f). 

Only the subsections mentioned are set 
out. 

Predicate of Section.—See same catchline 
under § 148-26. 


prisoners. 


Quoted in State v. Davis, 253 N. C. 86, 
116 S. E. (2d) 365 (1960). 


§ 148-42. Indeterminate sentences. 


Applied in State v. Lee, 247 N. C. 230, 
100CS. Bo (ed) ere loos 


§ 148-43: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-44. Separation as to sex and age.—The Department shall provide 
quarters for female prisoners separate from those for male prisoners; and shall 
provide for separate facilities for youthful offenders as required by 8§ 15-210 to 
15-213. (1933, G1 Aes Sees UA Co 2020 ee 1957 co SAD es LS er ieee 


S52.) 
Editor’s Note.— 
Prior to the 1963 amendment this sec- 


tion required separate sleeping and eating 
places for the different races and sexes. 


§ 148-45. Escaping or assisting escape from the State prison sys- 
tem; escape by conditionally and temporarily released prisoners.—(a) 
Any prisoner serving a sentence imposed upon conviction of a misdemeanor who 
escapes or attempts to escape from the State prison system shall for the first 
such offense be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by imprisonment for not less than three months nor more than one 


386 


§ 148-46 1963 CUMULATIVE SUPPLEMENT § 148-46.1 
year, Any prisoner serving a sentence imposed upon conviction of a felony who 
escapes or attempts to escape from the State prison system shall for the first 
such offense be guilty of a felony and, upon conviction thereof, shall be pun- 
ished by imprisonment for not less than six months nor more than two years. 
Any prisoner convicted of escaping or attempting to escape from the State prison 
system who at any time subsequent to such conviction escapes or attempts to 
escape therefrom shall be guilty of a felony and, upon conviction thereof, shall 
be punished by imprisonment for not less than six months nor more than three 
years. Any prisoner who connives at, aids or assists other prisoners to escape 
or attempt to escape from the State prison system shall be guilty of a misde- 
meanor and, upon conviction thereof, shall be imprisoned at the discretion of 
the court. Any term of imprisonment imposed hereunder shall commence at 
the termination of any and all sentences to be served in the State prison system 
under which the prisoner is held at the time an offense defined by this statute 
is committed by such prisoner. Any prisoner convicted of an escape or attempt 
to escape classified as a felony by this statute shall be immediately classified and 
treated as a convicted felony even if such prisoner has time remaining to be served 
in the State prison system on a sentence or sentences imposed upon conviction 
of a misdemeanor or misdemeanors. 

(b) Any defendant convicted and in the custody of the North Carolina Prison 
Department and ordered or otherwise assigned to work under the work-release 
program, G. S, 148-33.1, or any convicted defendant in the custody of the North 
Carolina Prison Department and on a temporary parole by permission of the 
State Board of Paroles or other authority of law, who shall fail to return to the 
custody of the North Carolina Prison Department, shall be guilty of the crime 
of escape and subject to the provisions of subsection (a) of this section and shall 
be deemed an escapee. For the purpose of this subsection, escape is defined to in- 
clude, but is not restricted to, wilful failure to return to an appointed place and at 
an appointed time as ordered. Cleat iy ers eo > 1955, 1c. 279.8. 2371905, “ec. 
681.) 


Editor’s Note.— 

The 1963 amendment designated the 
former section as subsection (a) and added 
subsection (b). 

The criminal offenses defined in this 
section may be committed only by a per- 
son in custody of the State prison system 
and serving a sentence imposed upon con- 
viction of a criminal offense. State v. Jor- 
dan, 247 N. C. 253, 100 S. E. (2d) 497 
(1957). 


Sufficiency of Indictment.—It is neces- 
sary to allege that the escape or attempted 
escape occurred when defendant was serv- 
ing a sentence imposed upon conviction of 
a misdemeanor or of a felony, irrespective 
of whether the presently alleged escape or 
attempted escape was alleged to be a first 
or a second offense. State v. Jordan, 247 
N. C. 253, 100 S. E. (2d) 497 (1957). 


§ 148-46. Degree of protection against violence allowed. 


Editor’s Note. — For note on use of 
deadly force in preventing escape of flee- 


ing minor felon, see 34 N. C. Law Rev. 
122. 


§ 148-46.1. Inflicting or assisting in infliction of self-injury to pris- 


oner resulting in incapacity to perform assigned duties. — Any person 
serving a sentence or sentences within the State prison system who, during the 
term of such imprisonment, wilfully and intentionally inflicts upon himself any 
injury resulting in a permanent or temporary incapacity to perform work or du- 
ties assigned to him by the State Prison Department, or any prisoner who aids 
or abets any other prisoner in the commission of such offense, shall be guilty of 
a felony and upon conviction thereof shall be punished by imprisonment in the 
State’s prison for a term not exceeding ten years in the discretion of the court. 
(1959, c. 1197.) 

Cross Reference.—As to procedure for prisoners where consent is refused, see § 
treatment of self-inflicted injuries upon 130-191.1. 
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§ 148-47. Disposition of child born of female prisoner.—Any child 
born of a female prisoner while she is in custody shall as soon as practicable be 
surrendered to the director of public welfare of the county wherein the child 
was born upon a proper order of the domestic relations court or juvenile court 
of said county affecting the custody of said child. When it appears to be for the 
best interest of the child, the court may place custody beyond the geographical 
bounds of Wake County: Provided, however, that all subsequent proceedings 
and orders affecting custody of said child shall be within the jurisdiction of the 
proper court of the county where the infant is residing at the time such proceed- 
ing is commenced or such order is sought: Provided, further, that nothing in 
this section shall affect the right of the mother to consent to the adoption of her 
child nor shall the right of the mother to place her child with the legal father or 
other suitable relative be affected by the provisions of this section. (1933, c. 172, 
Sip2O 1995 uc. £10276 196 Caso.) 

Editor’s Note.— 

The 1961 amendment substituted “di- 
rector” for “superintendent” in line three. 


ARTICLE 3A, 
Prison Camp for Youthful and First Term Offenders. 


§ 148-49.1. Conversion of ‘‘Prisoners of War’ Camp at Camp But- 
ner into prison camp for youthful and first term offenders.—The State 
Department of Mental Health is authorized and empowered to convert the old 
“Prisoners of War” Camp located on its property at Camp Butner into a modern 
prison camp or guardhouse with a capacity of one hundred (100) for the purpose 
of receiving and detaining such youthful and first term prisoners as may be sent 
it by the Director of Prisons under such rules and regulations as may be jointly 
adopted by the Director of Prisons and the North Carolina State Department of 
Mental Health, Should the North Carolina State Department of Mental Health 
find it more practicable to establish the prison camp or guardhouse on some other 
property owned by the State at Butner, then, and in such event, such prison camp 
or guardhouse may be constructed at such other location on property owned by 
the State at Butner. (1949, c. 297, s. 1; 1951, c. 250; 1955, c. 238,050 9 1905, 
c667<2 104) 

Editor’s Note.— Health” has been substituted for “State 

Pursuant to Session Laws 1963, c. 1166, Hospitals Board of Control” and for “Hos- 
s. 10, “State Department of Mental pitals Board of Control.” 


§ 148-49.3. Employment and supervision of prisoners. — Prisoners 
received at Camp Butner Prison shall be employed in work on the farm, work- 
shops, the upkeep and maintenance of the property located at Camp Butner or 
in such other similar work as may be determined by the State Department of 
Mental Health and the Director of Prisons. The said prisoners to be under the 
general supervision of the agents and employees of the Director of Prisons or of 
such employees of the State Department of Mental Health as may be agreed up- 
on by the two State agencies. (1949, c. 297, s. 3; 1955, c. 238, s. 93.1963, c.:1166, 
s. 10.) 

Editor’s Note.— Health” has been substituted for “State 
Pursuant to Session Laws 1963, ¢. 1166, Hospitals Board of Control.” 
s. 10, “State Department of Mental 


§ 148-49.4, Expenses incident to conversion of Camp and mainte- 
nance of prisoners.—All expenses incident to the conversion of the old “Pris- 
oners of War” Camp shall be borne by the State Department of Mental Health 
and paid out of the proceeds from the sale of surplus property owned by said De- 


388 


§ 148-49.5 


1963 CumMuLATIVE SUPPLEMENT 


§ 148-55 


partment and located at Camp Butner. Said prison camp or guardhouse to fully 
meet the requirements of the Director of Prisons as to construction, plans and 
specifications. The cost of the maintenance of prisoners assigned to said prison 
shall be borne by the State Department of Mental Health. (1949, c. 297, s, 4; 


1955, c. 238, s. 9; 1963, c. 1166, s. 10.) 
Editor’s Note.— 
Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental Health” 


has been substituted for “State Hospitals 
Board of Control” and “Department” has 
been substituted for “Board.” 


§ 148-49.5. Adoption of rules and regulations.—As soon as practi- 
cable the State Department of Mental Health and the Director of Prisons shall 
jointly adopt such rules and regulations as they may deem necessary to fully carry 
out the intents and purposes of this article. (1949, c. 297, s. 331955, 6,.-238, 8, 


9; 1963, c. 1166, s. 10.) 


Editors Note.— 
Pursuant to Session Laws 1963, c. 1166, 
s. 10, “State Department of Mental 


Health” has been substituted for “State 
Hospitals Board of Control.” 


§ 148-49.6. Other prison camps for youthful and first term offend. 


ers.—The State Department of Mental Health is authorized to establish and con- 
struct modern prison camps or guardhouses on any other property of the State 
under its supervision and control where youthful and first term prisoners may 
be sent, supervised and employed as and in the manner provided in this article. 
(1953, c. 1249 ; 1963, c. 1166, s. 10.) 


Editor’s Note. — Pursuant to Session tuted for “State Hospitals Board of Con- 


Laws 1963, c. 1166, s. 10, “State Depart- trol.” 
ment of Mental Health” has been substi- 
ARTICLE 4, 
Paroles. 


§ 148-51.1. “Board of Paroles’ substituted for ‘“‘Commissioner of 
Paroles’’ in statutes. 


Predicate of Article-——Sections 148-6, 148- 
26 and 148-33.1, as well as provisions with 
reference to paroles contained in this 
article, are predicated upon the idea that the 
ability as well as the disposition of re- 


ployment and become law-abiding members 
of society is calculated to serve the best in- 
terests of the State and of its citizens. 
Pharr y. Garibaldi, 252 N. C. 803, 115 S. E. 
(2d) 18 (1960). 


leased prisoners to engage in honest em- 


§ 148-55. Administrative assistant; field supervisors; clerical and 
secretarial help, etc., for Board of Paroles. — (a) The Board of Paroles 
shall have authority to employ sufficient field supervisors, clerical and secretarial 
help and other necessary labor to conduct the affairs of the Board with economy 
and efficiency. It shall also have authority to discharge personnel, assign their du- 
ties and responsibilities, administer all fiscal affairs relating to the budget, ex- 
penditures, purchases, and equipment. All employees of the Board of Paroles shall 
be subject to the provisions of chapter 143, article 2 of the General Statutes. 

(b) The chairman of the Board of Paroles shall exercise such administrative 
authority as the Board shall delegate to him. The Board of Paroles may desig- 
nate its chief supervisor or one of its investigators to serve (in addition to his 
regular duties) as administrative assistant to the chairman, (1935, c. 414, s. 5; 
1953, c. 17, s. 6; 1955, c. 867, s. 3; 1963, c. 1174, s. a3) 

Editor’s Note.— 

The 1963 amendment deleted the former 
last sentence of subsection (a). 
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§ 148-56. Assistance in supervision of parolees and preparation of 
case histories.—Upon request by the Board of Paroles, the county directors 
of public welfare shall assist in the supervision of parolees and shall prepare and 
submit to the Board of Paroles case histories or other information in connection 
with any case under consideration for parole or some form of executive clem- 
ency. (1935, c. 414, s. 6; 1955, c. 867, s. 9; 1961, c. 186.) 

Editor’s Note.— 

The 1961 amendment substituted “di- 
rectors” for “superintendents.” 


ARTICLE 5. 
Farming Out Convicts. 


148-70. Management and care of convicts; prison industries; 
disposition of products of convict labor. 

All departments, institutions and agencies of this State which are supported 
in whole or in part by the State shall give preference to Prison Department prod- 
ucts in purchasing articles and commodities which these departments, institu- 
tions, and agencies require and which are manufactured or produced within the 
State prison system and offered for sale to them by the Prison Department, and 
no article or commodity available from the Prison Department shall be purchased 
by any such State department, institution, or agency from any other source with- 
out permission of the board of award provided for in G. S. 143-52, unless the 
prison product does not meet the standard specifications and the reasonable re- 
quirements of the department, institution, or agency as determined by the board 
of award, or the requisition cannot be complied with because of an insufficient 
supply of the articles or commodities required. ‘The provisions of article 3 of 
chapter 143 of the General Statutes respecting contracting for the purchase of 
all supplies, materials and equipment required by the State government or any of 
its departments, institutions or agencies under competitive bidding shall not ap- 
ply to articles or commodities available from the Prison Department, but the 
Prison Department shall be required to keep the price of such articles or com- 
modities substantially in accord with that paid by governmental agencies for 
similar articles and commodities of equivalent quality as determined by the board 
of award or with competitive bids which the board of award may in its discre- 
tion require, taking into consideration the best interest of the State as a whole. 
(1017 o> 2Rb, seco ol, Ce ours. Wath SUIS 77 G2 ee oeo AC BLO, 1931, c. 145, s. 
Bet1033 chl72, 8) 16. loos remotes LO pak on 170, s.°2.) 

Editor’s Note.— paragraph. As the first paragraph was not 

The 1959 amendment added the second changed it is not set out. 


ARTICLE 7. 
Consolidated Records Sectton—Prison Department. 


§ 148-75: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-79. Fingerprints taken; photographs. 


Local Modification. — City of Greens- 
boro: 1959, c. 1137, s. 1. 


ARTICLE 8. 
Compensation to Persons Erroneously Convicted of Felonies. 


§ 148-83. Form, requisites and contents of petition; nature of hear- 
ing. — Such petition shall be addressed to the Board of Paroles, and must in- 
clude a full statement of the facts upon which the claim is based, verified in the 
manner provided for verifying complaints in civil actions, and it may be sup- 
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ported by affidavits substantiating such claim. Upon its presentation the Board 
of Paroles shall fix a time and a place for a hearing, and shall mail notice to the 
claimant, and shall notify the Attorney General, at least fifteen days before the 
time fixed therefor. (1947, c. 465, s. 2; 1963, c. 1174, s. 4.) 

Editor’s Note. — The 1963 amendment 
substituted “Board of Paroles’ for “Com- 
missioner of Pardons.” 


§ 148-84. Evidence; action by Board of Paroles; payment and 
amount of compensation.—At the hearing the claimant may introduce evidence 
in the form of affidavits to support the claim, and the Attorney General may in- 
troduce counter affidavits in refutation. If the Board of Paroles finds from the 
evidence that the claimant was pardoned for the reason that the crime was not 
committed at all, or was not committed by the claimant, and that the claimant has 
been vindicated in connection with the alleged offense for which he was impris- 
oned; and that he has sustained pecuniary loss through such erroneous convic- 
tion and imprisonment, the Board of Paroles shall report the facts, together with 
his conclusions and recommendations to the Governor, and the Governor, with 
the approval of the Council of State, may pay to the claimant _ut of the contin- 
gency and emergency fund, or out of any other available State fund, such amounts 
as may partially compensate the claimant for such pecuniary loss as he may be 
found to have suffered by reason of his erroneous conviction and imprisonment, 
such compensation not to be in excess of five hundred dollars ($500.00) for each 
year of such imprisonment actually served; and in no event shall such compensa- 
tion exceed a total amount of five thousand dollars ($5,000.00). (1947, c. 465, s. 
31963, c, 1174; s. 4.) 

Editor’s Note. — The 1963 amendment 
substituted “Board of Paroles” for “Com- 
missioner of Pardons.” 


Chapter 150. 


Uniform Revocation of Licenses. 


§ 150-9. Definitions. — As used in this chapter the term “board” shall 
mean the State Board of Certified Public Accountant Examiners, the State Board 
of Architectural Examination and Registration, the State Board of Barber Ex- 
aminers, the State Board of Chiropody Examiners, the North Carolina State 
Board of Chiropractic Examiners, the North Carolina Licensing Board for Con- 
tractors, the North Carolina State Board of Cosmetic Art Examiners, the Board 
of Examiners of Electrical Contractors, the State Board of Embalmers and Fu- 
neral Directors, the State Board of Registration for Engineers and Land Survey- 
ors, the North Carolina Board of Nurse Examiners, and the North Carolina 
Board of Nurse Examiners Enlarged, the North Carolina Board of Opticians, 
the North Carolina State Board of Examiners in Optometry, the North Caro- 
lina State Board of Osteopathic Examination and Registration, the State Board 
of Examiners of Plumbing and Heating Contractors, the State Examining Com- 
mittee of Physical Therapists, the Board of Examiners for Licensing Tile Con- 
tractors, the North Carolina Board of Veterinary Medical Examiners, and the 
State Board of Refrigeration Examiners. (1953, c. 1093; 1959, c. 1207.) 

Editor’s Note.— For note as to constitutionality of stat- 

The 1959 amendment added at the end utes licensing occupations, see 35 N. C. 
of the section the words “and the State Law Rev. 473. 

Board of Refrigeration Examiiners.” 
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